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Chapter 20 Breach of trust: defences and remedies
Discussion topics
A holds property on trust for B. A commits a breach of trust and is removed by court order, being replaced by C. Who has standing to sue A for the loss caused to the trust estate by the breach?
A trust instrument includes the following provision: ‘The trustees shall not be liable for loss, howsoever caused, except for loss caused by fraud.’ The trustees are also directors of a company that is in substantial financial difficulty. They arrange for shares in the company to be purchased with trust money so that the share price is maintained and that potential investors are induced to believe that the company is successful. The company attracts no investor interest, in spite of the share purchase, and is put into liquidation. The shares held by the trust are worthless. Will the provision in the trust instrument prevent the trustees from being sued for compensation?
Suppose that the principal question in an appeal to the High Court is whether Australian courts should apply Armitage v Nurse. How should the High Court answer the question?
‘It is futile for courts to impose a higher standard of care on professional trustees because professional trustees are more likely to be protected by a broadly drafted exculpation clause than lay trustees.’ Discuss.
What principles do courts apply in determining whether a trustee should be excused personal liability for breach of trust? Are courts more willing to excuse lay trustees than professional trustees?
Do special rules apply to the assessment of equitable compensation in cases of breaches of trust that do not apply to other breaches committed by non-trustee fiduciaries?
Is a breach of trust a precondition to removing a trustee from office?
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