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Chapter 15 Creating an express trust
Further commentary: Enforcement of a contract to create a trust
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Suppose that a trust has not been fully constituted because title to the trust property has not been vested in the trustee. In some cases the settlor may have entered into a contract with the intended trustees to transfer the property to them to be held on the terms of the trust. Is the contract enforceable? Enforceability depends on the application of principles of contract law. The position of the settlor (S), trustee (T) and beneficiary (B) at common law has to be carefully distinguished from their position in equity.
At common law T cannot enforce S’s promise unless he (T) has provided consideration. B will also be unable to sue for S’s breach of contract, not being a party to the contract.
If S’s promise was made under a deed of covenant, and B is a party to the deed, B can recover substantial damages for S’s failure to settle property on trust because a deed is said at common law ‘to import its own consideration’. In Cannon v Hartley [1949] Ch 213 a husband covenanted under a deed of separation that he would pay his daughter any sum exceeding £1000 which he might inherit from his parents. The daughter was a party to the deed. Having inherited property from his parents, the father failed to make the payment. Although the daughter had provided no consideration it was held that she could recover substantial damages at common law for her father’s breach of covenant.
A covenant is not recognised as good consideration in equity, so specific performance of the covenant cannot be ordered.
‘Consideration’ has a wider meaning in equity than at common law. If a settlor promises to settle property on marriage for the benefit of his spouse and any children of the marriage the spouses and children of the marriage are treated as being within the marriage consideration. So an intending spouse who promises to settle any property she later receives on the terms of a marriage settlement, and who later fails to settle property, can be sued by the trustees, the husband and children of the marriage, all of whom are within the marriage consideration: Pullan v Koe [1913] 1 Ch 9. Equitable relief is available to enforce marriage consideration, but not common law damages, since marriage consideration is not recognised at common law.
An alternative method of enforcing a promise to settle property on trust for a third-party beneficiary exploits a fairly recent development in the law of specific performance. In Beswick v Beswick [1968] AC 58 the House of Lords held that where A promises B under an enforceable contract to pay money to C, and where, if A fails to pay the money, damages in favour of B would be inadequate, specific performance of A’s promise can be ordered. The principle of Beswick v Beswick will be relevant where the settlor has promised to transfer property to a trustee in return for valuable consideration provided by the trustee. In such a case the nominal damages to which the trustee will be entitled, because he has personally suffered no loss by reason of the breach, will be inadequate and specific promise of the settlor’s promise will be ordered, unless an equitable bar to specific performance applies.
Where, on the other hand, the settlor has covenanted by deed to settle property on a trustee, the deed does not constitute good consideration in equity and nominal damages will be considered adequate. Unless the settlor’s promise to settle constitutes an enforceable chose in action, so that it can constitute trust property neither the intended trustee nor the intended beneficiary can obtain specific performance of the settlor’s promise (see Fletcher v Fletcher (1844) 67 ER 564).
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