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Chapter 15 Creating an express trust
Practice problem
Louise decided to become a nun. The rules of her convent required her to renounce all her worldly possessions. Louise had three properties: a farm which was used by her religious order to grow vegetables, a home unit in Sydney and a holiday house at Byron Bay. She made enquiries about selling the unit and holiday house, but was advised that the real estate market in NSW had crashed, and she should wait at least another year. She said to the chief nun, and to several other nuns that this did not matter: ‘From now on, I hold all my real estate in trust for my nieces and nephews.’ 
Louise decided to give her chattels away, too. Most of these she simply delivered to the Salvation Army, but others were family heirlooms—antique furniture and silver. Louise decided these should also be held on trust for her sister and brother. She telephoned both her siblings and told them she was holding the property on trust for them. She arranged to have the silver and furniture stored in the Sydney home unit.
Finally, Louise had some shares in BHP Ltd. She knew it wasn’t a simple job to manage a shareholding, so she decided to transfer her shares to a trustee to hold on trust. She signed a share transfer form and forwarded it and her share certificates to her brother, together with a letter. The letter read in part, ‘I want you to hold these shares as trustee for my nieces and nephews in equal shares. Please complete any necessary arrangements’.
Six months later, a solicitor visiting the convent told Louise he did not think she had successfully created a trust over the unit and holiday house. He was sure some writing would be required. Louise wrote a note on a piece of convent letterhead which read: ‘I wish to confirm that I am holding the unit in Sydney and the holiday house in Byron Bay on trust for my nieces and nephews, so that they can be sold when the real estate market picks up.’ Louise has been considering what should happen to the farm, which the order still used for vegetable growing. She decided it would be better if that belonged to a sympathetic member of the local community. So she wrote a separate letter to the chief nun, which read: ‘I confirm that I hold the farm on trust for Dr Johnson, until arrangements can be made to transfer it to him in full.’
Louise died a few weeks later. Advise the executor of her estate who is entitled to the property mentioned above.
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