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Chapter 9 Equitable assignments
Further commentary: Questions for the future
After their initial exposure to the topic of equitable assignment, students frequently feel as if they have been abandoned in a labyrinth. Needless to say, it is highly difficult to explain, let alone justify, this Byzantine system with assignment rules predicated on a court division that no longer exists, with contradictory statutory overlay to non-lawyers. Perhaps it can be suggested that equity’s attitude to the law of property, which once served economic development so well, is approaching the end of its useful life. Without equity’s intervention in property law, it is arguable that mortgages, partnership, the trust, and the assignment of choses in action would not have developed. But one of the problems with equitable assignment rules in today’s society is that transparency may be absent from wholly equitable transactions. In these days of ready access to information, the idea of undetectable transactions may not be acceptable. Further, undetectable transactions inevitably expose third-party creditors to risks. Legislative initiatives in related areas, as for example the regime established by the Personal Property Securities Act 2009 (Cth), are aimed at greater exposure of underlying transactions, with more notice, rather than less.
An ongoing issue is the question of the status of the current versions of the formality requirements from the Statute of Frauds (see [9.36]–[ 9.42]). There are regular calls for reform of this area of law, which have been heeded in some jurisdictions, such as New Zealand. A recent review of the legislation in Victoria has suggested some extensive reforms, which would increase levels of formality in some respects, though not in others: see Victorian Law Reform Commission, Review of the Property Law Act 1958 Report (October 2010). For example, the Victorian Law Reform Commission Report recommends that trusts over land be created in writing, but trusts over personality may still be created orally. With respect, this over-emphasises the value of land as an asset in today’s economy. Further, the Report recommends abandoning the requirement that dispositions of subsisting equitable interests be written. This goes further than the Queensland version of the Statute of Frauds, which only requires such dispositions be manifested and proved in writing. Such an amendment would increase the number of undetectable transactions.
It is a fine balance between formality and commercial certainty on one hand, and equity’s traditional focus on intention over form on the other. Just where the line must be drawn will always be open to debate.
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