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Chapter 11 Participants in a breach of fiduciary obligation
Further commentary: Is liability for knowing receipt personal or proprietary – or both?
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See [11.13]–[11.16].



An important and difficult question is whether liability under the first limb of Barnes v Addy (1874) LR 9 Ch App 244 for ‘knowing receipt’ of property in breach of fiduciary obligation is personal or proprietary.
The question is best considered by reference to an example. Suppose that T, a trustee, in breach of trust pays $1000 of trust money to a non-beneficiary, R, the recipient. R spends the money on a holiday. R will not be personally accountable for the $1000 if he was unaware of the breach. If R knows of the breach, applying the definition of knowledge laid down by the High Court in Farah Constructions Pty Ltd v Say-Dee Pty Ltd (2007) 230 CLR 89 he will be personally accountable to the trust for the money received, and must pay equitable compensation assessed at that amount (Re Dawson (deceased) [1966] 2 NSWR 211). The remedy is restitutionary in the sense that the recipient must restore to the trust the value of the property received, including compound interest to compensate for the loss of the invested value of the trust money. R must also account for any enhancement in the value of the property after he acquires knowledge of the breach of duty unless the improvement was attributable to his own skill and effort and the court considers, in its discretion, that he should receive an allowance for it: Grimaldi v Chameleon Mining NL (No 2) (2012) 200 FCR 296.
The position is more complex if R still has the money. The trust should not on principle have to rely on the first limb of Barnes v Addy to recover the trust money; it should be entitled to return of the money unless R can show that he is a good-faith purchaser for value without notice of the beneficiaries’ rights (see chapter 8). 
There is an important practical difference between the doctrine of notice and the knowledge test applied to determine equitable liability as a constructive trustee for knowing receipt. Under the doctrine of notice the burden of proof rests on the recipient of trust property to show that he is not a good-faith purchaser for value without notice of the trust: Mills v Renwick (1901) 1 SR (NSW) Eq 173; Barclays Bank plc v Boulter [1999] 4 All ER 1002. Notice for this purpose may be actual, constructive or imputed. In contrast, it is for the claimant under the first limb of Barnes v Addy to show that the recipient has sufficient knowledge of the breach of fiduciary duty, applying the Baden scale of knowledge. From the trust’s perspective, reliance on the doctrine of notice is preferable since it does not have to prove the recipient’s state of knowledge—often a difficult matter in practice where the recipient is a corporation such as a bank and where no individual manager or employee may possess all the relevant knowledge.
Although the relationship between the doctrine of notice and liability for knowing receipt was not directly considered in Farah Constructions Pty Ltd v Say-Dee Pty Ltd the High Court assumed that proprietary remedies were available in a knowing receipt claim and that relief under the first limb of Barnes v Addy was not solely personal: see (2007) 230 CLR 89, [190]–[198]. The circumstances in which a trust can rely on the doctrine of notice, as an alternative to knowledge under the first limb of Barnes v Addy, in order to recover trust property from third parties therefore remain uncertain.
Where the trust property consists of land the recipient will be entitled to the benefit of indefeasible title unless the trust can establish one of the so-called exceptions to indefeasibility.[footnoteRef:2] Two exceptions are relevant: [2:   Farah Properties Pty Ltd v Say-Dee Properties Pty Ltd (2007) 230 CLR 89, [193]–[196]; Cornerstone Property & Development Pty Ltd v Suellen Properties Pty Ltd [2015] 1 Qd R 75, [72]. BJ Edgeworth et al (eds), Sackville and Neave: Australian Property Law (LexisNexis Butterworths, Sydney, 10th ed, 2016) 470–504. Note that it may be relevant in some States whether the recipient was a volunteer: King v Smail [1958] VR 273; Bogdanovic v Koteff (1988) 12 NSWLR 472; Conlan v Registrar of Titles (2001) 24 WAR 299; Land Title Act 1994 (Qld) s 198. ] 

The recipient was party to the trustee’s fraud: Assets Co Ltd v Mere Roihi [1905] AC 176. The recipient will not be entitled to the land and the court will order it to be returned to the trust. 
The ‘in personam’ principle. A registered proprietor is bound by interests he has created which affect his title, such as an express trust of the land. The proprietor will also be bound where his own conduct entitles another to enforce an interest against him. In Farah Constructions Pty Ltd v Say-Dee Pty Ltd ((2007) 230 CLR 89, [195]) the High Court held that the plaintiff could not rely on the ‘in personam’ principle to defeat the registered title to the properties acquired by Elias’s wife and daughters because the exception applied only where the constructive trustee was the ‘primary wrongdoer’. In a knowing receipt case the fiduciary is, for this purpose, treated as the primary wrongdoer and the recipient is the secondary wrongdoer. The distinction between primary and secondary wrongdoer can sometimes be hard to apply. If, for example, the recipient persuades the trustee to transfer land to him, the recipient but not the trustee being aware that the transfer constitutes a breach of trust, it is artificial to describe the trustee as the primary wrongdoer and the recipient as the secondary wrongdoer.
An unresolved question is whether a personal claim for compensation, based on the value of the property, can be brought against a defendant who has knowingly received land in breach of fiduciary duty and who has obtained indefeasible title to the land.[footnoteRef:3] The critical question here is whether the personal claim undermines the principle of indefeasibility which is the cornerstone of the Torrens system of registered title. The availability of a common law personal claim in an action for money had and received has been recognised by Australian courts: Fistar v Riverwood Legion and Community Club Ltd (2016) 91 NSWLR 732; Sino Iron Pty Ltd v Worldwide Wagering Pty Ltd (2017) 52 VR 664. There seems no good reason why a personal claim for equitable compensation, assessed as the value of the property received, should not also be recognised. An award of equitable personal relief no more undermines the principle of indefeasibility than an award of common law relief assessed as the value of property received. [3:  Super 1000 Pty Ltd v Pacific General Securities Pty Ltd (2008) 221 FCR 427, [235]. See in the different context of a damages claim Registrar of Titles (WA) v Franzon (1975) 132 CLR 611.] 
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