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Chapter 10 Fiduciary relationships and obligations
Discussion topics
How do Australian courts determine whether fiduciary obligations are owed? Consider the relevance of the following criteria to determining the existence of a fiduciary relationship: undertaking, vulnerability, entitlement to exercise discretionary powers.
Some legal relationships are recognised as being inherently fiduciary, e.g. trustee and beneficiary, solicitor–client. Are there legal relationships which are not currently recognised as being inherently fiduciary which ought to be so recognised?
 In some other jurisdictions fiduciary obligations have been successfully employed to protect bodily integrity: see, for example, M(K) v M(H) (1992) 96 DLR (4th) 289. Why do Australian courts resist this approach?
What are fiduciary obligations? How are they distinguished from other obligations which are not fiduciary but which nonetheless impose equitable duties on the fiduciary? What is the point, if any, of drawing a distinction between fiduciary and non-fiduciary obligations?
Are the fiduciary prohibitions on unauthorised conflicts of interest and unauthorised profit-making distinct fiduciary obligations or simply different applications of the same principle? If the obligations are distinct, what is the policy rationale of each obligation?
Give an example of (a) an unauthorised conflict of interest which does not involve unauthorised profit-making, and (b) an unauthorised profit made by a fiduciary which does not involve an unauthorised conflict of interest? 
Was Boardman v Phipps correctly decided?
‘Defendants are held to be fiduciaries solely in order to access equitable remedies which are not available in tort or for breach of contract.’ Do you agree? What remedies are available for breach of fiduciary duty?
How does a fiduciary relationship differ from a relationship of undue influence and a confidential relationship?
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