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Chapter 10 Fiduciary relationships and obligations
Frequently asked questions
Question
In some other jurisdictions fiduciary obligations have been successfully employed to protect bodily integrity: see for example M(K) v M(H) (1992) 96 DLR (4th) 289. Why do Australian courts resist this approach?
Answer
Australian courts take the view that these interests are best protected by the criminal law or by tort. Further, doctrinally, it is difficult to reconcile the Anglo-Australian view of fiduciary law with protection of bodily integrity, such as the protection of a child against sexual assault by a parent. There are at least three explanations for this attitude. 
If the fiduciary makes full disclosure and obtains the principal’s informed consent, the fiduciary avoids liability for breach of fiduciary duty. There is no real way in which a principal can consent to an assault. 
Penner argues that fiduciary obligations are intended to ensure that a fiduciary ‘takes decisions which he is otherwise legally empowered or obliged to undertake ... in a manner which best serves the interest of his principal’. No one is legally empowered or obliged to commit assault or child abuse. The decision to act in that manner cannot be taken legitimately: see J Penner, ‘Exemptions’ in P Birks and A Pretto (eds), Breach of Trust (Oxford, Hart Publishing, 2002) 241, at n 14.
Equity lacks the remedial machinery for restoring a plaintiff to an appropriate position. Until recently, equity had no ability to compensate for distress, although that jurisdiction may be emerging: see Giller v Procopets [2008] VSCA 236. Further, equity does not appear to have an ability to punish a defendant by means of exemplary damages: Giller; Harris v Digital Pulse Pty Ltd (2003) 56 NSWLR 298.
Question
Cases often refer to the fiduciary’s duty to disclose: see Fitzwood Pty Ltd v Unique Goal Pty Ltd (in liq) (2001) 188 ALR 566, 576. Is the fiduciary under a positive duty to disclose information to the principal?
Answer
Many writers either argue for the existence of a positive duty to disclose, or believe that such a duty already exists. (For example, see CEF Rickett, ‘Equitable Compensation: Towards a Blueprint?’ (2003) 25 Sydney Law Review 31; M Conaglen, ‘Equitable Compensation for Breach of the Fiduciary Dealing Rules’ (2003) 119 Law Quarterly Review 246, 253.) 
We suggest it is a misconception that there is a positive duty to disclose information to a principal. The view arises because, factually, conflicts of interest are usually entwined with disclosure issues. It is possible to characterise virtually every conflict case as demonstrating failure by a fiduciary to disclose information. But failure to disclose per se does not necessarily amount to a breach of fiduciary obligations. Instead, disclosure is a form of protection against fiduciary liability, via the defence of full disclosure and informed consent. Failure to disclose information in a situation where the fiduciary’s interests or other duties clash with the principal’s interests is indicative of continuance of a prohibited conflict.

Question
There is obviously significant overlap between the doctrines of presumed undue influence and fiduciary obligations. Is the doctrine of undue influence really just an example of fiduciary law?
Answer
There are certainly similarities between the two doctrines, and there is significant overlap between the relationships where a presumption of undue influence automatically arises, and relationships where an inference of fiduciary responsibility arises (for example, solicitor/client; trustee/beneficiary). But there are also great differences. These include the following:
1. The obligations imposed on a fiduciary are of a higher standard than those imposed on the stronger party in a relationship of influence. The fiduciary is required to act loyally by not making an illicit profit, or by allowing a conflict to continue. The stronger party in a relationship of influence is only required to refrain from exploiting that position.
The doctrines have different goals. The action for undue influence exists to ensure that transactions are entered by the weaker party voluntarily, by a competent person. The action for breach of fiduciary duty exists to enable the fiduciary to act on behalf of the principal in some transaction, without abusing that position to make an undisclosed personal profit, or preferring another’s interests and putting the principal at risk.
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