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Chapter 10 Fiduciary relationships and obligations
Further commentary: What are a fiduciary’s obligations?
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See [10.31].



The chapter discusses in detail the two core proscriptive (or negative) obligations imposed on all fiduciaries unless excluded or modified by contract. The first is the fiduciary’s duty not to place himself in a position of conflict between the duty he owes to a beneficiary and, on the other hand, his self-interest or the duty he owes to another beneficiary. The second is the fiduciary’s duty not to profit from his fiduciary position.
These are not, however, the only obligations owed by a fiduciary. Others include:
the duty to carry out the purposes for which the fiduciary relationship was created. A trustee must, for example, carry out the terms of the trust instrument: see [17.6]. Similarly, a solicitor must comply with the terms of the contract of retainer entered into with the client and an agent must observe the terms of any contract of agency entered into with the principal.
the duty of care and skill. A fiduciary is under a duty of care and skill in discharging his fiduciary responsibilities. In the case of a trustee the duty is to act as a prudent business person would in managing the property of another (see [17.21]). Other fiduciaries also owe a duty of care to their beneficiaries. Whether the duty is the same as the common law duty of care applied in the law of negligence is discussed below.
the duty of good faith. All fiduciaries must act in good faith in their dealings with their beneficiaries. In one respect, the fiduciary’s obligation is the most fundamental of all obligations since it has been held that, unlike other obligations (including the proscriptive ‘no conflict’ and ‘no profit’ duties) it cannot be modified or excluded by contact (Armitage v Nurse [1998] Ch 241). In another respect, the duty of good faith may not be an independent obligation imposed on a fiduciary since a breach will inevitably involve the breach of another of the fiduciary’s obligations.
the duty to exercise fiduciary powers. Fiduciaries, including trustees, must consider the exercise of powers affecting their beneficiaries. For example, trustees of a discretionary trust must consider the allocation of income and capital among the class of beneficiaries. The trustees must consider the exercise of their discretion, and must exercise it in good faith and upon proper consideration of all relevant factors. In the case of trustees’ powers see [17.31]. Other fiduciaries, such as executors of estates, company directors and agents, are also subject to exercising discretion in accordance with these criteria.
the duty of confidence. Fiduciaries owe a duty of confidence to their beneficiaries in the discharge of their fiduciary responsibilities. Solicitors, for example, owe a duty of confidence to their clients (Moody v Cox & Hatt [1917] 2 Ch 71). The equitable obligation of confidence is discussed in chapter 12. 
Fiduciaries are sometimes said to owe a duty to disclose to their beneficiaries material information affecting the relationship. The duty of disclosure is in fact ancillary to the basic ‘no conflict’ and ‘no profit’ obligations: a fiduciary must fully disclose to the beneficiary any potential conflict of interest or profit-making opportunity. If the beneficiary authorises the conflict, or consents to the fiduciary exploiting the profit-making opportunity (or subsequently ratifies the fiduciary’s exploitation), the fiduciary will not be accountable for any profit obtained from exploiting the opportunity.
Many fiduciaries, such as trustees of superannuation trusts, are subject to statutory obligations. The obligations are not discussed in this book. Similarly, the duty to act for proper purposes is a duty applied principally to company directors and is not discussed in this text.
Although all fiduciaries owe the obligations identified above, except insofar as they have been validly modified or excluded by the terms of a contract or trust instrument, there is an unsettled question whether all these obligations are, strictly speaking, fiduciary obligations. It has been argued that the only fiduciary obligations are the ‘no conflict’ and ‘no profit’ duties discussed in the text. The obligations listed above are equitable, but not fiduciary.
In Permanent Building Society v Wheeler (1994) 11 WAR 187 Ipp J stated at 237: ’It is essential to bear in mind that the existence of a fiduciary relationship does not mean that every duty owed by a fiduciary to the beneficiary is a fiduciary duty. In particular, a trustee’s duty to exercise reasonable care, though equitable, is not specifically a fiduciary duty.’ 
In a similar vein, Millett LJ declared in Bristol & West Building Society v Mothew [1998] Ch 1 at 26 that ‘not every breach of duty by a fiduciary is a breach of fiduciary duty’. The dicta have also been applied in New Zealand: Bank of New Zealand v New Zealand Guardian Trust Co Ltd [1999] 1 NZLR 213.
In one sense there is nothing remarkable about these dicta: fiduciaries are subject to a variety of obligations imposed by statute or by contract which cannot sensibly be described as fiduciary. A solicitor conveying land will undertake to conduct searches of the titles register on behalf of the client. The duty is imposed by the contract of retainer with the client and is not fiduciary. Similarly, solicitors who give negligent advice to clients will be liable in tort and for breach of contract, and not for breach of fiduciary obligation.
The dicta are, however, controversial to the extent that they support a ‘fusion’ analysis of the fiduciary’s duty of care and skill. They support the proposition that the principles applicable to the imposition of liability and the award of compensation for breach of the duty of care should be identical at common law and in equity. In Mothew Millett LJ went on to state at 17 that although equitable compensation, rather than damages, was the remedy available for breach of the duty, and not damages, the difference between the remedies ‘is merely the product of history’ and is ‘a distinction without a difference’. Where compensation for breach of the fiduciary’s breach of the duty of care is awarded ‘there is no reason in principle why the common law rules of causation, remoteness of damage and measure of damages should not be applied by analogy’.
These dicta, equating the common law and the equitable duty of care, have been rejected in High Court obiter dicta. In Youyang Pty Ltd v Minter Ellison Morris Fletcher (2003) 212 CLR 484 the High Court stated at [39] that ‘there must be a real question whether the unique foundation and goals of equity, which has the institution of the trust at its heart, warrant any assimilation even in this limited way with the measure of compensatory damages in tort and contract’. See [4.17] for a detailed analysis of Youyang. The dicta are obiter since the trustee’s failure in that case was breach, not of the duty of care, but of the absolute obligation to comply with the terms of the trust instrument.
It remains unclear whether the distinction between fiduciary and equitable (but not fiduciary) obligations is recognised in Australian equity. Apart from Wheeler, the distinction is supported by Breen v Williams (1996) 186 CLR 71. Brennan CJ there stated at 82 that it is ‘erroneous to regard the duty owed by a fiduciary to his beneficiary as attaching to every aspect of the fiduciary’s conduct’. (See also Dawson and Toohey JJ at 92; Gummow J at 137). But, even if the distinction is accepted, it does not (at least at present) justify the assimilation of the common law to the equitable duty of care, or the application of common law principles of damages assessment to cases of breaches of a fiduciary’s duty of care.
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