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Chapter 2 An introduction to equitable remedies
Discussion topics
Equitable remedies are discretionary. Does this mean that a court can take into account any matter it thinks appropriate in awarding equitable relief?
Distinguish a personal from a proprietary remedy. What are the principal equitable personal and proprietary remedies? Why might a plaintiff prefer a personal to a proprietary remedy?
What objectives does equity pursue in awarding remedies? Consider two or more objectives that might be achieved by an award of:
equitable compensation;
an account of profits; and
a constructive trust.
Is deterrence an aim of equitable relief? If so, what remedies aim to deter wrongdoing?
It is often said that equity aims to do ‘substantial justice’ to both parties to a dispute. When is doing justice to the defendant important? How is justice to the defendant achieved in such cases? Chapter 5 provides some examples.
T, a trustee, misappropriates $500,000 from a trust fund, held on trust for B1 and B2. T invests the money in shares. On the alternative assumptions that the shares have increased and decreased in value, what remedies are available to B1 and B2? Can B1 and B2 claim both equitable compensation for the loss to the trust fund and an account of T’s profits if T’s investment is successful? See Warman International Ltd v Dwyer (1995) 182 CLR 544 (chapter 4) for the answer to the last question. Will T be ordered to pay B1 and B2 or the trust fund?
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