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Chapter 23 Constructive trusts
Discussion topics
What does the word ‘constructive’ mean in ‘constructive trust’? Is the trust ‘constructed’ by the court?
What is the court’s aim (or aims) in imposing a constructive trust? Is the principal objective (a) the prevention of unconscionable conduct, or (b) the prevention of unjust enrichment?
Distinguish the institutional from the remedial constructive trust. Does Australian law recognise (a) only the institutional constructive trust, (b) only the remedial constructive trust, or (c) both?
A court may have a choice between imposing a constructive trust as a proprietary remedy and awarding a personal remedy, such as an account of profits. What factors will favour the award of a constructive trust? What factors will point to an award of an account of profits?
In Muschinski v Dodds Deane J stated that the constructive trust is not ‘a medium for the indulgence of idiosyncratic notions of fairness and justice’. Do you consider that the constructive trusts imposed in Muschinski v Dodds and Baumgartner v Baumgartner were based on established equitable principle or on notions of fairness and justice?
It is sometimes said that the Baumgartner constructive trust has replaced the common intention constructive trust, particularly in the context of family property disputes. Do you agree? Have both models of constructive trust been superseded by family property legislation?
Does the Baumgartner constructive trust adequately recognise non-financial contributions made by spouses, partners and carers?
Compare the Baumgartner doctrine with estoppel as a basis for imposing a constructive trust. Does the Baumgartner doctrine provide more flexible solutions to family property disputes?
What are the arguments for and against the imposition of a constructive trust over a bribe or property acquired with bribe money?
‘The constructive trust imposed over stolen money is an unnecessary trust.’ Discuss.
Bernie steals Carrie’s laptop. Discuss (a) the availability, and (b) the necessity of a constructive trust if Bernie (i) sells the laptop to Geordie and pays the proceeds of sale into the joint bank account he holds with his partner, Erica; or alternatively (ii) exchanges the laptop with Geordie’s old motor bike.
Explain how the doctrine of mutual wills operates. Why can the survivor under a mutual will arrangement spend money she has received under the will for her own benefit if she is a trustee of that property?
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