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Chapter 23 Constructive trusts
Further commentary: The classification of constructive trusts
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See [23.1]–[23.3].



A question which has been debated inconclusively for almost 90 years is whether the constructive trust is an institution or a remedy (see R Pound, ‘The Progress of the Law’ (1920) Harvard Law Review 420; P O’Connor, ‘Happy Partners or Strange Bedfellows: The Blending of Remedial and Institutional Features in the Evolving Constructive Trust’ (1996) 20 Melbourne University Law Review 735). This is really a way of asking: does a constructive trust resemble an express trust, or is it a remedy, just as damages and specific performance are remedies? The answer to the question has some practical importance since matters such as the date from which the constructive trust takes effect, and the content of the duties imposed on the constructive trustee, depend on how the constructive trust is classified.
The term ‘institutional constructive trust’ has several possible meanings:
1.	Certainty versus discretion
One meaning of institutional constructive trust is that it is a trust imposed in a number of discrete and well-defined situations, whereas a remedial constructive trust is a remedy awarded, as an alternative to other equitable remedies, whenever it would be inequitable or unconscionable for a defendant to assert his sole legal title to property against the plaintiff. In this sense the constructive trust is institutional. Flexible principles determine when a constructive trust will be imposed, but they do not go as far as recognising the trust as a general equitable remedy for wrongdoing. It will not be awarded just because a judge considers it unjust for the defendant to retain full beneficial title to property. The proposition that the constructive trust is imposed in order to prevent unconscionable conduct is a concise way of saying that a constructive trust is imposed in circumstances which equity in well-defined cases recognises as unconscionable: Muschinski v Dodds (1984) 160 CLR 583, 616 (Deane J).
2.	The obligations of express and constructive trustees
A second possible meaning of ‘institutional constructive trust’ is that a constructive trustee is subject to the obligations of an express trustee. The trustee of an express trust must perform obligations, prescribed by equity or specified in the trust instrument, whose object is to ensure that the objectives of the trust are fulfilled. The number and type of obligations can vary considerably, depending on the purposes for which the express trust was created. Is the trustee of a constructive trust under equivalent obligations? Possible answers to this question are discussed in C Mitchell and S Watterson, ‘Remedies for Knowing Receipt’ in C Mitchell (ed), Constructive and Resulting Trusts (Hart Publishing, 2010) ch 4; W Swadling, ‘The Fiction of the Constructive Trust’ (2011) 64 Current Legal Problems 399).
Constructive trustees resemble express trustees in that they are under a duty to account to the beneficiary. One application of the duty to account is that beneficiaries absolutely entitled to the trust property can compel the transfer of the trust property to themselves or to another party at their direction. If the constructive trustee and the beneficiary both have equitable interests in the trust property, as is often the case where family property is held on trust, the property will be sold on the application of the beneficiary and the proceeds of sale divided between the parties in proportions fixed by the court. A constructive trustee must also account to the beneficiary for profits from investment of the trust property to which the beneficiary is entitled. Generally speaking, the duties of constructive trustees are limited to the minimum necessary to ensure that property is restored to the beneficiary, compensation for an unauthorised disposition is paid and unauthorised profits accounted for.
Contrast these limited obligations with those imposed on trustees of express trusts who must also account to their beneficiaries but who are usually subject to more extensive obligations. Most express trustees[footnoteRef:2] are required to invest trust moneys, insure property and to exercise significant discretions, including discretions to pay income to beneficiaries. They are selected by the settlor on the basis of their ability to perform these duties prudently. In contrast, constructive trusteeship is imposed because the defendant is not trusted to act in the plaintiff’s interests in a matter in respect to which the plaintiff is entitled to have her interests respected.[footnoteRef:3] [2:  A trustee of a bare trust, under which the trustee has no active duties to perform except to transfer the property to the beneficiary at the direction of the beneficiary, resembles a constructive trust in that the obligations of the trustee are limited. Bare trusts are often created to facilitate real property and mining joint ventures. They can also be created to conceal the identity of, for example, the beneficial owner of shares.]  [3:  For the argument that the proprietary consequences of some constructive trusts might be better effected by vesting orders see L Smith,’ Unravelling Proprietary Restitution’, (2004) 40 Canadian Business Law Journal 317, 336–7.] 

3.	When do constructive trusts take effect?
A third meaning of the ‘institutional’ constructive trust is that it is one which takes effect from the date when it becomes unconscionable for a legal owner of property to assert that he is sole beneficial owner of the trust property. This is assumed to be equivalent to the principle that an express trust takes effect once it has been declared by the settlor. In contrast, a ‘remedial’ constructive trust is a remedy, analogous to damages or specific performance, which takes effect from the date of the court’s judgment.
Although there is High Court authority for imposing a constructive trust taking effect from the date of the court’s judgment (Muschinski v Dodds (1984) 160 CLR 583; see also John Alexander’s Clubs Pty Ltd v White City Tennis Club Ltd (2010) 241 CLR 1, [126]), the trust usually takes effect from the date when the criteria for its recognition are satisfied. This will be earlier than the date of judgment. For example, if the plaintiff expends money on land on the basis of a common understanding between her and the legal owner that she will obtain an interest in the land as a result of her expenditure, any constructive trust to give effect to the understanding takes effect from the date when the plaintiff makes her contribution: Parsons v McBain (2001) 109 FCR 120. The dating of the constructive trust is critical where third parties, such as mortgagees, have obtained rights over the land after the plaintiff’s expenditure but before the date of the judgment imposing the constructive trust.
In summary, we cannot say definitively whether the constructive trust is an institution or a remedy since the answer depends on how we define the words ‘institution’ and ‘remedy’. As Deane J pointed out in Muschinski v Dodds ((1985) 160 CLR 583, 613–14), there is a sense in which all trusts, including express trusts, can be classified as remedial because they have evolved out of the relief awarded by courts of equity which was not available at common law. The express trust was transformed into a legal institution over the course of centuries because equity courts awarded relief on a regular and predictable basis, and because lawyers took advantage of the predictability in structuring property-holding relationships. The constructive trust, on the other hand, has always had a remedial character even though it is not a true equivalent of the remedies of damages or specific performance. If we have to answer the ‘institution versus remedy’ question it may be that Deane J’s compromise suggestion that the constructive trust is ‘a remedial institution’ ((1985) 160 CLR 583, 614) is the best we can do.
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