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Chapter 16 Trusts for charitable and non-charitable purposes
Practice problem
Harijs Augustus Johansons died on 25 April 1997, leaving a valid will executed on 26 March 1993 (see Johansons v ANZ Executors & Trustee Company Ltd [1999] VSC 219). His will contained several provisions that were the subject of legal proceedings, concerning their construction. It included the following terms:

Clause 3: … I GIVE DEVISE AND BEQUEATH all my real and personal property … unto my trustees UPON TRUST: (a) To create a fund which shall be known as the Johansons Family Foundation (‘JFF’). (b) The JFF is to provide study assistance to approved applicants to foster and assist their educational development.

(Clause 3 then defined an eligible applicant as ‘an applicant who is enrolled in and who attends an approved course and is a direct lineal descendant of the parents of the testator being HARIJS EDUAREDS JOHANSONS and KARLA MARIA JOHANSONS and the aunts and uncles of the testator being GERDA LIEPINS, ELLA JOHANSONS, EDWIN HOLLMAN, AUGUSTUS JOHANSONS, NIKOLAJS JOHANSONS and ALFREDS JOHANSONS.)

Clause: 4: … my Trustees are hereby requested not to sell unless or until it becomes necessary … the property known and situate at Unit 3, 84 Lower Dandenong Rd Mordialloc (‘the house’) which shall be retained by my trustees together with my library of books periodicals reports magazines and such other of my personal documents …
Clause 5: I DIRECT that my Trustees shall use part of the house … to create a museum within which is to be housed a library containing all my books periodicals and magazines as aforesaid … and also within which is to be located a crypt for my ashes and such members of the Johansons family who chose to have their ashes placed in the crypt after their cremation. The remainder of the house may be used to produce income for the JFF …

Does either clause 3 or clause 5 establish any valid charitable trust?
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