Projecting the Rule of Law

Of government the properties to unfold,

Would seem in me to affect speech and discourse;
Since I am put to know that your own science
Exceeds, in that, the lists of all advice

My strength can give you

—Measurefor Measure, 1.1.3-7

3.1 Introduction

In this chapter, I offer a fictionalised example of a rule of law reform project
I conducted in sub-Saharan Africa. I focus on the project, the ‘privileged
particle of the development process’.! The project stages two dimensions
of governance by expert ignorance. The first is to show how expert igno-
rance works: a rule of law reform project destabilises, disassembles, and
reconstructs the spatio-temporality of reform (it might be local or trans-
national, imminent or deferred, and so on) as well as the identities of the
relevant players (they might be Chiefs one moment, citizens the next, and
shareholders a moment later). Its boundaries are thus fluid. Participants
may just be the small group of elites convened in a boardroom; however,
with an ill-defined ambit, its potential participants are vast, from local vil-
lagers to global chief executives. The second is to show a broader develop-
ment function that reformers play. Economic expertise in development
policymaking, for example, produces social conundrums that it cannot
regulate. These become the material for a rule of law reform project. The
project, in turn, rarely produces an objective ‘solution’; in fact, it enables
economic experts to proceed as if they have been dealt with.

This chapter also explores the effects of form and method in framing
and limiting the project’s practices and processes of ignorance. I recount
the project three times, analysing and explaining it through three genres

! Albert O. Hirschman, Development Projects Observed (Brookings Institution Press, 2014), p. 1.
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of critical analysis that I touched on in the previous chapter: a mapping
of the social organisation of experts; a Foucauldian discourse analysis;
and an ethnography of practices. These three genres have been central to
evolving social critiques of expert knowledge - although in that tradition
they can perhaps be just as easily entangled as distinguished, for example
in the continuities between critical discourse analysis and ethnometh-
odology.” Nevertheless, the three have readily been deployed as distinct
approaches to the critical study of development work, and so I take them
up here for the purposes of my broader argument, as they exemplify some
of the methodological issues with which I am concerned.

3.1.1 Context

The particular project I recount here is a stylised amalgamation of projects
I have encountered while in the employ of multilateral donors, bilateral
donors, implementing actors, and universities. The project takes place
in Country, a stylised small country on a coast of sub-Saharan Africa
(reflecting a mix of my experiences across West and East Africa).” My
position in this project is as an employee of the ‘Development Agency’,
or ‘DA, itself a synthesis of my work with the World Bank, the UN, DfID,
and other such organisations. I work for the DA’s rule of law department.
Counterparts include:

» agovernment agency (the National Agricultural Agency or ‘NAA’);

o a bilateral donor who was one of the other major aid providers to
Country (the Other Donor, or ‘OD’);

o a mid-sized agricultural multinational with an early-stage large
agricultural concession in Country (the Agricultural Concessionaire,
or ‘AC’); and

% Michael Lynch, Scientific Practice and Ordinary Action: Ethnomethodology and Social
Studies of Science (Cambridge University Press, 1993), 40-69.

® It is intrinsically fraught to turn coastal post-colonial sub-Saharan Africa into a fantasy
onto which metropolitan neuroses might be projected. I do so to foreground how differ-
ent ways of telling the project entail different invocations of Country’s history and con-
text, which can function as different ways that savvy bureaucrats might articulate their own
structural constraints when trying to do something desirable. I am indebted for this par-
ticular textual strategy to Richard Rottenburg, Far-Fetched Facts: A Parable of Development
Aid, tr. Allison Brown and Tom Lampert (MIT Press, 2009). It also establishes a contrast
with the global indicators consultation in the next chapter. In an inversion of the usual
spatial arrangement, the global is grounded in a particular context (there, New York), while
sub-Saharan Africa is not. This reinforces the point that expert ignorance disrupts predict-
able arrangements of space.
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o a national NGO with a focus on development and human rights and
experience as an implementer of development research and projects
(‘the NGO’).

The thematic substance of the project is agricultural reform, specifi-
cally the provision of market access and capital to smallholder farmers.
Participants in project implementation span donors, researchers, project
staff, national administrators, NGOs, local communities, and companies.
My reflections on and representation of the project’s substance - the legal
frameworks, the financial state and macroeconomic importance of the
sector, and so on — are faithful to the specific country contexts in which I
have done this work. My reflections on and representation of the project
process are similarly faithful.

Throughout the chapter, Jackie, Greg, and Ted provide commentary on
my accounts of the project in comment bubbles in the margins of the text —
a common modality of asserting one’s knowledge in development work,
with an aesthetic that is literally marginal. At the same time, it invokes the
‘humanist legal tradition’, in which the law as such emerges from the con-
versations, contestations, and accretions of marginal engagement with the
text and which works to interrupt social-scientific studies of law through
an engagement with law’s forms and open-ended textures - in line with
one of the themes of this book.*

Jackie, now working for the DA, oversees the project as a whole from the
DA’s headquarters as part of the portfolio of projects she manages. Greg,
by now working for a smaller European bilateral donor with an interest in
Country, observes the project from a distance through our chats about it
as well as information refracted through his colleagues working on other
issues in Country. In Country, I work with Ted, a Country national with a
doctorate from the USA who has joined our team to lead on-the-ground
implementation of the work.

Through the three different accounts of the project — as well as the
comments by Greg, Jackie, and Ted - the chapter as a whole concretely
represents how ignorance about the rule of law destabilises a set of stable
positions: the participants are each other’s’ experts and laypeople, insiders

* The law emerges from the ‘the margins and the between the lines or interlinear spaces of the
text. Lawyers were ... trained to write in the margins and between the lines and at the top
and the bottom of the page ... The lateral and the interlinear are the nodal spaces in which
the text encounters the living. They are the moments and the maps of law application’: Peter
Goodrich, ‘A Fragment on Cnutism with Brief Divagations on the Philosophy of the Near
Miss’, Journal of Law and Society, 31:1 (2004), 135.
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and outsiders (to the project), subjects and objects. At the same time, it
shows how each account structures and limits such representations, since
the form of each one affords the project a particular type of coherence
(thence my understanding of the accounts as genre pieces). In doing so, I
show how each account overlays experts’ willingness to be ignorant onto
the contours of expert authority. Thus, in the organisational sociological
account, I focus on the expert social structures that make ignorance of the
rule of law stick: epistemic communities, bureaucratic constraints, and so
on. In the critical discourse analysis, I focus on the discursive conditions
that offer hidden closure to open-ended ignorance about the rule of law —
and which inflect experts’ ignorance with ideology and hidden aspirations
of world-making. Finally, the ethnographic account of expert practices is
not so wedded to an underlying order that makes ignorance analytically
possible. Instead, it focuses on the routines and socio-material networks
in which experts are entangled, such that the project slowly coheres. As
such, in this account, experts’ ignorance meets real practices.

For each account, I introduce the genre, write a generic account of the
project, and offer a conclusion about the project from within the genre. At
the end of the chapter, I reflect on and contrast the genres. I explore how
each form regulates the content of projects, their protagonists, their spa-
tial and temporal boundaries, their function, and how they couple with
and shape local political economies. I argue that, in doing so, these differ-
ent genres give shape to expert ignorance and thus might not fully capture
its workings and effects.

3.2 Organisational Sociology

This form of narrating a project identifies experts as a somewhat distinct
category of actor (and thus expert knowledge as a somewhat distinct type
of knowledge) and explores how experts and their knowledge influence
(policy) decisions in the world. In other words, it is not an epistemological
enquiry into the distinctiveness of expert knowledge per se but rather its
social organisation into authority (which of course incorporates the for-
mer to some extent). Examples might include the ‘first wave’ of science and
technology studies, or sociologically inspired international relations schol-
arship that examines epistemic communities, transnational professions, or
transnational expert networks.’

5 Respectively, H. M. Collins and Robert Evans, “The Third Wave of Science Studies Studies
of Expertise and Experience’, Social Studies of Science, 32:2 (2002), 235-96; Emanuel
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These approaches have made their way into studies of the rule of law
and its projects.® These studies suggest that the meaning of the project
emerges and concretises over time - a gradual process of closure. This
closure happens through the social and discursive interactions between
decision-making agents; their social organisation shapes the content of
their interactions and the hierarchies of decision-making power between
them. Dubash and Morgan, in their stream of work on the regulatory state
in the Global South, offer a nuanced version of this form of analysis.” Their
main gambit is to unpack domestic regulation in the global South as intrin-
sically transnational and social: technocratic agencies are arenas of social
contestation, and governance-reform projects are important specific sites
of the contest. Uruefia, summarising their approach and applying it to
court reform and service delivery, sets out the analytical form and content:

The challenges that regulation poses to the delivery of essential services can
be better understood if the analytical unit is the space where interaction
between institutions takes place. In this regulatory space, institutions are
dynamic; they change and adapt to their interactions, defining the regula-
tory framework that impacts delivery of essential services.®

In my description of the project here, I reflect this general approach. I show
the different social formations and institutions that intersected within the
bounds of the project (epistemic communities, development institutions,
state regulators, and so on, the literature for which I set out in the foot-
notes) and how I and other participants in the project both reflected and
adapted the social constraints placed on our decision-making by those
social formations.

Adler and Peter M. Haas, ‘Conclusion: Epistemic Communities, World Order, and the
Creation of a Reflective Research Program’, International Organization 46:1 (1992), 367-90;
Marion Fourcade, “The Construction of a Global Profession: The Transnationalization of
Economics’, American Journal of Sociology, 112:1 (2006), 145-94; Anne-Marie Slaughter,
‘Disaggregated Sovereignty: Towards the Public Accountability of Global Government
Networks’, Government and Opposition, 39:2 (2004), 159-90; Anne-Marie Slaughter, A
New World Order (Princeton University Press, 2009).

See, for example, Joost Pauwelyn, “The Rule of Law without the Rule of Lawyers? Why
Investment Arbitrators Are from Mars, Trade Adjudicators from Venus’, American Journal
of International Law, 109:4 (2015), 761-805.

Navroz Dubash and Bronwen Morgan (eds.), The Rise of the Regulatory State of the South:
Infrastructure and Development in Emerging Economies (Oxford University Press, 2013).
Rene Uruefia, ‘Courts and Regulatory Governance in Latin America: Improving Delivery
in Development by Managing Institutional Interplay’ in The World Bank Legal Review,
Volume 6. Improving Delivery in Development: The Role of Voice, Social Contract, and
Accountability (World Bank, 2015), p. 348.
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3.2.1 'The Project

A few years ago, a colleague at the DA asked me to participate in a project
designed to support smallholder farmers in Country. The project, then in
the planning phase, was designed to provide loans totalling tens of mil-
lions of dollars to local smallholder farming cooperatives. Agriculture
contributed over 50 per cent of Country’s GDP and had done so for the
past decade; it employed over two-thirds of the workforce and was domi-
nated by the production of staple crops. Cash crops constituted less than
a quarter of agricultural output. Country’s government had decided, fol-
lowing broad multi-stakeholder consultation (funded by the World Bank
and some bilateral donors), to make commercial agriculture the main
engine for socio-economic growth. The project was intended to sup-
port the scaling-up of smallholder farming in a sustainable and socially
sensitive way; it would be linked to market access, technology improve-
ment, and value chain integration projects run by other donors and the
government.

My colleague, an agricultural economist, went on to explain that some
cooperatives had already been constituted as part of smaller projects by
other donors, including the OD. Others were in the process of being set
up (although he did not know by whom or in what form). My colleague
explained that he had visited some of these cooperatives in the field;
he knew that these financial flows would boost productivity and increase
scale when paired with another component of the project to build roads
to local markets. The cooperatives were thus a key component of the
project — allocators of the capital inputs that should spur growth.
Choosing them, then, was an extremely important moment of decision
within the project cycle. The problem, as he put it, was ‘politics’ - the risk
of local elite capture of the funds, inappropriate or ineflicient selection
of beneficiaries, and land conflicts between cooperatives and non-coop
farmers, to name a few.

My colleague claimed that for the project to be successful, the choice of
cooperatives would have to be locally contextual, locally embedded, fair,
and legitimate (although he did not specify what that meant). As a result,
he figured that the cooperatives should be chosen by as-yet-unconstituted
local multi-stakeholder committees. Would I (and my rule of law team
back at DA headquarters) support the project by helping to design the
multi-stakeholder committees to mitigate capture and contain conflict?
In particular, he hoped that we could incorporate social accountabil-
ity and grievance redress mechanisms into the functioning of the local
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multi-stakeholder committees — so that they could monitor cooperatives,
hear peoples’ grievances about them, and hold them accountable. He was
asking me because one of my old teammates in the rule of law reform unit
had worked with him in the past and ‘opened his eyes to the fundamental
importance’ of law and accountability. He would allocate project funds to
support our work.’

I discussed this with my rule of law colleagues upon returning to
HQ. We didn’t really know what he meant by multi-stakeholder, social
accountability, and grievance redress. But this sounded like a good oppor-
tunity to demonstrate how we could add value to big projects — and secure
a bit of a reputational boost for our team across the DA (and perhaps a
financial one, if he would pay for our work). We had long been work-
ing on the ‘community’ dimensions of natural resource extraction in the
region - including some limited work in Country itself. The use of natu-
ral resources as a driver of development - oil, mining, forests, agricul-
ture, and the like - changed the nature and distribution of land and rights
over it (from ownership rights, to usufruct rights, to the political power of
Chiefs that emanate from their symbolic stewardship of land use). We had
long-standing concerns about the local effects across the region of strug-
gles emanating from the changing valence of land - and how those effects
might accumulate and intersect with national political and developmental
trajectories, undermining development objectives, transforming gover-
nance, and potentially increasing the risk of violent conflict. As a result,
we believed that our role was to grapple with social and legal account-
ability and dispute resolution institutions that might (fail to) manage the
evolving political struggles over land and farming and the consequent
patterns of social, economic, and political marginalisation.

We also knew that there was a clear space for this sort of work in
Country. An instrument called an ‘Agricultural Development Agreement’
(ADA)wasenshrined inasection of broader agricultural legislation passed
a few years earlier (the Agriculture Act, or ‘AA’). The AA was funded and
driven by a group of bilateral and multilateral donors including the OD

° This argument reflects those of scholars who see the shape of development projects emerg-
ing from the personal or private networks that development experts construct within
their own institution and between different institutions. See, for example, Kenneth King,
‘Knowledge-Based Aid: A New Way of Networking or a New North-South Divide?” in
Simon Maxwell and Diane L. Stone (eds.), Global Knowledge Networks and International
Development (Routledge, 2005), pp. 72-88; Diane Stone, ‘Transfer Agents and Global
Networks in the “Transnationalization” of Policy’, Journal of European Public Policy, 11:3
(2004), 545-66.
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and the DA - a standard piece of ‘technical assistance’ aimed at modernis-
ing the agricultural laws (the precursor legislation dated from British
colonial times and had been updated in the 1970s) and facilitating inward
investment in the sector. Country had been marked by sporadic - and
frequently, but not exclusively, ethnic - civil conflict, in particular a pro-
tracted and brutal civil conflict in the fertile north that had ceased five
years earlier. Its government was keen to show that it was open for busi-
ness and had determined that agriculture would be a key sector to attract
foreign investors. The AA had been drafted by a Western consulting com-
pany, which had copied some of the language from similar legislation in
countries such as Sierra Leone, Nigeria, Australia, and Canada. Not sim-
ply an investment law, it contained various provisions for the governance
of the social, environmental, and labour impacts of agricultural invest-
ment, of which ADAs were one."

The AA specifically required that agricultural companies establish
ADAs with the main communities whose land played host to the invest-
ment (to be determined in the first instance by an agreement between the
local government and the company); companies would have to contrib-
ute a minimum of 0.1 per cent of annual revenue to a community devel-
opment fund, whose governing board and scope of activities would be
governed by the provisions of the ADA. The general thrust of the ADA
provisions was that the participatory governance of agreements was an
end in itself (although not stated explicitly, in contrast to ad hoc or local
elite-captured corporate redistribution of rents at the community level).
The law mandated that the fund be governed by a local multi-stakeholder
group, which would act ‘transparently’ and in the interests of the commu-
nity. The group was required to reserve positions for the local government
and community representatives.

The legislation also gave the National Agricultural Agency - an execu-
tive offshoot of Country’s agriculture ministry — the power to supervise the
implementation of ADAs. Subsequent regulations also mandated that the

1% This particular combination of facts reflects the work of organisational sociologists who
argue that knowledge is arranged through the organisational imperatives to mimic,
rather than to know (e.g., as a result of bureaucratic risk-aversion or the rents available
from mimicking state forms): Paul J. DiMaggio and Walter W. Powell, “The Iron Cage
Revisited: Institutional Isomorphism and Collective Rationality in Organizational Fields’,
American Sociological Review, 48:2 (1983), 147-60; Pierre Englebert, State Legitimacy
and Development in Africa (Lynne Rienner Publishers, 2002); Pierre Englebert and
Denis M. Tull, ‘Postconflict Reconstruction in Africa: Flawed Ideas about Failed States’,
International Security, 32:4 (2008), 106-39.
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governance board be gender-sensitive, suggested — but did not require -
that funds be distributed to communities on the basis of small project
proposals that they would prepare and submit to the board, and listed a
number of things the fund’s money could not be spent on (like private
vehicles). Beyond that, the AA provided little detail. For example, it did
not specify the process to determine who the ‘main” community (or ‘MC’)
was. Should the discussions between the local government and the com-
pany involve community representatives of some sort? What should the
involvement of local Chiefs (key traditional power-holders) be? And what
role would landowners play? In general, Country’s government had not
yet worked out how to implement the ADA provision but had convened a
taskforce (funded by the OD) to do so. The group had begun to meet and
was hammering out a document that, depending on who in the taskforce
you asked, contained ‘model’ ADA provisions, or a ‘framework’, or ‘prin-
ciples’ for ADAs. The first question they needed to tackle - but had yet to
do so — was how to identify the MC, who would then go on to negotiate the
substance of the ADA.

Because of the broader scope of our work, we had seen similar provi-
sions in natural resource governance legislation across the subcontinent.
Indeed, there was a loosely ordered global community of natural resource
governance professionals and policymakers.! Many among them were
interested in the effectiveness of such instruments across the world in pro-
moting socially responsible resource investment, sustaining ‘good” gover-
nance in the sector (usually taken to mean a combination of transparency
of resource flows, accountability for their expenditure, and procedures to
mitigate the social and environmental impacts of sector activities), and
reducing conflict risk around investments.

' Here, I am suggesting that this global community constituted an epistemic community
intersecting at the instrument of the ADA. The component groups ‘exert[ed] influence on
policy innovation by (1) framing the range of political controversy surrounding an issue,
(2) defining state interests, and (3) setting standards’: Adler and Haas, ‘Conclusion’, p.
375. This paragraph and the subsequent one show that this community has ‘(1) a shared set
of normative and principled beliefs, which provide a value-based rationale for the social
action of community members; (2) shared causal beliefs, which are derived from their
analysis of practices leading or contributing to a central set of problems in their domain
and which then serve as the basis for elucidating the multiple linkages between possible
policy actions and desired outcomes; (3) shared notions of validity that is, intersubjective,
internally defined criteria for weighing and validating knowledge in the domain of their
expertise; and (4) a common policy enterprise’. Peter M. Haas, ‘Introduction: Epistemic
Communities and International Policy Coordination’, International Organization, 46:1
(1992), 3.
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The causal ideas about the benefits of local development agreements
held by this community emerged from experiences in the Global North,
particularly Australia and Canada, which have developed a significant
body of policy experience in and academic analysis of their implemen-
tation.”? According to these ideas, agreements are ‘a means of resolving
disputes, delivering government programmes, or establishing common
understandings ...” between main communities and companies.” They
do so by ‘i) [addressing] the adverse effects of commercial mining activi-
ties on local communities and their environments, and ii) [ensuring]
that [communities] receive benefits from the development of mineral
resources’.® These, in turn, are the products of four new governance
ideas this community holds about the functioning of agreements. They
‘respond flexibly to local conditions’, ‘achieve lower regulatory costs by
stimulating collective action’, ‘reduce transaction costs associated with
fragmented service delivery’, and ‘increase legitimacy through increased
participation in decision making’."”

As a result, agreements had become a key part of the natural resource
governance policy toolkit. The World Bank, the UN, and private and pub-
lic donors of many other stripes commended them and have pushed for
their implementation.!® The enforceable legal form of these local devel-
opment agreements is, in the view of this global community, key; at the
same time, scholars and policymakers clearly recognise the importance of
the gap between the law on the books and the law in action. Indeed, this

Australia’s Northern Territory, for example, mandates agreements between aboriginal
groups and mining companies in the Northern Territory under ss. 40-42 Aboriginal Land
Rights (Northern Territory) Act 1976, while similar agreements are voluntary but common-
place per ss. 24-44 Native Title Act 1993 (a Commonwealth statute), Marcia Langton and
Odette Mazel, ‘Poverty in the Midst of Plenty: Aboriginal People, the “Resource Curse”
and Australia’s Mining Boom’, Journal of Energy ¢ Natural Resources Law, 26:1 (2008), 42.
Maureen Tehan and David Llewellyn, “Treaties”, “Agreements”, “Contracts”, and
“Commitments”: What’s in a Name? The Legal Force and Meaning of Different Forms of
Agreement Making’, Balayi: Culture, Law and Colonialism, 7 (2005), 7.

Irene Sosa and Karyn Keenan, Tmpact Benefit Agreements between Aboriginal
Communities and Mining Companies: Their Use in Canada’ (Mining Council of BC,
Canadian Environmental Law Association and Cooper Accion: Accion-Solidaria para
el Desarrollo, 2001), 2, https://cela.ca/impact-benefit-agreements-between-aboriginal-
communities-and-mining-companies-their-use/, accessed 24 August 2022.

Mark Considine, ‘Partnerships and Collaborative Advantage: Some Reflections on New
Forms of Network Governance’ (Center for Public Policy, University of Melbourne, 2005),
13, http://apo.org.au/node/8139, accessed 24 August 2022.

For a summary, see World Bank, ‘Mining Community Development Agreements: Source
Book’ (World Bank, 2012).
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implementation gap has become the central object of study by this global
community. As a result, they have produced a wealth of loosely social-
scientific case studies to accumulate knowledge about the validity of their
normative and causal ideas."”

We had contributed to the discussions among this group by participat-
ing in global conferences and writing papers and blog posts. We did so
having adopted a marginal perspective, claiming to integrate insights into
the debate over local development agreements from the experience of our
other community: rule of law reformers. Specifically, we drew on insights
from a group of reformers who believed like us that rule of law reform
was a type of policy change that provided the basis to produce other pol-
icy changes - it was both a distinct means of social organisation and a
cross-cutting good that shaped the procedures and allocations of rights
through which development occurred. This community was geographi-
cally diverse, including practitioners from various donors, state actors,
and NGO members in Country. The community was avowedly mixed-
methods in its assessment of how and why the rule of law mattered and
comprised lawyers and social scientists. Community members shared a
fundamental belief in producing legal change that emphasised bottom-
up and contextual perspectives on what the law should do rather than
approaching the rule of law as a policy object to be deductively designed
and centrally implemented.

ADAs, then, were a good hook to engage with my economist colleague’s
concerns about ‘politics’. They were expressly concerned with the social
changes wrought by agricultural reform. They were a pre-existing instru-
ment that was not overly prescriptive and had not yet been implemented;
they might thus function to fix the “political’ challenges our economist col-
league had mentioned. The participatory governance mechanism might help
in setting up a process to pinpoint beneficiaries, disburse funds, and reveal
and mitigate land conflicts. At the same time, domestic ADA implementa-
tion in Country furthered and contributed to a broader global agenda that
meant we would not just reactively be dealing with the specific political prob-
lems of this project — indeed, we could make use of the comparative expe-
riences and legitimacy of the global natural resource governance people in
turning a component of a project into a globally relevant experience.

17 See, for example, Ciaran O’Faircheallaigh, Tmplementing Agreements Between Indigenous
Peoples and Resource Developers in Australia and Canada’, Aboriginal Politics and Public
Sector Management Research Paper (Centre for Australian Public Sector Management,
Griffith University, 2003).
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Greg Glass July 04, 2022

This was the most important part to me when you took this project on. I wanted to
use it to show my bosses the successes of this sort of work — that we don’t just have to
be responsive to other people’s projects. We can be pro-active, with a specific product
we’re working on.

Our institutional setting, however, was still oriented around projects
as ‘privileged particles’. It would not be easy to turn a component of the
project into something semi-autonomous and globally relevant. On my
return to headquarters, my team discussed our approach. We decided we
should begin with the problems our economist colleague was trying to
solve. Did we know what sort of land conflicts might arise and what local
elite capture of funds really looked like? Between us we had only spent
about six months in Country (in contrast to the economist, who had lived
there for many years); we would have to conduct some research. This, of
course, might be challenging in an institution whose core function was to
develop and implement projects.

Jackie Campbell August 02, 2022

Of course — we have to be credible with all the people you’ve talked about up to
now. But from my perspective, we were really trying to respond to the pressures of
the DA. We got funding for this through the economist’s project. Sure, we thought
the work would be important. But we really wanted to show that we could work
along with and influence other DA projects. Getting this sort of work done means
we don’t just tell people in comments in their project docs about how our work
could complement theres. We can point to results, based on real money someone
else gave us to help make his project better. We were thinking programmatically,
not just about projects.

We decided in the end that our fundamental aim would be to find
someone intelligent, credible, and entrepreneurial who we could install
on the ground.'® That person could build relationships within the project
team — so we would be team players within the context of the DA. They

18 This argument reflects those of scholars who see development activity as an effect of
institutional entrepreneurs, who leverage the appearance of their expertise as a politi-
cal tool: Rosalind Eyben, ‘Hiding Relations: The Irony of “Effective Aid™, The European
Journal of Development Research, 22:3 (2010), 382-97. See generally Jens Beckert, ‘Agency,
Entrepreneurs, and Institutional Change. The Role of Strategic Choice and Institutionalized
Practices in Organizations’, Organization Studies 20:5 (1999), 777-99.
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could also network with members of the DA’s country team in Country to
see if we might be able to support the DA’s work in Country more broadly
(and make its projects more sensitive to the local governance issues we
cared about). At the same time, that person could use some of the agricul-
ture project’s funds to support (and also try to steer) the implementation
process for ADAs: as it stood, the NAA was being funded by the OD to
implement ADAs. For the OD, implementation meant gettingan ADA on
the books — they simply wanted the NAA to design a model draft agree-
ment and then have a handful of agricultural investors sign versions of
it. Finally, that person could also network with other donors in Country,
like the World Bank and the Swiss government, who might be interested
in the process and who generally have a greater propensity to fund research
that would support both that person’s job and potentially a couple more
local hires.

We hired a Country local named Ted shortly afterwards — a former
long-term consultant with the British government with a PhD from an
American university, who knew the sector and was also a strong field
researcher.” He began participating in the ADA taskforce, bringing
with him the promise of some project money for ADA implementa-
tion. The taskforce was considering how to set up a multi-stakeholder
process to determine the identity of the ‘main’ community, which
included working out and engaging the broader universe of communi-
ties affected by agricultural concessions, from which the main com-
munities would be drawn. This also involved working out who the key
local powerbrokers might be on whom the success of ADA implemen-
tation might rest (e.g., how important were the local Chiefs, and in
what ways might they be engaged without risking wholesale capture of
the process?).

I then travelled to Country for a three-week trip. Ted had organised
an initial workshop in the NAA’s offices in the capital for the members of
the ADA taskforce. This included NAA officials, the OD, the NGO, and
the AC. After the workshop, I would travel ‘outland’ (the local term for the
further-flung non-urban regions) to observe the elections of community
representatives who might negotiate the terms of the ADA. I would then
spend a couple of weeks in the field with Ted doing some scoping research

1 This reflects scholarship on professionalisation, in particular the use of symbols and quali-
fications as markers of status and as a means of limiting entry to the relevant coterie of
experts: Andrew Abbott, The System of Professions: An Essay on the Division of Expert
Labor (University of Chicago Press 2014).
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around a few potential agricultural concessions to give me a basic sense
of some of the ADA-implementation challenges as well as the challenges
we might face in executing a research programme (and thus some insight
into the quality of data we might generate).

We developed the agenda for the workshop in collaboration with the
taskforce participants. The OD, NAA, AC, and NGOs wanted to focus on
global best practices on community engagement, the lessons from which
would flow through the identification of main communities to the estab-
lishment of governance boards to the implementation of projects. My
team had developed a set of briefing documents for the taskforce, circu-
lated in advance, that set out comparative practical examples from other
experiences of local development agreements (mainly from Australia and
Canada). At the same time, the documents stressed that these experiences
were not prescriptions and that the best approach would be contextual; in
particular, they raised the importance of the context of each concession
when identifying the specific beneficiary or ‘main’ communities and the
exact amount or percentage of an ADA.

At the workshop, the participants asked Ted and me, as ‘technical
experts’ on ADAs, how they might best structure ongoing community
engagement. We referred back to the briefing notes: lessons from rule of
law reform suggested that community engagement was socially contex-
tual and could take the form of consultations, public forums, dialogues,
village-by-village negotiations, and so on. However, a common set of pro-
cess norms should be put in place to ensure the meaningful participation
of marginalised and vulnerable groups. Lessons from natural resource
governance reform suggested the importance of quickly putting in place a
community engagement process to make communities feel like they had
a voice with respect to the project. The challenge would be to work out
the right balance between flexibility or responsiveness, and the urgency of
providing a determinate structure for dialogue, in the particular context
of each potential concession. The AC’s concession would be an important
testing ground.

The other participants provided their views. The main NGO repre-
sentative talked about the NGO’s wealth of experience engaging with

% This reflects scholarship that emphasizes material sites around which experts might
socially organise — a meeting or workshop; a set of documents; a research trip. These mate-
rial sites provide a stage for group formation and inter-group conflict and dynamics; in
doing so, they determine the direction of a project or activity. See, for example, Robert
Hunter Wade, ‘Making the World Development Report 2000: Attacking Poverty’, World
Development 29:8 (2001), 1435-41.
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communities and helping communities assert their rights against com-
panies and the government. They argued forcefully that they would be
best placed to run and manage community engagement as they had the
scope (they had chapters in every local district in the country) and depth
(they had built a significant community trust over the years) to ensure
that engagement would be meaningful. The representative from the OD
agreed. She asserted that the taskforce should fund the NGO to conduct
outreach to communities and help them establish representative commit-
tees so that companies could negotiate and sign ADAs with each one. The
AC said they would defer to the NAA, as they held firm to the view that it
was the NAA’s responsibility in law to manage community consultations.

Ted and I expressed some concern. From a natural resource gover-
nance perspective, did we know which communities were MCs? And
from a rule of law perspective, what would the process and threshold be to
determine the answer to that question (and could they be derived from the
context of each concession)? Both the NAA and the OD referred immedi-
ately to the law but with differing interpretations. The NAA asserted that
the ‘main community’ meant the people impacted by the concession. The
OD said that ‘main’ referred to geographic proximity to the boundaries of
the concession.

By contrast, the NGO representatives argued that we should not get too
hung up on the law. Another said that we should focus instead on the ‘par-
ticipatory method — where everybody is informed and involved’. The law
didn’t capture the key local actors anyway - the local councils, traditional
Chiefs, local landowners’ associations, smallholder farmers’ groups, and
so on. Moreover, the NGO had a long history of working with these actors
to come up with locally sustainable decision-making processes. They
pointed to discussions that had already begun around the AC’s conces-
sion area. The discussions focused on who the main community would be
for the ADA. A local Chief, whose chiefdom was closest to the concession,
had asserted that his chiefdom was the only main community. However,
his chiefdom included half - but not all - of a major town in the area. The
other half of the town belonged to another chiefdom. The NGO had con-
vened an informal stakeholder meeting between the AC, the two Chiefs,
and the head of the town council to begin discussions over how to divide
up the main community (although they had not yet developed a stan-
dard to determine ‘main’). This, they said, would continue, an example of
the ‘pragmatism that must come in [implementation] as well’. Involving
communities and local powerbrokers in the identification of ADA benefi-
ciaries would guard against local elite capture and at the same time against
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those who would ‘take the law and ride it’ by ‘pick[ing the choice of main
communities] and tak[ing] it to court’.

All the members of the taskforce agreed that the taskforce should build
on the NGO’s existing work and proceed with community engagement.
We should bracket definitional questions and not let them inhibit us; the
engagement process would lead to some sort of consensus (whether prac-
tical or legal) on the identity of the community. And the multi-stakeholder
committees should be designed in such a way that their membership and
constitution could be revised as different communities came forward to
stake a claim for inclusion and as the impacts of the concession evolved.
For the OD in particular, the most important thing to do was to get some-
thing signed and then keep revisiting the definitional questions through-
out implementation.?

The taskforce members were also not concerned by the risk of con-
flict between communities fighting to be defined as ADA beneficiaries,
nor were they altogether concerned about the cost of the community
engagement process with respect to the actual value of the ADAs. Ted
asked the taskforce members what they estimated the value of the ADAs
might be per year so that we could contextualise how much would be
expended in implementation (and how much might be left for develop-
ment projects). No one was able to answer his question, although the
NAA and NGO representatives asked if we might provide technical
input on the global best practice on the amount that concessionaires
should put into the local development fund — and whether 0.1 per cent of
revenue was too low.

I subsequently met for a drink with our main counterpart at the NAA
to discuss how to relate the ADA implementation work to our agricul-
ture project, such that the project’s funds could be used to support the
implementation of ADAs. We began with what he wanted the ADAs to
achieve. He spoke of their ‘beautiful potential’ to ensure that compa-
nies would remain committed to supporting the people it affected most,
through good and bad economic times, and through a process driven
by those people. He rejected a vision of local development in which ad

2 This reflects the views of pragmatic scholars for whom experts organise around concepts
(like rule of law reform or governance), and over time produce content for that concept
through practices and arguments that support different conceptions of it. These concep-
tions accrete or become synthesized over time into clearer concepts; experts in turn become
more organised as the schools or conceptions become clearer and more reified - see, for
example, Brian Bix, ‘Conceptual Jurisprudence and Socio-Legal Studies Symposium: Law,
Social Science, and Pragmatism’, Rutgers Law Journal, 32 (2000), 227-40.
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hoc corporate social responsibility investments by concessionaires or the
desires of captured local elites like some Chiefs dictated the benefits local
communities received. That vision, he said, was the contemporary status
quo: it was disordered and gave life to below-the-surface conflicts (e.g.,
between Chiefs and local councils). I asked him how to move from the
status quo to realising the potential of ADAs; he said that ADAs needed
to be implemented in such a way as to get the ‘buy-in’ of communities
so they would have ‘ownership’ and wouldn’t become ‘disenchanted with
the potential’ of the ADA. I asked him for more detail about his vision of
implementation; he did not provide any, instead amicably reiterating his
belief in the potential of ADAs.

A few days later, I travelled to the town that the NGO had discussed.
Each chiefdom had decided to elect community representatives to nego-
tiate the terms of the ADA as and when that process began. I attended
the elections, held in the respective Chief’s courthouse. At both, a small
group of community members was in attendance. The Chiefs provided
transportation money for the select few. Ted and I were seated at the
top of the hall next to the Chief and NAA representatives. We were both
introduced as ‘white men’ (in the local language) here to observe the elec-
tions to the local ADA committee. Voting proceeded without controversy
with almost all of the representatives being unanimously confirmed. We
returned to the capital that evening.*

3.2.2 Analysis

This account offers insights as to how the social organisation of exper-
tise structured and limited the horizons of implementation, including
bureaucracies, epistemic communities, social hierarchies, and organisa-
tional interests. Within these structures, the project should be under-
stood as a series of actions and interactions by experts with the power to
shape the form and substance of the project. As the project was decentral-
ised, participating experts were not just technical actors at the global or
national level; locals could lay claim to expertise based on their embedded,
emplaced, or tacit knowledge about what the community struggled with
and needed.

22 This briefly reflects arguments about the social organisation of local brokers as being deter-
minative of the direction of development projects and activities (i.e., rescaling the site of
inquiry to the social and political economies of local implementers of development aid):
see generally David Lewis and David Mosse (eds.), Development Brokers and Translators:
The Ethnography of Aid and Agencies (Kumarian Press, 2006).
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To begin with, the DA chose to engage with the project and had an
interest in sustaining it owing to the instrumental role it would play in
the larger, longer-term agricultural industrialisation project. Some of
the ADA’s form thus took shape as a result of both broader bureaucratic
incentives within the DA (rewarding larger projects; the importance of
cross-departmental work; the availability of larger pots of funding in non-
governance departments) and interpersonal networks within the DA.
Similarly, the OD and NAA clearly manifested their own set of bureau-
cratic incentives in pushing the ADA taskforce to prioritise the signing of
the ADA despite concerns over its contextual appropriateness.

Next, the project took shape at the nexus of the natural resource gov-
ernance and global rule of law epistemic communities. The OD and NAA
were clearly influenced more by the former than the latter; the DA team
attempted to introduce more of the sociological and contextual approach
of the latter into the project. This conflict was staged in a series of material
sites: reports, the workshop, and the identification meeting. The conflict
manifested itself through instantiating different interpretive approaches
to the meaning of the AA, in particular how to identify the MC (with
impact requiring a more nuanced, socially oriented policy analysis than
proximity as the MC identification criterion).

Similarly, the project took shape around the social markers of pro-
fessional power. The DA team (‘white men’ to their local interlocutors,
despite being African and South Asian males) were given the platform
to provide ‘best practice’ input as a result of their institutional position
and Ted’s qualifications. Indeed, in spite of their efforts to talk about
contextual lessons, they continued to be treated as global purveyors
of universal knowledge (with respect to the percentage of revenues
that should have gone into the ADA). At the same time, the DA team
sought to weave itself into the project informally by establishing infor-
mal relationships with key brokers in the process, specifically the NAA
representative.

The project also took shape through the conflicts between the back-
ground agendas or interests of the participants, whether the DA’s desire
to incorporate the multi-stakeholder groups into a different project,
the NGO’s desire for ADA implementation to build on and expand its
existing work, or the Chief’s attempts to stack the room in the selection
meeting. Finally, the project took shape through the strategies available
to participants to manage and resolve conflicts within and between their
different modes of organisation. For example, the NGO representative
used deferral (of MC identification) to manage what was simultaneously
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an interpretive conflict between the NAA and OD (impact versus proxim-
ity); and an interest-based conflict between the DA and OD (to slow down
or speed up implementation).

Ted Keita May 14, 2022

Really, it’s a lot more personal than that. I know these guys. I taught most of them at
university. Almost none of these guys are from the north. They’re usually from the
capital.

Private companies are hiring a lot of the NAA and NGO guys. They want to
show that they understand business pressures, while still talking about “community
benefits” and redistribution - the agriculture and mining companies love that.

In sum, the project was socially structured through the organisa-
tion of its expertise. At one level, the project was thus a function of the
conditions that structured those social structures, both internal (like
the bureaucratic incentives in the DA) and external (like racialised
hierarchies of development knowledge). At the same time, the project
was dynamic - as it concretised, it came to shape the social structures
that produced it. Thus, Ted and myself were ensconced as providers
of global best practices for the project even as we sought to embed the
project in its local context.

Taylor November 01, 2022

Not sure if the publisher will retain these page breaks; I assume they’ll be removed
but will leave them in, for now, to help demarcate the various sections of this
chapter.

3.3 Critical Discourse Analysis

Where studies of social organisation assume that expert knowledge is
distinctive and that the task of the scholar is to distinguish experts from
non-experts, this form of narrating a project in turn problematises the
distinctiveness of knowledge. The version of critical discourse analysis I
have in mind is most closely associated with a methodological strand of
Foucault’s work.” Tt focuses on how discourse frames or produces cer-
tain phenomena - for example, imagining sub-Saharan Africa as lacking’

23 Michel Foucault, ‘Orders of Discourse’, Social Science Information, 10:2 (1971), 7-30;
Michel Foucault, The Archaeology of Knowledge (Vintage, 2012).
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the rule of law.** Its approach is to explicate these structures of mean-
ing. It seeks to apprehend and demonstrate their contingent character and
socio-political structure and effects of knowledge - in other words, that
knowledge is not an autonomous domain with intrinsic claims to truth
but rather is constructed by discourses socially and politically imbued
with the power of truth. This has been a powerful method for those seek-
ing to understand why the historically contingent notion of the rule of law
has come to have any transnational authority whatsoever.”

In the context of a project, this genre of discourse analysis sug-
gests that a series of discourses give rise to the project and structure its
implementation and outcomes. The meaning of the project is produced
and limited by these discourses; it unfolds over time as the discourses
interact in the project. The work of discourse analysis is to recover these
discourses and analyse these interactions and their effects. In this view,
expert ignorance functions as a means of arranging these discourses for
political effect.

3.3.1 Context

The stakes of agriculture governance in Country are high: Country is one of
sub-Sahara’s larger palm oil and cocoa producers. Country is also ripe for
arapid expansion and industrialisation of cash crop agriculture, given that
agriculture has constituted over 50 per cent of national GDP over the last
decade, but cash crops constituted less than a quarter of agricultural out-
put over the same period. The government has promoted an agriculture-
driven growth programme since the end of the civil conflict, liberalising
foreign investment laws and seeking foreign investors in the sector. The
AC purchased alarge concession, which the government hopes will be suc-
cessful enough to function as proof of concept for other multinationals.
As a result, social expectations for near-term agricultural job creation are
high, even as around half the population still lives in poverty and lacks the
skills necessary for many of those putative jobs.

2% I distinguish this form of critical discourse analysis from other forms, which might imag-
ine discourse analysis as organising and mapping utterances (e.g., by sorting them seman-
tically) or as explicating the social relationships and interactions that give them meaning:
Malcolm Coulthard, An Introduction to Discourse Analysis (Routledge, 2014), p. ix. See,
for example, Franco Moretti and Dominique Pestre, ‘Bankspeak’, New Left Review, 11:92
(2015), 75-99.

» Jothie Rajah, “Rule of Law” as Transnational Legal Order’ in Terence Halliday and
Gregory Shafter (eds.), Transnational Legal Orders (Cambridge University Press, 2015).
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At the same time, social and communal tensions are high in a con-
text marked by memories of sporadic civil conflict, especially the long-
lasting northern conflict. The northern conflict, in particular, was
rooted in a set of socio-economic local struggles over the control of land,
agriculture, and agricultural labour. These struggles began and ended
in the particular institution of the traditional Chief or ruler. The Chiefs’
authority was reified and constitutionalised in the mid-nineteenth cen-
tury during British indirect rule as a counterweight to an increasingly
assertive domestic urban mercantile elite. At this time, Chiefs claimed -
and the British formalised - authority over their Chiefdoms on the
basis of their ‘guardianship” of Chiefdom land (including land actually
owned by others). While there were ethno-regional variations, Chiefs
could in effect regulate or even veto investment or other activities that
touched their land - whether agriculture, natural resource extraction,
or construction - through their position as tribunals of first instance
for land disputes,? their ability to bureaucratically obstruct investment
by refusing to provide their assent where required, and their capacity to
rabble-rouse.

Furthermore, the political authority of the Chiefs was not simply a cul-
tural phenomenon but a socio-economic one as well. Prior to the British
abolition of slavery in Country, Chiefs relied on slave labour to tend their
land-holdings. Following abolition, they leveraged their power of assent
to marriages of women within the Chiefdom to indenture young men
to years of free labour in exchange for the ability to marry. This latter
tradition in particular, and the concomitant frustration of young men’s
ability to achieve their ideals of masculinity, led to a broad-based revolt
in the north against Chiefs and their political patrons in Country’s ruling
party headquarters, a revolt that eventually took on an ethno-regionalist
(and sometimes separatist) bent, as well as a natural resource rentier
dimension (with illegal mining and logging funding warring groups).
After quashing the revolt (and widespread atrocities and retribution on
both sides), a fragile Chiefly authority has returned. Chiefs have man-
aged to promote themselves to the government and international donors
as sources of solutions to a problem that they helped cause: as locally
legitimate authorities, ripe to be trusted with a post-conflict agenda of

%6 Chiefs in Country continue to apply ethnically inflected customary law in a form of legal
pluralism that is weak with respect to criminal law and security matters (especially in the
north, where the state’s military retains a strong presence and state security officers have
little tolerance for violent crime) and strong with respect to land matters.
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administrative decentralisation (sponsored by donors as a means of
producing accountable governance to disaffected northern citizens). As
putative local administrators and continuing ‘guardians’ of the land, they
hold a great deal of power when it comes to distributing benefits from
agricultural investments.

Greg Glass July 08, 2022

I found this introduction so much more convincing than the previous section.
Your story about donors and experts described the process of what we do, but
you can’t understand why things happen in a project without knowing the local
context well.

The government, while supporting Chiefly authority insofar as it
helps stimulate aid revenues into Country as donors fund decentralisa-
tion programmes, remains wary of their local power. Country’s political
economy is dominated by major ethno-regionalist political parties, with
the largest forming rotating alliances with one or two of the smaller ones
to dominate the political scene, having held power for most of the post-
independence era. Resources and power travel through party networks.
The relationships between local party bigwigs and Chiefs are important
and fragile nodes in those networks, especially given a Chief’s capacity
to rabble-rouse. Large-scale inward investment focused on local land
thus places pressure on those nodes, simultaneously making them more
important relative to other bits of the party system and more volatile as
the stakes of the party—Chief relationship increase. The only exception to
this pattern is in the post-conflict north, where the ruling regime’s central
apparatus informally bargains directly with Chiefs to ensure investment
and maintain physical control.

This political legacy and contemporary political economy give rise to
three discursive frames of natural resource governance in Country:

(1) government and donor-driven development discourses of growth on
the basis of industrialised private agriculture;

(2) donor-driven post-conflict political economy or state-building dis-
courses based on administrative decentralisation, which are intended
to reduce conflict risk; and

(3) a prevalent property-based local administrative or governance dis-
course, in which traditional Chieftaincy plays a central role in man-
aging the pressures and resources that come with inward investment
and intensive land use.
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The confluence of these three discourses is not uncommon in natural
resource-rich environments, from Papua New Guinea to Sierra Leone.”
They underpin arguments in favour of local development agreements for
land, agricultural, and natural resource extraction. The discourses share
an orientation towards the concession, rather than the state, as the object
of policy. As a result, the success or failure of policy in this mode is con-
tingent on the company-community(-state), rather than company-state,
relations. This means that policy must be contextualised to the specific
social and political dynamics of the community and concession area.

I argue that, although the text of ADAs and related documents in
Country on their face require context specificity and responsiveness
to local needs, they actually attempt to discipline the politics of natural
resource governance. ADAs, like other natural resource local develop-
ment agreements, provide a framework for company-community rela-
tions and offer some promise of immediate resource redistribution from
the company to the community. The framework is not completely recon-
figurable; it is limited by its form. Furthermore, the redistribution of
resources enabled by the framework has embedded in it a view of what
constitutes matters of public and private concern. Specifically, communi-
ties around concessions must articulate their own preferences privately;
companies’ social obligations are to be met through private negotiation,
and the state’s governance, conflict, and development roles are supervi-
sory at best. In doing so, ADAs facilitate inward investment, produce a
pliant participatory public, and support a legal imaginary of the state as a
regulator of the private sphere.

3.3.2 Ambiguity in the Law

The legislative and regulatory framework for ADAs in Country is
extremely ambiguous.?® Indeed, according to officials at the OD, DA, and
other donors who funded the drafting, and officials at Country’s agri-
culture ministry, this is supposed to be one of its strengths: an ADA is
supposed to be adapted to the specific needs of the particular company-
community relationship around the concession. Part XV of the Act sets

cc

27 See, for example, Deval Desai, ““A Qui ’homme Sauvage?” The Text, Context and Subtext
of Agreements between Mining Corporations and Indigenous Communities’ in Amanda
Perry-Kessaris (ed.), Socio-Legal Approaches to International Economic Law: Text, Context,
Subtext (Routledge, 2013), pp. 153-66.

% The law and its broader legal frameworks discussed here are based on legislation and regu-
lation across several sub-Saharan countries.
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out the main legislative provisions giving rise to and regulating ADAs;
pursuant to other provisions in the Act, the NAA has the responsibility to
implement ADAs. A set of regulations required by the Act were adopted
a short while later (the Agricultural Administration Regulations, or ‘AA
Regs’); scattered throughout the regulations are some further provisions
about ADAs. Both the AA and AA Regs were funded by donors and
drafted by international consultants.

The AA and AA Regs provide some guidance as to the form and process
of ADAs but little as to their purpose and substance. The holder of a large-
scale agricultural concession (defined in the Act as larger than 200 hectares)
is required to have and implement an ADA. Per the AA Part XV (i), ADAs
should ‘promote development, enhance the welfare and the quality of life of
inhabitants, and recognise and respect the rights, customs, and traditions of
local communities’. Part XV gives no further guidance as to the purpose
of this provision. The AA and AA Regs are similarly unclear with respect to
the amount and use of ADA funds. The AA provides that atleast 0.1 per cent
of gross revenue should be spent on each ADA per annum (Part XV(v)), a
figure which several potential concessionaires in Country themselves have
suggested is too low to both avoid conflict and foster local development. It
also provides that the ADA funds should be governed and spent through
a local multi-stakeholder process (giving the example of a ‘board’: AA Part
XV(v)). The Act and Regs are silent on whether other funding streams
between companies and communities (e.g., private trusts or charitable foun-
dations) should be included in the ADAs. These would be a means of increas-
ing development funds but through channels with different standards and
mechanisms of governance to ADAs. Finally, Part XV (iii-iv) of the AA list
things that may be included and must not be included, respectively (e.g.,
apprenticeships for community members may be included; the purchase of
passenger cars must not), but the guidance is extremely limited.

Crucial to both process and substance, the terms of the ADA are to be
directly negotiated between the concessionaire and the ‘main community’
(‘MC’; AA Part XV (ii)). Most of the ambiguities in the law and regulations
are meant to be resolved through this negotiation and spelled out in the
final document. There is thus much at stake with respect to who is in and
out of the MC. The AA Part XV(ii) provides the following definition:

the community of persons established through mutual agreement between
the holder of the large scale agricultural licence and the local government,
but if there is no community of persons residing within twenty kilometres
of any defined boundary of the large-scale licence area, the main commu-
nity shall be the local government.
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At the same time, AA Part XV(i) provides that the ADA ‘shall assist in
the development of communities affected by [the concessionaire’s] opera-
tions’ (emphasis added).

Clearly, the concessionaire and local government have the initial
authority to determine who is eligible to be part of the MC. Moreover,
in requiring that the local government be one of the two initial parties,
the legislation suggests that ADAs should be designed on the basis of
local context rather than a central mandate. At the same time, the Act
leaves open significant questions. Specifically, to what extent should MC
determination be a matter of pure discretion and agreement on the part
of the concessionaire and local government, and to what extent should
that discretion be fettered by principles and processes? As for those prin-
ciples, is ‘affected[ness]” the most relevant criterion to determine MC
membership, or (given the reference to ‘twenty kilometres’ in the Act)
proximity to the concession (whereby proximity may exclude those who
are far away but affected by infrastructure, transport, and processing
activities)? And what is the nature of a ‘community of persons’ as a single
unit — might it be administrative, such as a village, town, Chiefdom, some
other kinship grouping, and so on, or might it be a generic descriptor
of a collectivity? As for processes, should other participants be included
in the determination process (e.g., the NAA or traditional Chief as the
arbiter of the fairness of the process)?

The Act and Regs thus present a challenge to implementers of ADAs.
They must work out the scope, content, and purpose of each ADA accord-
ing to the concession’s local context; however, they are provided with no
clear means of determining exactly who and what are ‘local’. These are
no mere lacunae in the law, to be filled either through policy pragmatism
or principles of statutory construction. They are products of deliberate
vagueness in drafting (along with poor drafting) designed to produce
ADAs that can be context-responsive. In doing so, these lacunae produce a
first-order set of policy questions that must be answered clearly before
the legislation can be implemented. To take a simple example, if an MC
is a specific administrative unit, like a village, we may see hundreds of
potential MCs for one concession. Even if we assume that many MCs can
be a signatory to one ADA (to avoid a scenario in which a company has
to sign hundreds of ADAs, each worth 0.1 per cent of revenue), must each
MC be represented on the ADA’s governance board? Moreover, the fash-
ion in which such questions are answered will shape the implementation
of the Act. For example, if the initial determination of the MC is taken
to be contingent and open to challenge or revision, the ADA itself may
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be understood more as a policy framework than as a private contractual
arrangement between two predefined parties.

Jackie Campbell August 02, 2022

I'm not sure how helpful any of this legal stuff is. Imagine if there wasn’t a provision
in the Act, and our colleague had still come to us asking us to set up multi-stakeholder
groups? Couldn’t we have just worked out how to design them based on the specific
political context at each concession?

The Act’s ambiguity is a product of ideas about Country’s decentrali-
sation and industrialisation, ideas which emerge from Country’s current
policy environment and which are part of the global natural resource gov-
ernance toolkit. As I argue in the next section, interpretive limits on this
ambiguity can be derived from the same sources in a way that reproduces
those ideas in the name of local contextualisation.

3.3.3 Discourses of Conflict, Development, and Governance in ADAs

ADAs are stablemates of several types of natural resource company-
community agreements. Deriving from experiences in the Global North,
particularly Australia and Canada, these agreements are new governance-
inflected instruments through which global policymakers seek to frame
the company-community relationship (through redistribution and the
discipline of deliberation)® to minimise conflict, improve governance,
and promote local development around the concession.

As aresult, ADAs are embedded in a set of discourses about their pur-
pose and implementation, covering conflict, development, and gover-
nance. These discourses suggest some assumed content to ADAs along
with the limits of how they might be implemented. These discourses
clearly overlap but draw on different ends and discursive resources. I treat
them separately here.

3.3.3.1 Conflict

The risk of company-community conflict emerges from a growing body
of scholarly and grey literature at the nexus of global thought on devel-
opment, business studies, and natural resource governance. Scholars have

* World Bank, ‘Mining Community Development Agreements: Source Book’; Kendra
E. Dupuy, ‘Community Development Requirements in Mining Laws’, The Extractive
Industries and Society, 1:2 (2014), 200-15.
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used case studies, deductive logic, and now accounting techniques to frame
these conflicts in terms of private business risk. They argue that local dis-
putes can generate large losses for natural resource concessionaires. For
example, Davis and Franks focus on mining as a specific example of the
‘costs of company-community conflict’ in the natural resources sector.
They write on behalf of the Harvard Kennedy School Corporate Social
Responsibility Initiative, Shift (an NGO focusing on the implementation
of the UN’s business and human rights agenda), and the Center for Social
Responsibility in Mining - all organisations concerned with ‘enhance[ing]
the public contributions of private enterprise’.® They find that

[1Jost productivity in the form of temporary delays in operations was the
most frequent cost cited by all interviewees. A major, world-class mining
project with capital expenditure of between US$3-5 billion will suffer costs
of roughly US$20 million per week of delayed production in Net Present
Valuel[...] terms, largely due to lost sales. This figure was confirmed by
multiple interviewees and supported by an analysis of project financial
data writing a policy report for corporate social responsibility.!

This is to say nothing of the broader costs — in terms of lives lost and devel-
opment stymied — when local discontent develops into violent conflict, as
seen in Papua New Guinea and elsewhere.*?

ADAs, then, can provide a framework for company-community dia-
logue such that the risk of conflict is diminished. Yet they must thus be
implemented in a fashion that enables investment to proceed while reducing
local political tensions. Take the identification of MCs. In Nigeria’s natural
resources sector, ‘a long history of experience in [the] oil and gas sector has
shown that the drawing of arbitrary lines between communities — and across
clan or ethnic boundaries - can create conflict between qualified (i.e., benefi-
ciary) and nonqualified communities, even where relations have previously
been peaceful’.* In the very different environment of Georgia,

[T]he Baku-Tblisi-Ceyhan]...] pipeline project had similar problems
when it defined beneficiary communities as those within 2 km of the

3% Rachel Davis and Daniel Franks, ‘Costs of Company-Community Conflict in the

Extractive Sector’, Corporate Social Responsibility Initiative Report (Harvard Kennedy
School, 2014), p. 4.

Davis and Franks, ‘Costs of Company-Community Conflict in the Extractive Sector’, p. 19.
Colin Filer, “The Bougainville Rebellion, the Mining Industry and the Process of Social
Disintegration in Papua New Guinea’, Canberra Anthropology, 13:1 (1990), 1-39; Anthony
J. Regan, ‘Causes and Course of the Bougainville Conflict’, The Journal of Pacific History,
33:3(1998), 269-85.

World Bank, ‘Mining Community Development Agreements’, p. 19.
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pipeline; this buffer was later modified to include communities farther
away if they were part of the same clan as a village within 2 km, in a deliber-
ate attempt to ensure that groups of villages remained cohesive and peace-
ful, and to avoid conflicts related to project benefits.>*

The foregoing quotes come from a World Bank report on the design and
implementation of natural resource community development agree-
ments. Thus, even the Bank agrees that natural resource investment, by
its nature, entails ‘the drawing of arbitrary lines between communities’
and the production of conflict - from the division of shared land owing
to concession boundaries, to the differential distribution of rent and envi-
ronmental harm, to land pressures on locals as a result of inward labour
migration. As Collier, Hoeftler, Humphreys and other political scientists
have argued, there is a deep connection between resource rents and the
emergence and continuation of conflict.”® This argument is intertwined
with arguments in favour of company-community dialogue; such dia-
logue is, for example, a key principle of Collier’s Natural Resource Charter,
a set of principles and model policy packages aimed at promoting such
local dialogue, supporting good local governance of natural resources,
and thus - in his view - reducing resource conflict risk.*®

In conflating the communal tensions intrinsic to natural resource extrac-
tion with the communal tensions that might emerge from the identifica-
tion of beneficiary communities in a community development agreement,
the Bank attempts to make community development agreements a forum
or platform through which latent conflicts between investors and com-
munities might be channelled. The Bank then goes on to suggest that the
process of identifying MCs (and by extension implementing agreements)
should function flexibly and pragmatically - like a regulatory framework
rather than a contract - so as not to interfere with project benefits.

Yet there is at best a fine distinction between reducing political tensions
and depoliticising community grievances by proceduralising them. For
example, is it possible for an ADA to grapple with conflicts rooted in com-
munities’ desire to contest the concession’s right to exist? The pedigree of

** World Bank, ‘Mining Community Development Agreements’, p. 19.

3 Paul Collier and Anke Hoeffler, ‘Resource Rents, Governance, and Conflict’, Journal of
Conflict Resolution, 49:4 (2005), 625-33; Ian Bannon and Paul Collier, Natural Resources
and Violent Conflict: Options and Actions (World Bank Publications, 2003); Macartan
Humphreys, ‘Natural Resources, Conflict, and Conflict Resolution: Uncovering the
Mechanisms’, Journal of Conflict Resolution, 49:4 (2005), 508-37.

36 “Natural Resource Charter’, Natural Resource Governance Institute, accessed 19 October
2017, https://resourcegovernance.org/approach/natural-resource-charter.
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ADA s suggests that, insofar as they are to be implemented with conflict
mitigation in mind, they may well be a depoliticised instrument favour-
ing the furtherance of private interests rather than a contextualised public
platform for the resolution of community grievances.

3.3.3.2 Governance

At the same time, agreements are also justified as giving communities a
greater say in their own governance. In this view, agreements shift local
social investment from top-down ‘corporate social responsibility’ to
locally driven arrangements that reflect the existing organisational forms
of community social and power. Take the following example (from the
mining sector):

What CDAs [Community Development Agreements] look like and what
they involve in practice can vary greatly, and one model is not necessarily
better than [an]other. The design of a CDA needs to be context-specific,
which also implies that they can vary in complexity. If there are, for
instance, existing local institutions and structures that the CDA can build
on, the CDA itself may just have to provide additional elements that are
necessary to share mining benefits. In other contexts, the CDA may have
to build such structures from scratch, making it a more complex under-
taking. Complexity also depends on the vision of a CDA and the funding
available to it.”

As this quote from development donors suggests, the local development
agreement is in part justified as a mechanism to build some form of a pub-
lic platform for dialogue and resource distribution; the form of the plat-
form will be contingent on the specific social and institutional context of
the relevant communities.

Yet behind this openness to context lie some clear ideas about form as
well as the sort of issues the platform can regulate. That is to say, as context-
specific as policymakers might articulate local development agreements to
be, policymakers have a clear idea about which ‘public’ these agreements
serve and just how ‘public’ the agreements are. In doing so, policymakers
produce an image of the state as a light-touch regulator of the area around
the concession, with limited powers to directly distribute its rents.

The legal forms of an agreement provide a clear indication of their
formal limits. Local development agreements emerge out of a private

37 Multi-Donor Note on ‘Community Development Agreements: Setting a Framework for
Engagement and Benefit Sharing between Mining Companies and Local Communities’,
p- 6, on file with author.
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law tradition of negotiated settlements between local communities and
resource companies. As Solomon points out in a study anchored in
Australian experiences with natural resource concessions: ‘One key shift
is the expectation that companies will form direct relationships with com-
munities, where previously this relationship was mediated by govern-
ment’.* Tt would be incorrect to categorise mining agreements as private
law agreements simply because they are formed by negotiation between
private parties. Various jurisdictions operate within legal frameworks
that combine elements of public and private law in different proportions.
Some retain distinct public law regulations, operations and enforcement.
Others are simple contractual agreements, while still others take the form
of memoranda of understanding. The state is a party to company-com-
munity resource negotiations in the Philippines and must sign off on
aspects of them in South Africa. Australia either requires or provides
for privately negotiated agreements under public law (depending on the
territory or state). However, across all jurisdictions, they have clear pri-
vate law characteristics, even in the context of remedies for breach. For
example, Australian statute provides for an arbitration body to deal with
breaches of mining agreements. And most local development agreements
have choice of law clauses as agreed between the parties.*

In Country, even though ADAs are mandated by legislation and
regulation, the model or ‘framework’ ADA is silent on the law that gov-
erns it (meaning that a choice of law clause can be inserted in the future).
Furthermore, the terms of ADAs are a product of direct negotiation between
companies and MCs, both of whom become parties to an agreement they
have bargained for and execute.

Ted Keita May 15, 2022

Look, Country is neopatrimonial. Everything goes through the political parties at
the local level and the state guys at the national level. The formal laws just don’t mat-
ter that much. You have to put them in the context of politics. The government will
use the agreements as an excuse not to do things when it wants and will tell its client
Chiefs to ignore them when it wants. The identity of the MCs doesn’t really matter —
it’s the identity of the local party guy and his relationship with the Chief.

38 Roy Lovel, Fiona Solomon, and Helen Cheney, ‘People, Power, Participation: A Study of
Mining - Community Relationships’, Mining, Minerals and Sustainable Development
Project (2002), 2.

¥ Desai, ““A Qui ’homme Sauvage?””.
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While it may be possible to change the identity of the MC, it becomes a
single bargaining unit through the signing of the ADA, whatever its intra-
communal politics of representation. This is in spite of the fact that:

The relationships between [resource] companies and communities are
complex. They are enacted in diverse ways, are experienced differently
both within and across communities and companies ... there are ‘a multi-
tude of relationships with varying types, intensity, direction, duration and
degree between individuals ... [and] in the sense that individuals in the
company and the community ... have different perspectives on what ‘the
relationship’ should be and what it actually is.*’

Thus, in Ghana, Newmont Mining established a CDA following a three-
year community capacity-building and negotiation process. By contrast,
in the Liberian forestry sector and Papua New Guinean gas sector, a tem-
plate local development agreement was typically just presented to the
Chief of rural communities for signature.*'

The MC emerges in ADAs as a single unit, eliding its internal political
contests. This is a unit capable of being an agent of, and subject to, public
regulation pursuant to the AA and AA Regs. In other words, intra-
communal collective action problems are not an object of state regulation —
unless, of course, they threaten to spill over into conflict. By implication,
the state — and the NAA in particular - is not expected to drill down into
intra-communal tensions, such as those between a Chief and local farmers.
Rather, the state will regulate the channels of communication and resource
distribution between the community representative(s) and the company.

3.3.3.3 Development

As their name suggests, ADAs are an instrument for the local develop-
ment of communities around a concession. Different types of community
development agreements (from the same family of natural resource gov-
ernance instruments) have proliferated since the mid-1980s; for example,
a total of thirty-two countries have adopted provisions in mining codes
with the express aim of setting up agreements to support community
development.*? The various legal provisions and instruments share the

40 1ovel, Solomon, and Cheney, ‘People, Power, Participation’, p. 8.

1 Liz Alden Wily, ‘So Who Owns the Forest: An Investigation into Forest Ownership and
Customary Land Rights in Liberia’ (FERN, 2007); Norimitsu Onishi, ‘Papua New Guinea
Is Little Prepared for Gas Wealth’, The New York Times (25 October 2010), www.nytimes
.com/2010/10/26/world/asia/26papua.html, accessed 24 August 2020.

2 Dupuy, ‘Community Development Requirements in Mining Laws’, p. 201.
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same idea: the communities that bear the brunt of the economic, social,
cultural and environmental changes wrought by a concession should
receive a share of the benefits over and above that accruing to the general
population. For example, in Afghanistan, natural resource laws require
companies to enter into CDAs for the socio-economic development of
‘affected communities’, which can mean

[A]ppropriate sustainable development and social protection programs

and structures, taking into account international best practice ... [as
well as] economic development, employment and job creation in local
communities.*’

In Peru, a series of laws from 1992 to 2011 has established that mining-
affected communities must directly receive a percentage of royalties
due to the local government for use in community development
initiatives.**

However, as with the legislation in Country, the laws in other coun-
tries are unclear about what exactly constitutes a benefit (is it revenue,
assets, infrastructure, or employment?) and what purpose a benefit has
(is development a measure of economic well-being, ‘welfare’, social
cohesion, or something else?). The approach taken by international and
national policymakers in Country is to draw on the discourses and strate-
gies of community-driven development to place decision-making power
for those two questions in the hands of the community itself. In this view,
the community’s immediate experience with the harms of the concession
makes it best placed to decide what to do with a share of its revenues.
The AA Regs thus suggest that communities produce their own project
proposals. In this way, communities will articulate their own vision of
development. As Cooke and Kothari point out in their critique of partici-
pation in development, this has two dimensions: a moral valorisation of
local knowledge (and modes of knowing) coupled with a governmental
turn that transforms local communities into reified sites of development
decision-making and planning.*

Yet neither global nor Country policymakers theorise the local political
economy with respect to ADAs. For them, the local economy is neither a
market nor a set of economic inputs and outputs. Indeed, local develop-
ment agreements do not directly tackle the economic ills associated with

** Dupuy, ‘Community Development Requirements in Mining Laws’, p. 213.
4 Dupuy, ‘Community Development Requirements in Mining Laws’, p. 213.
5 Bill Cooke and Uma Kothari, Participation: The New Tyranny? (Zed Books, 2001), pp. 1-35.
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resource dependency, such as Dutch disease, fiscal imbalances, economic
volatility or labour concentration. Nor are agreements linked to national or

Taylor November 01, 2022

Do any of these terms need to be explained at all?

local development plans, as the World Bank has pointed out.*® In Country,
there are no legal or policy provisions to link ADAs to development activi-
ties in neighbouring communities, making the potential struggles over MC
identification all the more intense. This is also no clarity on the potential
value of ADAs; the government has not released any projects regarding
the potential revenue from concessions. The ADAs cannot be about the
use of a percentage of revenue for local economic development. Rather,
the development benefits that accrue from agreements are expressed by
global policymakers in terms of local conflict avoidance, participatory local
governance, and reduced local regulatory and transaction costs.*’

In eschewing links between agreements and development plans, poli-
cymakers produce the local economy as a site for the social organisation
of collective action; moreover, as agreements do not provide for links
between the development projects proposed by MCs and their impacts on
non-MGs, this collective action is only relevant to the space of and actors
within the concession area. Thus, while communities may be able to pro-
pose development projects, the underlying notion of ‘development’ in local
development agreements is a shorthand for the local distribution of power
and resources, whether in terms of avoiding conflict (and thus buying off
potential combatants) or producing locally functional institutions that can
interface with the company (and thus buying off potential spoilers).

3.3.4 Analysis: Re-Contextualising the
Contextualisation of ADAs in Country

On their face, the AA and AA Regs leave much of the form and content
of ADAs to implementation, from the identity of MCs, to the nature
and multi-stakeholder composition of its governance board, to the con-
tent of the very idea of development that ADAs will enable. However,
in exploring and connecting the discourses of conflict prevention, local

6 World Bank, ‘Mining Community Development Agreements’, p. 56.
¥ Considine, ‘Partnerships and Collaborative Advantage’, p. 13.
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governance, and local development that frame ADAs, I have argued that
ADAs contain clear ideas about the form and content of implementation:

o ADAs, while creatures of legislation and regulation, draw on private
legal forms. These forms presume that the parties have private pref-
erences and bargain over them to produce an agreement. The set of
preferences with which the ADA is concerned is not a vision of develop-
ment but rather a vision of company-community communication and
resource distribution that avoids violent conflict and spoilers.

o With respect to ADAs, intra-communal power dynamics, especially the
relationship between the Chief and communities, are a private matter,
neither subject to public regulation nor a matter of public concern.

o Preferences and intra-communal contests can become a matter of pub-
lic concern if they escalate to the level of conflict. However, the AA
and AA Regs recognise the process of MC identification as a key site of
conflict - meaning that contests over the decision to sell a concession,
policy preferences, or representation have to be translated into contests
over MC eligibility.

o The process of determining the MC is also the moment where the
state’s regulatory role is most clear; the law provides that the local
government negotiates with the company to identify the MC. As a
result, this specific issue can be treated as an ongoing policy con-
cern, subject to renegotiation or reinterpretation. Other matters,
such as the adequacy of community representation, are the object of
unclear but light-touch state supervision, as communities are sup-
posed to use the deliberative platform of the ADA to regulate their
own collective action.

Placing these ideas in Country’s specific context immediately raises the
following concerns, emerging out of the political economy of land and
Chieftaincy:

« As the history of Country demonstrates, local power structures are
attuned to quashing incipient resistance to them. An emphasis on
conflict avoidance, while well-meaning, may result in legitimate con-
tests and conflicts — such as strikes and blockades - being suppressed
by local leaders who claim the right to represent the community in the
ADA. In other words, the participatory and collective action dimen-
sions of the ADA may be a means of producing a pliant or quiescent
public whose Chiefs will not allow them to interrupt agricultural
operations.
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o The executive state is produced not as a development planner but as a
light-touch regulator of a limited set of engagements between company
and community as well as a provider of violence to enforce bargains and
suppress violence by others. In doing so, the state is supposed to ensure the
continuity of business operations and facilitate inward investment while
leaving economic and social matters to bilateral negotiation between
company and community - or more properly, company and Chief.

o Chiefs hold a quasi-public role as protectors of the land. In contain-
ing no provision for the participation of Chiefs in the ADA process but
rather leaving that to implementation, policymakers have left open the
possibility that Chiefs will instrumentalise how the ADA has drawn the
public/private divide. For example, Chiefs may exercise their public
power in the ADA’s private space to influence the community’s choice
of a representative to the ADA governing board.

« In leaving the question of Chiefly participation ADA implementa-
tion, the ADA process takes no clear position on the politics of Chiefly
involvement in the causes of Country’s civil conflict and their proper
position in the post-conflict political settlement. Instead, it keeps that
question open and defers its resolution.

ADAs, then, have particular politics. They are identity politics in the
sense that they do not interrogate intra-community political dynamics,
seeing them instead as a function of local collective action based on coop-
eration and not coercion. They are power political in the sense that they
produce the company-community relationship in deliberative terms
rather than as a power struggle (and thus power disparities as a matter
of unequal speech). Finally, they are politically instrumental in the sense
that they enable the bracketing of certain types of communities’ political
claims in the name of conflict avoidance and good governance. They thus
frame the state’s role as a light-touch regulator of deliberative interaction
rather than as an articulator or enforcer of political claims. These politics
serve to discipline the identities of both the state and the community in
favour of continuing business activity, thereby serving the interests of
capital and the Chiefs (as key translators of financial capital into local
political contexts).

3.4 Ethnography of Practices

Studies of practices explore the very practical work of continually pro-
ducing and asserting knowledge from context to context. While ‘practice’
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itselfis a highly malleable and polysemic term, in general, these studies are
concerned with the pragmatic and material aspects of producing knowl-
edge, focusing on what people do and say, the ways they make those activ-
ities look like knowledge and the things they use to circulate those forms
of knowledge (e.g., documents). This might take an ‘outside’ perspective,
concentrating on the observed patterns and regularities of practices that
enable their repetition, and/or an ‘inside’ perspective, recounting how
they become meaningful through their enactment or performance - or
how they become imbued with ‘temporality and processuality, as well as
the emergent and negotiated order of the action being done’.*®

By focusing on things done, these studies are agentic. Unlike discourse

analysis, they

treat technological complexes not as metaphors for a ‘dominant discourse’
characteristic of an historical episteme. Instead, they investigate the variet-
ies of contemporaneous complexes of technology and human actions ...
The massive congruencies among diverse representational modalities,
architectures, and regimes that Foucault discusses are simply not validated
by ethnomethodology’s investigations of the local-historical production of
practical actions.*’

And unlike the studies of social organisation — in which knowledge
remains something of a black box and the actors have causal influence - it
is the doings themselves that have causal influence.

Methodologically ethnographic and descriptive, examples include
studies inspired by Bourdieusian field theory (in which the rule of law
might be the effect of practical struggles for power between participants in
certain fields),”® Foucauldian studies of practices of governmentality (in
which the rule of law might be an effect of a set of expert practices aimed
at producing a specific type of state and governance),” and studies of
arrangements such as socio-technical networks or assemblages (in which
the rule of law might be an effect of a concerted effort of highly dispersed
agents to build a thing called the rule of law in a highly specific context).”

»>

8 Silvia Gherardi, ‘Introduction: The Critical Power of the “Practice Lens™, Management
Learning 40:2 (2009), 117.

* Lynch (n 111) 131.

% Yves Dezalay and Bryant Garth, The Internationalization of Palace Wars: Lawyers,
Economists, and the Contest to Transform Latin American States (University of Chicago
Press, 2002).

5l Kara Brisson-Boivin and Daniel O’Connor, “The Rule of Law, Security-Development and
Penal Aid: The Case of Detention in Haiti’, Punishment & Society, 15:5 (2013), 515-33.

52 Bruno Latour, The Making of Law: An Ethnography of the Conseil D’Etat (Polity 2010).
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To describe the project in this way, I focus on the last of these types of
study to draw the sharpest distinction between this genre and the other
two canvassed earlier. I draw in particular on the styles of the work of
Latour, Mol, and Law, to understand the project as a series of practices
that agents that cohere into an artefact that we might call the ‘project’
through the work of various human and non-human agents. It thus looks
at how something called the ‘rule of law’ is made meaningful in a context
(and the concomitant contingency of that meaning).

3.4.1 Boarding

This is an account of a trip. More precisely, it is an account of several trips,
each nested within, and reaching out far beyond, the others. The purpose
of writing about the trip is not a solipsistic exercise in autoethnography,
nor is it an extended paean to travel writing. Rather, I seek to analyse a
specific quality about the trip that, I will argue, makes it both a valuable
metaphor and a synecdoche for a particular type of development work.>
That quality is fluidity or movement - that is, how the ‘trip’ becomes short-
hand for the fragmentation and reorganisation of space and time endemic
to development work, and in doing so, the identities of the trip-taker and
those she encounters.

The particular type of development work I am concerned with is a set
of contextually minded governance or institutional reform projects, the
ones that are concerned with claiming and producing their own contex-
tual embeddedness even as they seek to reorganise power in a polity. The
trip is a vehicle for describing - as well as a means for doing - those proj-
ects that are concerned about the conditions and limits of their own ability
to travel from place to place.

A trip is, trivially, travel. How does a trip cohere and distinguish itself
from everyday movement? I focus in this chapter on the materiel - objects,
artefacts, techniques - of the trip that give its fluidity shape, direct and
channel it, and create eddies or spatio-temporal moments of experience.
Given the trip’s central role in doing development work, this materiel is a
key component of making development projects cohere as well as a meta-
phor for how an agreement over a specific level of contextuality is reached
or stabilised such that a project activity can occur. In contrast to others’
accounts of projects as particles (bounded by and invested with money,

3 1draw inspiration here from Marianne de Laet and Annemarie Mol, “The Zimbabwe Bush
Pump: Mechanics of a Fluid Technology’, Social Studies of Science, 30:2 (2000), 225-63.
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work, and time), through my dual use of the ‘trip’ I show how ‘projects’
are enacted as cognisably project-like while still remaining multiple, mis-
shapen, and overflowing.>* The project is, in that sense, trippy — an accu-
mulation of movements, anchored in materiel, that produce moments
of space-time, a hazy totality emerging from disjointed and uncanny
experience.

Given that the question of contextualisation is central to the project
I am describing, my account of the project rests on how the actors and
objects that constitute the project contextualise themselves and each
other. My account of the trip is not immune to this dynamic: the form of
narration is a strategy of implementation, of an attempt to place an order
on a trip while keeping a sense of its fluidity.

3.4.2 On-Board™

A small, upholstered screen intrudes into my peripheral vision, then the
hard membrane of a laptop screen flattens my fingers and a keyboard
presses into my stomach. I lift my knees to the folded tray table and
attempt to keep typing. I give up and save the document. I place the
laptop in the seatback pocket and clamber out of liveried claustrophobia
into the relative freedom of the aisle. The cabin offers up a chiaroscuro
landscape. Scattered flecks illuminate white and black chins; next to me,
those lights resolve into screens full of memoranda, research reports
and briefing notes. They shed enough light to make out the contours
of the scenes to either side of them - blankets draped over heads, fin-
gers lazily assaulting the back of the headrest in front. I walk up to the
business class cabin. It contains a more diverse set of crowns — Chinese,
West African, white, South Asian. They otherwise look the same as their
compatriots behind the iron curtain: some embrace the trappings of
boredom, others wield laptops. Their screens display yet more bulleted
lists, pie charts, executive summaries. I try to spy the logos at the top of
the documents. I recognise a mining company, the World Bank, and
Oxfam. A loud warble emanates from a nose in their midst, at the same

> Annemarie Mol and John Law, ‘Regions, Networks and Fluids: Anaemia and Social
Topology’, Social Studies of Science, 24:4 (1994), 641-71.

%5 As Le Corbusier reminds us, Tavion accuse’: Le Corbusier, Aircraft: The New Vision (The
Studio, 1935), p. 3. The airplane is the paradigmatic object of modernity, reconfiguring our
sense of space and time. It enables and constitutes a free-floating international sphere. ‘No
door is closed. Life goes forward ... Everything is relative. If a new factor makes its appear-
ance, the relation alters.’: ibid 5.
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frequency as the hum of the engines. A screen at the front of the cabin
shows a collection of pixels (a large, dark bat?)® that hovers above the
legend: “Time to Destination: 2:56’.

I return to my cocoon. I am drafting the agenda for our workshop with
the ADA taskforce in a few days’ time, focusing on community engage-
ment and identifying the MC: ‘Community engagement workshop
draft agenda v7_TC_TK_DD.docx’. We drafted Version 1 at the behest
of the NAA, who then circulated it to the taskforce members, including
donors, NGOs, and representatives from the AC. Versions 2 to 6 reflected

Greg Glass July 08, 2022

It would have been helpful to loop us into this process and let us read and comment
on the documents, even if we couldn’t be at the meeting! We need some shared

messaging on doing adaptive community engagement.

their priorities: a kaleidoscope of Track Changes with coloured strike-
throughs, underlines, and comment bubbles. For the sake of clarity, Ted
(‘TK’) had just accepted all the changes up to and including Version 6
(creating v7’), inserted his own Track Changes (‘TC’), and emailed it over
for my thoughts (‘DD’) (Figure 3.1).%7

The other taskforce members, including the NAA, had initially asked
that we — along with the OD - present them with examples of ‘best prac-
tice’ in community engagement from other parts of the world. The OD
was quite happy with this language. However, we had pushed back against
the idea of ‘best practice’ for something as complex as structuring dia-
logue and resource redistribution between companies and communi-
ties: what purchase would our templates and analytics have when power
was structured so differently from place to place and from moment to
moment? Ted rejigged the schedule to spend more time on lessons from
Country itself; we had also proposed the alternative language of ‘lessons
learned’ from other places. The NAA quickly adopted - or appropriated —
our terminology, along with variations on the word ‘context’. Whenever

% Hunter S. Thompson, Fear and Loathing in Las Vegas: A Savage Journey to the Heart of the
American Dream (Knopf Doubleday Publishing Group 2010).

57 Geiger, R. S.and D. Ribes, ‘Trace Ethnography: Following Coordination through Documentary
Practices’ in 2011 44th Hawaii International Conference on System Sciences (2011),1-10; Ramah
McKay, ‘Documentary Disorders: Managing Medical Multiplicity in Maputo, Mozambique’,
American Ethnologist, 39:3 (2012), 545-61; Annelise Riles, Documents: Artifacts of Modern
Knowledge (University of Michigan Press, 2006); Tom Boellstorff et al., ‘Words with Friends:
Writing Collaboratively Online’, Interactions, 20:5 (2013), 58-61.
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NAA Offices, Capital, Country

s .
September 26, 93m-12.b0pm Commented [DD1]: Let's work backwards a bit from your

draft outcomes doc for this meeting. Key points from that

The concept of community engagement and consent is a key governance tool in Country’s which need to be reflected here: . X
regulatory framework for agricultural activities. What lessons have been leared are-existing (Eb) ’;‘ee" ":"t“m:}":"/’lﬂea’c" ‘: 'ee“s:":" :"“P""e
bestpractices-from experiences with community consultations in other sectors in Country, and (et (A A D e B (el e

X 2 f members in funding/developing)
from the natural resource sector in other countries? What works, and what can be improved (2) Need to set out monitoring /evaluation framework for

upon? How can these lessons be [contextualized to ensure effective community engagement in ADA implementation
the ADA? (3) How to link (1) and (2)

Commented [DD2]: -What do they mean by this? Thick
or thin view of context?
Is there any appetite to discuss local political contests

Key guestions - lessons for the ADA process

How does the way in which the host community is chosen shape what happens in the b/w Chiefs, landholders, councils? Who might be
consultation? interested in a) doing, b) hearing field research?
«  How can we deal with those whe-wantte-be-partleft out of the process? Ui iEe g S e s i =c
s workshop, or side meeting?
« Can the host ID process be How?

« What role should external actors - i.e. who are not the community, local authority. or
company -Ghiefs play?

How does the way in which representatives of key stakeholder groups are chosen shape what
happens in the consultation?
« Who gets to have their voice heard? Why, and how should they be chosen?
+ How are existing power imbalances/dynamics taken-accounted for and mitigated?
+ How do we make the trade-off between the need to incorporate powerful actors in order
to ensure success on the one hand:; and the risk of capture by powerful actors on the

other?incerp but ge-powerful actorsin-the p
| Commented [DD3]: Can we suggest a Q somewhere here
Agenda on monitoring/evaluation lessons from other processes?

« 9-9.30: welcome, prayer, introductions

* 9.30-10.1566: summary of lessons from other community engagement processes in
Country (NAA — 10 mins; company — 10 mins; CSO — 10 mins__discussion — 15 mins)

« 10.1500 - 10.4530: coffee

« 110.3045-11.00: summary of lessons from abroad (Dev't Agency — 105 mins; Other
Donor — 1580 mins; discussion - 160 mins)}

« 11-12: general discussion

* 12-12.30: next steps_and AOB

+ 12.30: lunch

Commented [TK4]: Don't want us to spend too long
talking ~ keeping emphasis on Country context

Figure 3.1 Community engagement workshop draft agenda v7_TC_TK_DD.docx
Source: Author

they changed the agenda to reflect this language, they added a comment
bubble proposing study trips for themselves and the NGO representatives
to learn these lessons - for example, to Ghana and Canada.

We had hoped to use this workshop to emphasise to participants the
contextual complexity of community engagement and set up an agreement
among the taskforce members to treat the ADA as a fluid process rather
than a fixed, signed contract. The questions and bulleted sub-questions in
the draft agenda gave an analytic framing to the proposed discussion; how-
ever, we had tried to ask them at a level of generality that meant we would
probably spend time talking about the contextual differences between all
the different potential concession areas (similarly, removing the word
‘Chiefs’ promised to focus our discussion on local power-holders more
generally rather than participants’ old and well-trodden views of Chiefly
conduct).”® Nor had anyone pushed back against the substance of the
workshop being on MC identification and local representation — the two
most contentious and locally politicised aspects of the ADA.

8 Riles shares an account of the formal characteristics (or aesthetics, in her terms) of similar
efforts to reshape the potential scope of bureaucratic memoranda: Riles, Documents.
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In the end, we hoped that we could find ways to help the taskforce con-
duct and incorporate long-term qualitative research of local conditions
around the concession into the implementation process of the ADA.
In fact, Ted had already prepared a draft workshop outcome document
for the workshop; he had included these research activities in his provi-
sional list of next steps.”® Ted’s draft document influenced our edits to the

Ted Keita May 15, 2022

It was more a set of bulleted possible “next steps” that we might want to take to
help answer the workshop questions - e.g., the DA would propose some research;
NGOs would share their research on the concession conditions; we might fund
study trips; etc. It wasn’t as clearly defined as you suggest.

agenda. We tried to make the agenda and the plan match up; for example,
by suggesting in the agenda that we have a discussion about monitoring
and evaluation, I was hoping to initiate discussions on the relationship
between ongoing research and ADA implementation. At the same time,
the outcome document remained interim. We were concerned that we
did not know how much the ADAs would actually be worth and so did not
want to propose an implementation process whose costs far outstripped
the value of the ADA itself to main communities.

‘Time to Destination: 1:31". The cabin fills with the smell of bread and
hot salt. I cross-reference the agenda with the draft outcome document
again. I close my laptop, finally finishing and emailing the document
when I have a wi-fi connection at the hotel that night.

3.4.3 Boardroom

The National Agricultural Agency’s offices are on the top three floors of
a five-story building in the commercial district of Capital. The first two
floors house a commercial bank. The building is squatter than its neigh-
bours but hard to miss, its fagade a dirtying mustard yellow punctuated
by rows of circular cabin windows. The NAA’s executive boardroom sits
behind several of those windows. It is bounded by a whitewashed floor
and walls of black-flecked beige plastic, the prima essentia of anonymous

% Ted had prepared the document and shared it with our team before I left. We knew that the
NAA would inevitably ask him to prepare a draft outcome document immediately after the
workshop, which they could adopt, perhaps adapt, and then circulate to taskforce mem-
bers. Preparing a pre-workshop draft meant that our team could provide timely input.
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cubicles. In the middle resides an expanse of walnut and black leather,
surrounded by matching deep recliner chairs. At one end sits a vast flat-
screen TV; its virtual meeting space is dark, all the participants for this
meeting coming in person.

Ted and I arrive a few minutes early, clambering out of our shared
Nissan taxi with our laptop bags wedged under our arms. We weave
through the white Toyotas 4x4s surrounding us and climb up the stairs
to the third floor. The air conditioning is running, but the boardroom is
empty. Schwartzman argues that meetings give an organisation ‘a form for
making itself visible and apparent to its members’, thereby ‘provid[ing]
individuals with a place for making sense of what it is that they are doing
and saying ... and what their relationships are to each other in this con-
text’.” In other words, meetings are ‘the organization or community writ
small’.® If this is the case, our relationship with the other members of the
taskforce is not looking great.

This is, of course, part of the dance of bureaucratic status.®* As we gaze
out of a porthole, more Toyota pick-ups park alongside the front wall of
the building. We recognise the vehicles as those of the other taskforce
members, even if their inhabitants remain obscured behind peeling win-
dow tints. Eventually, a little more than half an hour after our allotted
start time, white doors swing open. At that same moment, the door to
the boardroom opens, and Yahya, our director-level counterpart at the
NAA, steps in. He wipes sweat from his thin brow with a handkerchief. He
greets us with a warm smile and deep handshake, welcoming me back to
Country. He has missed me!

The others arrive moments later. Seats are taken, laptops and paper
notebooks are discharged from bags. Despite the fact that we know each
other well and greet each other as old friends, business cards are passed
around. Each recipient recognises the giving of each one, makes some show
of inspecting it and places it in his notebook. Yahya then calls loudly for a
secretary seated outside the door and demands that she print and circulate
copies of the agenda immediately. By 9:45 or so, the copies arrive.

Yahya apologises for the late start of the meeting. He welcomes us,
invoking the name of the President, Minister, and Director of the NAA

0 Helen B. Schwartzman, The Meeting: Gatherings in Organizations and Communities
(Plenum Press, 1989), p. 9 (citation omitted).

1 Schwartzman, The Meeting, pp. 40—41.

62 See the contributions to Jen Sandler and Renita Thedvall (eds.), Meeting Ethnography:
Meetings as Key Technologies of Contemporary Governance, Development, and Resistance
(Routledge, 2017).
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in turn. As is customary in Country, he requests that we bow our heads
in prayer before beginning any business. He thanks God for His guidance
and asks Him to steer our conversation today so we can help His children
‘outland’ [out in the rural areas, where the concessions are found]. What
we discuss and decide today will be His will.

Kennedy suggests that expertise is a ‘terrain of struggle’® precisely
because it deals in strategy, not faith; shades of grey, not clear totalities;
(antinomian) reason, not charisma: as an expert, ‘[yJou cannot say God
has authorised your victory ..."** Recent anthropological accounts of
bureaucracies and meetings have similarly reasserted the legacy of the
Weberian frame of bureaucratic rationality, counterposing it to charis-
matic authority.®> They even pinpoint routinised moments of exception
in meetings that express and contain matters that go beyond an organisa-
tion’s bureaucratic rationality - for example, ‘Any Other Business’ — and
thus act as a bulwark against charismatic authority.%

Yet Kirsch, studying meetings in Protestant and evangelical churches
in sub-Saharan Africa, has pointed out how such meetings in fact com-
fortably syncretise bureaucratic and charismatic authority - specifically
divine will and bureaucratic routine — through preparatory fasting, the
interjection of casual prayer or religious metaphor, breaking into song,
and so on.”” This is part of the meeting’s power. The meeting might ordi-
narily be understood as an attempt to order uncertainty and specify a
sequence of actions that structure the present and the future.® However,

% David Kennedy, A World of Struggle: How Power, Law, and Expertise Shape Global Political
Economy (Princeton University Press, 2016), p. 2.

% David Kennedy, ‘Introducing a World of Struggle’, London Review of International Law,
4:3(2016), 446-47.

6 Matthew S. Hull, ‘Documents and Bureaucracy’, Annual Review of Anthropology, 41:1
(2012), 251-67; Laura Bear and Nayanika Mathur, ‘Introduction: Remaking the Public
Good’, Cambridge Journal of Anthropology, 33:1 (2015), 18-34.

% See, for example, Catherine Farrell, Jonathan Morris, and Stewart Ranson, ‘The Theatricality
of Accountability: The Operation of Governing Bodies in Schools’, Public Policy and
Administration, 32:3 (2017), 8; Clive Harber and Alex Dadey, “The Job of Headteacher
in Africa: Research and Reality’, International Journal of Educational Development, 13:2
(1993), 147-60.

 Thomas G. Kirsch, ‘Performance and the Negotiation of Charismatic Authority in an
African Indigenous Church in Zambia’, Paideuma, 48 (2002), 57-76; Thomas G. Kirsch,
Spirits and Letters: Reading, Writing and Charisma in African Christianity (Berghahn
Books, 2008), pp. 183-246.

% Annelise Riles, ‘Outputs: The Promises and Perils of Ethnographic Engagement after the
Loss of Faith in Transnational Dialogue’, Journal of the Royal Anthropological Institute,
23:51(2017), 182-97.
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Yahya’s prayer does not seek to manage uncertainty and ignorance;
rather, it embraces and expresses them. The taskforce participants are
asked to be passive vessels of faith even as we sit down to the hard struggle
of argument.

Who are these passive vessels of faith? I know most of the faces: govern-
ment officials, AC officials, OD officers and NGO representatives. Still, a
tour de table; we introduce ourselves, our institution and our official posi-
tion. One person is new — a middle-aged Caucasian woman sat next to me.
I recognise her name: she is a well-known anthropologist of Country and
its civil war. She participates as part of the delegation from the OD. Her
role, she mentions, is to provide contextual insight to the OD on issues of
land and the political role of the Chiefs. She is in the meeting ‘to observe’.
I know her work well; I wonder if the workshop itself is part of her field-
work.® T cannot resist glancing over at her notebook on the desk to get
a sense of what she is writing. I see a list of names and institutional posi-
tions. Would we end up alongside the young rural Country men whose
economic lives she has so diligently chronicled?”®

We begin the initial discussion on lessons from various community
engagement processes in Country. The NAA speaks about its aspirations
for, rather than experience in, ‘context-specific’ community engagement
(referring to those study trips again). Emmanuel, the flamboyant main
representative of the NGO cohort, then takes the floor. Who knows the
context better than his organisation? he asks. It has along history of ‘going
down to communities outland’ and helping them speak with companies.
He is concerned that the DA is side-tracking the taskforce by talking
about research and local power dynamics. The NGO knows that no one
in potential concession-area communities has a major problem with local
Chiefs. Emmanuel tells us that he has just come back from outland and
has seen it himself; as he does so, he pulls out his mobile phone and dabs
at the screen. A video begins to play. He brandishes the phone; the video is
too small for anyone to see. He talks over its faint sounds. There is no need
for all the research and reports, he tells us: the NGO has videos. It has been
videotaping testimonials of community members (including women and
youth), Chiefs, and landholders in the potential concession areas.

% Ray Friedman, ‘Studying Negotiations in Context: An Ethnographic Approach’,
International Negotiation, 9:3 (2004), 375-84.

7% Helen B. Schwartzman, ‘Representing Children’s Play: Anthropologists at Work™ in
Anthony D. Pellegrini (ed.) The Future of Play Theory: A Multidisciplinary Inquiry into the
Contributions of Brian Sutton-Smith (SUNY Press, 1995), p. 243.
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He reports that this very video shows a Chief saying that he doesn’t
want to be in charge of the ADA - proof that we have nothing to worry
about. All that community members are concerned with are the immi-
nent impacts of large industrial agriculture — “This is what we hear when-
ever we go down to the community’. The NGO, Emmanuel says, has been
trying to tell them that they should not be concerned, that the ADA will
bring investment into their communities; for that to happen, the NGO
has stressed that communities have to ‘get the [concession] space open’.
(By this, he means that communities should show investors that the area
is conflict-free, meaning their investment can proceed without the threat
of protests or violence.)

Ted expresses concern. How can we realistically say that no one wants
to control the process, and that everyone should avoid conflict, if we don’t
even know who the MCs are or how much they might get from the ADAs?
Yahya immediately interjects: ‘Of course we know who the MCs are. They
are the ones most impacted by the concession’. Betty, the OD representa-
tive, immediately disputes this: ‘As a [Country] lawyer’, she knows that
the law does not refer to impact. She opens her laptop; its internet dongle
lights up. The meeting pauses as everyone proceeds to open theirs. I scroll
through my hard drive until I find the text of the Act. In the very first
word, it proclaims its status - ‘ACT".

Black and white, clearly organised, with a table of contents, it is reassur-
ing. AsIpress ‘Ctrl+F and search the document for ‘Part XV’, Betty reads
out Part XV(ii) of the Act.

The Main Community shall be the community of persons established
through mutual agreement between the holder of the large scale agricul-
tural licence and the local government, but if there is no community of
persons residing within twenty kilometres of any defined boundary of the
large-scalelicence area, the main community shall be the local government.

She then turns her laptop around on the table to face the other partici-
pants: ‘See?” Yahya reads out the exact same provision from his screen,
emphasising the word ‘community’ a bit more. This seems to be probative
of his position. The AC representatives point out that Yahya’s interpreta-
tion matters most to them. Others cut in, reading out the same provision
again and again, over the top of each other, with mildly different empha-
sis. Ijoin in. The Act becomes noise; its sheet music is notebook pages with
circles, radii and 20km’ scribbled on them.

Emmanuel interrupts. We need not worry about setting out rules
just yet to avoid conflict or capture. ‘You have very clever people in the

https://doi.org/10.1017/9781009284776.003 Published online by Cambridge University Press


https://doi.org/10.1017/9781009284776.003

94 PROJECTING THE RULE OF LAW

community. People take the law and rideit ... They go to court and want to
clarify this [the exclusion of some communities from the MC] ... This will
come in implementation ... for some people will pick this and take it to
court’. To that end, there is a ‘pragmatism [i.e., flexibility] that must come
in [implementation] as well’ - something the NGO has a track record
in. He says we must follow a ‘participatory method — where everybody is
informed and involved’ - to identify the MC and its representatives.

This would require immediate sensitisation meetings at the community
level so all community members could be made aware of the forthcom-
ing ADA, its content, their right to lobby to be an MC, and their right
to choose their representatives to the ADA governing body. This would
also require specifically sensitising Chiefs about ADAs - after all, nothing
can really get done in their Chieftaincy without their say-so, especially on
issues related to land. The next step, he suggested, would be for the NGO
and the NAA to draw up and circulate a sensitisation plan and budget as
soon as possible. Betty continues to point to her laptop screen, saying that
nowhere does the law provide for Chiefly involvement or community sen-
sitisation. Emmanuel retorts that the law does not prohibit it, either. The
AC demands that we get have an official discussion on how to interpret
the law at some point in the near future, with government lawyers, AC
lawyers, and others participating.

We move on without agreement. Ted and I discuss our briefing notes,
which participants pull up on their laptops. Our research suggests the
importance of regular and long-term local dialogue regulated by some
process norms to ensure that the marginalised and vulnerable are not left
out. However, we point out that such a process could be very costly to
implement, especially if it involves ongoing research and the proposed
local sensitisation. We have not seen any revenue projections for the
potential concessions but presume the NAA have them. What will the
actual value of the ADAs be each year?

The Act becomes noise again - the participants proceed to read from
their screens the provision specifying that companies place a minimum of
0.1 per cent of annual revenue into the ADA. The AC reminds everyone
that they intend to provide more than that — the exact percentage depends
on the circumstances of the concession. We repeat that we are wondering
about a dollar value but to no avail.

Yahya and Emmanuel instead ask us how 0.1 per cent of revenue com-
pares to international best practice for local development agreements. It is
our turn to return to our screens. Our briefing notes show that the context
of each concession varies dramatically; the amount should vary by impact,
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the robustness of the local economy, and the local power dynamic. The
best practice is unhelpful in such a complicated environment. I eventu-
ally come up with a range of about 1-3 per cent and a promise of more
research on the matter. We move on again.

Jackie Campbell August 02, 2022

Fine, but what about the meetings at the DA country office? These guys all have
existing relationships with our other teams - the decentralization team, the social
protection team. Didn’t you triangulate with them so you could approach these guys
strategically?

Later, in another Nissan taxi, Ted expresses surprise that I gave them
any figure at all. Using Track Changes, I subsequently add a request for
more research on the percentages in the draft outcome document.

3.4.4 Back-Room

WeCountry Lager is Country’s bestselling, domestically produced, beer.
It is a sour, thick, pinkish-brown suspension, brewed from a malted mix
that is 60 per cent sorghum and 40 per cent maize.” Its texture is close
to that of gruel,’* and for good reason. As with the indigenous beer in
many other countries on the subcontinent, it contains enough carbohy-
drates to provide between roughly 1-5 per cent (per Food and Agriculture
Organization estimates) or 6-12 per cent (per more targeted studies) of
total national caloric intake.”” It is consumed rather than drunk: indeed,
in the dialects in the north of Country, one asks whether one may ‘eat’ a
glass of beer.

WeCountry Breweries Inc. began life as a small northern brewer dur-
ing British colonial times. It grew through a series of mergers into the
main national brewer and was nationalised at independence. Losses
mounted, and it was privatised during structural adjustment. Having
solicited investment from Diageo (the global drinks conglomerate) in
the late 1990s, it embarked on efforts to expand regionally. It purchased

7L On the reasons behind the emergence of this sort of mix in the subcontinent, see Justin
Willis, ‘Drinking Power: Alcohol and History in Africa’, History Compass, 3:1 (2005), 1-13.

72 Steven Haggblade and Wilhelm H. Holzapfel, ‘Industrialization of Africa’s Indigenous
Beer Brewing’ in Keith Steinkraus (ed.), Industrialization of Indigenous Fermented Foods,
2nd ed. (Marcel Dekker, 2004), p. 271.

73 Haggblade and Holzapfel, ‘Industrialization of Africa’s Indigenous Beer Brewing’, p. 282.
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large-scale agricultural concessions and modernised its supply chains.
Its efforts failed. Sorghum-based beers spoil rapidly (within one to five
days), since they are ‘consumed while [they are] still fermenting ... The
resulting beer is thus microbiologically unstable, i.e. infected at varying
levels with yeasts and bacteria’’* WeCountry Breweries attempted to
develop pasteurisation techniques as the basis for its expansion strategy;
however, pasteurising malted sorghum produced a reaction that changed
the taste and texture of the beer, making it viscous, stringy, and flat.”
Their supply chains were also unable to keep up with the short spoliation
period. WeCountry Breweries declared their attempts to balance indig-
enous taste with modern efficiency a failure, until such time as scientific
research developed an effective way to pasteurise sorghum-based beers.
They scaled back production, reduced agricultural capacity, and left their
concessions; many young men who had moved into new Chiefdoms in
the hope of employment found themselves with no jobs, no income, and
enduring obligations to Chiefs or creditors that they could not pay off or
could discharge through labour.

WeCountry remains a bestselling beer in Country. Its labels display a
hand holding a mug of cold beer - an image of the future ideal currently
bottled up. More often than not, the labels fall off; robust adhesives are
expensive. Bar floors are littered with labels and bar tops with naked bot-
tles. Right now, the label on my beer comes off in my hands as I sip from a
bottle. Yahya’s has already fallen off.

We are meeting for an ‘informal drink’ (at my request) a few days after
the workshop and before my trip outland. There might be some funds
at the DA to support ADA implementation — from my colleague’s agri-
culture project or from some technical assistance funds from our rule
of law department. However, at the workshop, the OD, NAA, and NGO
were pushing for an elaborate ADA-implementation process without
weighing the costs and benefits. So I want to get a sense of Yahya’s ambi-
tions for ADA implementation and the direction in which he imagines
implementation going.

He is, he says, no fool. He does not want ADA implementation to ‘be
a cost centre’. As ‘a professional’, he has to make the most effective use of

7 Frangois Lyumugabe et al., ‘Caractéristiques Des Biéres Traditionnelles Africaines Brassées
Avec Le Malt de Sorgho (Synthése Bibliographique)’, Biotechnologie, Agronomie, Société et
Environnement, 16:4 (2012), 524.

75 On the many efforts across sub-Saharan Africa to tackle this problem, see L. Novellie and
P. De Schaepdrijver, ‘Modern Developments in Traditional African Beers’, Progress in
Industrial Microbiology, 23 (1986), 73-157.
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resources. He will look bad to the donors and the head of the NAA other-
wise. But he is passionate about the ADA. As ‘the law’ [legal instrument], it
‘chains’ companies [they are bound to their obligations]. It is at moments
of shock and reversal in particular that communities need protecting - for
example, if grain prices plummet. I take another swig of my beer.

He ‘rejects local development where CSR [corporate social respon-
sibility] money’ is paid in an ad hoc fashion to quell those who shout
loudest or to capture local elites. The ADA has ‘beautiful potential’ to
bring about benefits to communities that they truly want and need. At
the same time, as it stands, potential concession areas are politically
charged, complex, full of conflicts, and rent-seeking. It is imperative
that community people do not become ‘disenchanted with the law’ [the
ADA], seeing it as a vehicle to further the interests of corporate and
local elites. For him, this is the importance of the ADA taskforce’s task:
not to implement the ADA but to ensure the ‘buy-in’ of community
members. I ask him how buy-in will happen and how it will be sus-
tained such that the current levels of cynicism and conflict might trans-
form into the realisation of ‘beautiful potential’. What, in effect, will
implementation look like? He repeats that all we need to do is ensure
buy-in, for Country’s ‘future’.

I cannot help thinking that this feels nothing like ‘project time’, which
is supposed to be regimented and ordered by project plans, terms of refer-
ence, logical frameworks, and the like.”® Instead, T hear that there will be a
modern, socially responsible industrial agriculture sector; there is a con-
cession riven by competing land claims, a traditional political economy of
Chieftaincy and a legacy of conflict. There is no imaginary of the terrain
in between.

WeCountry Breweries tried to use science to chart a ‘food’-producing
path between tradition and modernity, between an emplaced now and an
expansionary future. Science failed it, contributing to the conflict and mis-
trust that constitutes the contemporary now in potential concession areas.
Despite the requests for ‘best practice” percentages and practices, Yahya
seemed to have no desire to call on technocratic ‘science’ to work out the
course between the present and the future — nor did my team have to be so
worried about pushing back against that view of our role and advocating
for contextualised, locally driven solutions. There is a void between the
ADA as a vessel of the present and a fantasy of the future - they are two

7 David Craigand Doug Porter, ‘Framing Participation: Development Projects, Professionals
and Organisations’, Development in Practice, 7:3 (1997), 229-36.
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scenes, juxtaposed. A neatly legally-packaged future and a concession-
based present; a label in one hand and a bottle in the other.

3.4.5 Back-and-Forth

The driver of our battered Nissan taxi presses his right foot down to the
floor. The car trundles to a halt next to two bright white Toyota pick-
up trucks. I see Betty’s outline through one of the tints. A little further
ahead stands the Chief’s courthouse, a concrete canopy resting on four
pillars, bounded by a waist-high wall but otherwise open to the elements.
Emmanuel and Yahya are already there, greeting people. Emmanuel is
also arranging the speakers and microphone. We are here to observe the
elections of some local community representatives who might negotiate
the terms of an ADA. Emmanuel mentioned that this community had
been ‘sensitised’ by his NGO to the impending ADA-implementation
process and had decided to try to organise themselves.

Like two cheerful explorers, Ted and I are keen to get out of the car and
look around. We enjoy the intrepid feeling of being out in the field; indeed,
Ted has made his bread as a field researcher in Country for many years.
We are, of course, well aware that we might be on the receiving end of a
well-choreographed kabuki of research responses, as with many foreign
visitors whose research pretensions are in short-term trips to rural sub-
Saharan Africa.” Yet we figure we’ll see what we can glean from observing
local Chiefs and subjects in action.

We walk around the courthouse, pausing by a small metal sign at its
entrance that displays a battered European flag and proclaims that it was
built thanks to European Union funding as well as the generosity of the
AC. It is hot, and soon our shirt collars are a province of dirt and sweat.
We retreat to the concrete shade of the courthouse. Some locals offer us
plastic chairs; we decline and perch on the low wall in the back corner
of the building where other villagers are lounging. Hip-hop blares out of
their tinny phone speakers. Ted and I chat with them about their liveli-
hoods, their Chief, their attitudes towards the concession. I practice my
smattering of local dialect; they are nonplussed. Together, we watch a

77 See, for example, Susan Thomson and Rosemary Nagy, ‘Law, Power and Justice: What
Legalism Fails to Address in the Functioning of Rwanda’s Gacaca Courts’, International
Journal of Transitional Justice, 5:1 (2011), 11-30; Sarah M. H. Nouwen, ““As You Set Out for
Ithaka”: Practical, Epistemological, Ethical, and Existential Questions about Socio-Legal
Empirical Research in Conflict’, Leiden Journal of International Law, 27:1 (2014), 227-60.
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group of what appear to be locals, congregated in the middle of the court-
house. They are a mix of men and women, young and old; some bear what
I assume are scars from the civil conflict.

Emmanuel walks across the courthouse to chat with us. We ask him
about the group. He tells us they are from the surrounding villages; the
Chief has paid for their transport to the meeting. Emmanuel escorts us
over to the far side of the courthouse to meet a man wearing leopard-
print loafers. He is the Chief. We shake hands, and he bids us all sit on
the plastic chairs next to him. Emmanuel proceeds to facilitate a discus-
sion between us, asking questions and translating when necessary. At the
same time, the group in the middle of the courthouse suddenly leaves the
building to the left. As we continue talking, I can just about see them form
a crowd, their backs facing us. Following some jostling, they return. As
they do, Emmanuel pauses the conversation and walks over to Yahya. A
member of the group joins them and hands Yahya a piece of paper. They
confer, and Emmanuel and Yahya join us again next to the Chief.

The Chief grasps the microphone and says ‘Hello’ repeatedly until
everyone is seated. He formally welcomes all those who are present and
passes the microphone to Yahya, who introduces the four of us at the
front to the community. Eventually: “The two white men sitting next to
the Chief are here to observe’. I smile awkwardly. “They are with the DA’.
Everyone applauds. Yahya then proceeds to read names from the piece of
paper; as he does, people stand and are confirmed by acclaim.

On the way back to the cars, I ask Emmanuel what had happened just
before the meeting. People ‘didn’t want to air their dirty laundry in public’
or ‘let the meeting get too hot’, he explains, so they had a ‘pre-meeting’ to
decide who would be nominated. I couldn’t help but notice that our ‘white’
gaze created a space that was beyond the Chief. I ask Emmanuel who the
man with the list of names was. One of their local activists, he replies.

3.4.6 Trip Report

What does the trip reveal about the substance of the ADA-implementation
project? My account of the trip shows the project as an accumulation of
struggles over the contingent concretisation of the project and distribu-
tion of its resources. On its face, the ADA-implementation project con-
sists of bilateral and multilateral donor support and technical assistance to
a government agency, influencing a multi-stakeholder process to govern a
community-driven development programme. It should thus be straight-
forward and mundane; one might imagine the reified project emerging
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out of the bureaucratic contests between the objectives and process pref-
erences of different stakeholders as well as the ideational orientations of
their broader epistemic communities.”®

In fact, my team imagined and attempted to push back against this type
of ADA implementation. We sought to counter what we presumed would
be an overdetermined implementation process by invoking the impor-
tance of the context of implementation and then setting up structures to
incorporate that context into the project (such as iteratively incorporating
field research into an adaptive ADA-implementation process). However,
it turned out that no one involved in implementation was committed to
overdetermined best practices. From the openness of the legislation to the
fluid composition of the ADA working group, everything remained fluid,
and the ADA emerged as a nested series of provisional determinations.
Who is the MC? Perhaps this Chiefdom. Should the Chiefs be involved?
Maybe. What is the amount of the ADA? We don’t know yet. And so on.
Notably, it turned out that the provisional nature of the ADA persisted
well beyond this trip and through a crash in the price of cocoa and palm
oil - that had it been expected would have changed the AC’s tolerance for
ADA implementation. And yet, something did happen in the courthouse —
a decision was taken, with people nominated (although for what purposes
remains unclear).

What can be gleaned from this trip in terms of how decisions happen
and their governance effects? Ata general level, those ways will differ from
those we assume to be part of ordinary bureaucratic work — the work of
rationalising, developing processes, meeting, and making lists, which
mark bureaucracies and whose form, function, instrumentalisation,
and hybridisation are the stuff of much ethnographic inquiry into sub-
Saharan administration. The relevant techniques in rule of law reform are
negative: denying assertions about who should participate in the ADA by
referring to the many lacunae in the Act; or rejecting the validity of any
knowledge about what should be the relevant royalty rate. These are used
in the service of collapsing someone else’s pragmatic provisional sugges-
tion and establishing your own.

The techniques are also material-political: leveraging the materiality of
surroundings to give greater weight to your provisional suggestion. Those

78 Damian Hodgson and Svetlana Cicmil, “The Politics of Standards in Modern Management:
Making “The Project” a Reality’, Journal of Management Studies, 44:3 (2007), 431-50; Piers
Blaikie, ‘Development, Post-, Anti-, and Populist: A Critical Review’, Environment and
Planning A, 32:6 (2000), 1040-46.
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who can pull the text of the Act up on their screen in the workshop can
most effectively contest and recontextualise its meaning. Those who can
arrange a side meeting by producing a bodily barrier between themselves
and other authorities can isolate and concretise a moment of decision. Yet
this should not be overemphasised. To take a trivial example, the decision
about community representatives is not a direct product of the financial
influence that donors brought to bear on the ADA process, even though
the DA and OD sought to leverage their finances to shape implementation
down to the level of local governance. Nor is it directly influenced by the
AC, even though their sign bears watch over the Chief’s courthouse. This
sort of open-ended bureaucratic work thus does not take place in what
we might imagine governance reform to be: a legal or institutional frame-
work for political struggles over policy and implementation. The ADA is
a series of deferrals of those struggles as well as of the legal or institutional
framework in which they take place.

How can one narrate these struggles — the recursive, reflexive, and
antagonistic relationships between policy and implementation or act-
ing and doing? I begin with the trip itself: it is at once a means of writ-
ing about the project and a mode of constituting it. For example, my trip
to the selection meeting was undertaken as a means of getting out to the
field, observing local political dynamics, and linking the global, national,
and local political endeavours involved in implementing the ADA. It pro-
duced the opposite effect — enabling the creation of a space invisible to
global, national, and local actors (including the Chief).

More formally, the language of place appears throughout: ‘terrain’,
‘emplaced’, ‘situated’, and so on. The scenes also have a beginning and
end. All the scenes are thus bounded physically and spatio-temporally,
yet they are described through a narrative that seeks to surpass those
bounds. The end of the first scene, for example, projects the closure of
the scene forward to the hotel that evening — yet another place and time.
Movement between and beyond the scenes is further sustained through
the ordering of subjects and objects within the narrative. Subjects
become objects, and vice versa: Ted independently comments on my
interpretation of his outcome document; I imagine the anthropologist
and myself mutually narrating each other. That relationship is one of
struggles between subjecthood/objecthood as well as contextualisation/
decontextualisation. The draft agenda is clearly interim, invoking its
blank past and its eventual, clean future; at the same time, it sits within
the text as an image, which appears as an uneditable object with clear
visual boundaries.
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To contextualise and concretise the project, actors must contextu-
alise and concretise their role within it: as knowers of local spaces (like
Emmanuel); guardians of the process (Yahya); funders and thus prior-
ity setters (Betty); contextualisers who determine the relevant frame and
map the landscape upon which the debate will be held (Ted and myself).
Practices make reformers’” ignorance authoritative — both the material
practices of reformers themselves as well as the formal practices of writing
about them. In an effort to describe the politics of the antagonistic and
mutually constitutive movement of reformers between acting and doing,
or subjecthood and objecthood, the scholar must both analyse and visu-
ally enact that movement as hazy - for example, Betty appears through a
car’s window tint, while people appear partially lit by their laptop screens.
Our strategies of writing about projects — of breaking them into objects
and moments and stitching them together again - are strategies of imple-
mentation. We are already a part of the anthropologist’s story, and she a
part of ours.

3.5 Analysing the Project

In this section, I draw together the substantive and formal insights
offered by the three accounts of the project. The project itself was, from
the DA’s perspective, highly plastic. My team and I sought to implement
the ADA responsively, to create empirical feedback loops, and to work
alongside partners who had the political space to make things happen.
Our funding envelope was flexible - some combination of ad hoc proj-
ect funds and core funds available to our team in headquarters. Finally,
the project itself was not a standalone endeavour. In each of the three
analyses above, it is clearly part of a broader project — on the part of my
team to continue working in Country on the part of the DA to implement
agricultural reforms, and on the part of the global natural governance
community to implement what it sees as good sector governance across
sub-Saharan Africa.

Synthesising the accounts in this chapter, the political substance of the
project’s implementation can be understood as follows:

o The project emerges from ignorance: The project is in part structured by
the deliberate absence of content in the legal and regulatory framework,
as well as the efforts of my team - along with other participants - to
deny that they know how ADAs work or how they can be implemented.
This often relates to invocations of ‘context’. This ignorance exists in
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relation to others’ assertions of epistemic authority - for example, my
DA colleague arguing that politics was a ‘problem’ for his otherwise well-
designed model of capital inputs for the local agricultural economy.

o The relationship between knowledge and ignorance is up for grabs:
As a corollary to ignorance, the project does not have a clear plan or
script. In participants’ discussions, they reach out for established pro-
tocols that determine how knowledge and action should be related, for
example, turning to legal form in the ADA workshop. While the formal
characteristics of law offer some comfort in the face of debates (e.g.,
over the MC identification criteria), they ultimately offer no resolution.
Instead, participants draw on legal and non-legal scripts to assert a posi-
tion, undermine another’s, defer decision, and collapse the possibility
of decision. These other scripts include community-driven develop-
ment, conflict deterrence, local governance, good natural resource gov-
ernance, and so on. Actors attempted to provide them at different times
(e.g., Betty’s assertion that MCs are communities proximate to the mine
or Emmanuel’s assertion that community sensitisation is essential).

o Asaresult, the substance of the project is determined by its implemen-
tation: The project cannot fully be understood from its design docu-
ments or legal framework. The AA and AA Regs are of limited use in
understanding the project. The project is instead best understood as an
account of its implementation process. Law is not ‘slow” here’; it is a
capacious framework for implementation, within which decisions are
taken or deferred at different speeds.

o The ongoing implementation of the project shapes the characteristics
of administrative actors, institutions, and processes that will persist
beyond the lifetime of the project narrowly conceived: Institutionally,
the ADA was a major component of the NAA’s social workstream; as
such, the NAA’s form and function on social matters are shaped by how
itresponds to the actions of donors, in a way that has long-lasting effects.
Personally, Yahya, in producing an image of a project that leaves imple-
mentation wholly blank, evinces a highly discretionary attitude towards
implementation (one which the DA might support). Ideologically, the
DA, in using the language of lessons learned and responding to ‘study
tour’ requests, hopes to shift other actors’ views on implementation to
reflect an adaptive or flexible approach.

79 Sheila Jasanoff and Hilton R. Simmet, ‘No Funeral Bells: Public Reason in a “Post-Truth”
Age’, Social Studies of Science, 47:5 (2017), 763.
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It is clear that the three genres offer insights into the operations of igno-
rance in the project. In particular, they give life to the scrambling of
the relationship between knowledge and action, or between policy and
implementation, that results from expert ignorance, as well as the politi-
cal space expert ignorance produces for future political and regulatory
struggles.

I now turn to the formal characteristics of each of the accounts, in turn,
to draw out their methodological implications. In recounting the project,
each has a means of mapping subject-object relationships, a temporality,
and a stylistic mode.

« Social organisation: This analysis takes a schematic view of the rela-
tionships that constitute the project. It describes the ADA project as a
space of contest over the meaning of rule of law reform that is gradu-
ally filled through interactions within and between different forms of
social closure. By this I mean that epistemic communities, development
organisations, bureaucracies, and the like have their own (internally
contested) predispositions towards the meaning of a project; the project
emerges as the resolution through time of the conflicts between their
predispositions. The temporality of the project is thus a predictable one.
Stylistically, this sort of account is analytic, objectively recounting actors
and act and inferring the nature and quality of social relationships.

 Discourse analysis: A discourse analysis can be understood as produc-
ing a synecdochal view of relationships. Temporally (and spatially), the
movement in this analysis is unidirectional and relentless, moving from
the local particulars of a regulatory text to a global view of a coherent
governmentality. It is less concerned with who or what is inside and
outside the analysis: its object is not the expert but ‘expertise’ qua dis-
course. Stylistically, it is analytic but also a powerful vehicle for histori-
cal and structural context - this context often forms the empirical basis
through which the scholar shows the movement from the particular to
the broader political effects of a project.

« Practices: An analysis of practices produces an account of the entangle-
ment between subjects and objects in a project, through their mutual
contextualisation and concretisation. Temporally, the scholar often
produces a series of tableaux within which a thing is ‘enacted’ — how
the workshop participants produce the notion of the ADA, for example.
The temporality of the account is staccato: it is the work of the scholar
to juxtapose the tableaux; the temporality is hers, not immanent to the
object or project. Stylistically, the scholar often uses a combination of
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deep contextualisation coupled with ironic turns in an attempt to intro-
duce the author as participating in the construction of the thing that she
is tracking.

The politics of a rule of law reform project are embedded in the form and
substance of accounts of that project. This goes beyond the trivially true
observation that form always already has substance and vice versa. The
scholar’s choice of a mode of analysis always already brings with it a way
of limiting the extent of expert ignorance and with it produces a political
account of the project, in the sense of emphasising some of its effects and
deemphasising others.

3.6 Conclusion

In this chapter, I have shown expert ignorance in action. Destabilising a
meaningful distinction between knowledge and action, ignorance pro-
duces a fluid contingent of project participants and reconfigures the
project’s spatio-temporality. This fluidity - its patterns and how it is
layered - produces political effects, as decisions are taken in its wake.

At the same time, I have shown how genres of writing and methods
of analysis about the project capture this fluidity. I have worked through
three methods that scholars often use to analyse reform as a sociological
object. Each relies on an image of the rule of law reformer as someone who
tries to concretise her image of the rule of law in the world. As such, sheisa
subject; the methods differ in their conception of her subjecthood - social,
discursive and materially entangled. Each of these types of subjecthood
describes different ways in which the reformer distinguishes between the
domains of knowledge and action. She might know what ought to be done
as a result of her epistemic community or the taken-for-granted ideas
about the world embedded in her discourses; that knowledge might be
chastened through her encounters with the unyielding limits of a material
world or of the routines and practices of meetings.

Whatever the type and quality of subjecthood, in assuming that the
reformer is an authoritative expert subject of some sort, these methods
limit the scope of the effects of expert ignorance that the scholar can show.
The methods presume a distinction between knowledge and action rather
than allowing for the collapse and re-erection of that distinction. Most
pertinently, there is restricted scope to depict the expert as an object or
as a passive thing with no concrete view of the rule of law towards which
to strive. There is even less room to track the movement that expert
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ignorance produces between the expert’s subjecthood and objecthood
over time, along with the political effects of this movement.

In the next chapter, I develop a theoretical and methodological appara-
tus that might be better equipped to capture the effects of the fluidity and
movement that expert ignorance produces. I draw on aesthetic theory and
dramatic and performance analysis to argue that, in the context of rule of
law reform, scholars should seek to analyse not only rule of law reforms
but also rule of law performances.
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