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Abstract

On 10 December 2018, the Court of Justice (CJEU) delivered the Wightman judgment and recognized the
unilateral revocability of the notification ex Art. 50 Treaty on European Union (TEU). This article offers a
critical analysis of the decision by insisting above all on the national background of the ruling and the
political risks stemming from the decision. The article is structured as follows. Firstly, it analyses the legal
questions of the Scottish case, which constituted the ground for the admissibility of the preliminary ruling
and showed the perils for the exercise of national sovereign rights embedded in the lack of clarity on rev-
ocation options. It thus reconstructs the critical aspects of the preliminary ruling of the CJEU.
Subsequently, the article examines the implications of the ruling for the EU legal order. On the one hand,
the analysis considers the conception of the EU membership by comparing the approach of the CJEU and
that of Advocate General Campos Sanchez Bordona in Wightman.
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A. Introduction

On December 10, 2018, the Court of Justice (CJEU) delivered the Wightman judgment' and
recognized the unilateral revocability of a notification under Article 50 of the Treaty on
European Union (TEU).> The CJEU tackled the wider question of its own foundations and

*Giuseppe Martinico is an Associate Professor of Comparative Public Law at the Sant’Anna School of Advanced Studies,
Pisa. Marta Simoncini is an Assistant Professor of Administrative Law at Luiss University, Rome. The article elaborates on a
common reflection of the authors. However, Giuseppe Martinico authored sections A, D and F, while Marta Simoncini wrote
sections B, C and E. We would like to thank Giacomo Delledonne and Filippo Fontanelli for their help. The usual disclaimers
apply.

Case C-621/18, Wightman and Others v. Secretary of State for Exiting the European Union, ECLLEU:C:2018:999, Judgment
of Dec. 10, 2018.

Treaty on European Union, art. 50:

1. Any Member State may decide to withdraw from the Union in accordance with its own constitutional requirements.
2. A Member State which decides to withdraw shall notify the European Council of its intention. In the light of the
guidelines provided by the European Council, the Union shall negotiate and conclude an agreement with that
State, setting out the arrangements for its withdrawal, taking account of the framework for its future relationship with
the Union. That agreement shall be negotiated in accordance with Article 218(3) of the Treaty on the Functioning of
the European Union. It shall be concluded on behalf of the Union by the Council, acting by a qualified majority, after
obtaining the consent of the European Parliament.

3. The Treaties shall cease to apply to the State in question from the date of entry into force of the withdrawal
agreement or, failing that, two years after the notification referred to in paragraph 2, unless the European Council,
in agreement with the Member State concerned, unanimously decides to extend this period.

4. For the purposes of paragraphs 2 and 3, the member of the European Council or of the Council representing
the withdrawing Member State shall not participate in the discussions of the European Council or Council or in
decisions concerning it.
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decided on a number of crucial aspects governing the most incremental of the challenges—the
departure of a Member State from the European Union (EU).

The process of the United Kingdom (UK) withdrawing its membership from the EU has revealed
itself to be a constitutional crisis affecting both the identity of the European integration, and that of
the British Constitution.> Alongside the Brexit negotiation process, the difficult management and
controversial interpretation of its legal implications called for the intervention of the CJEU itself.

In this Article, we will offer a reflection on some of the questions raised—and not resolved—by
the Wightman decision. The respect for national sovereignty is the key concern emerging from
both the Scottish reference and the CJEU’s ruling. Undoubtedly, while most of the judgment is
reasonable, the risk of the strategic use of Article 50 TEU has not been, in our opinion, completely
averted. To stem this danger, the CJEU defined this potential revocation as “unequivocal and
unconditional.” Against this background, the unconditional nature of the revocation is to be
understood as meaning that its purpose is “to confirm the EU membership of the Member
State concerned under terms that are unchanged as regards its status as a Member State, and that
revocation brings the withdrawal procedure to an end.” This decision’s insistence on the concept
of national sovereignty—a mantra of today’s populisms that also characterized the referendum
campaign—is less convincing, however.® This is the background to a judgment of the CJEU, which
itself is characterized by an ambiguous terminology and strange omissions.

When offering a legal device to rescind Brexit, the relevance of Wightman goes beyond the British
case and points to the very essence of the EU legal order, and the nature of the EU membership. The
case pinpoints unilateral revocability as a sovereign right that is not subject to any conditions, but is
instead a genuine acceptance and commitment to the values and the rules of the EU legal order.

Despite this, the Wightman case was problematic both in its genesis and outcomes. Firstly, the
path that led to the preliminary ruling was controversial. The legal relevance of the questions
under the national Scottish case struggled to be recognized, and only the Court of Session,
Inner House, First Division (Scotland) on appeal raised the preliminary reference. Secondly,
the CJEU’s ruling—despite its continuity with its previous case law—did not unravel the perils
of unilaterality. By highlighting the relevant factors that contributed to shaping the preliminary
question, this Article aims to discuss the relevant difficult aspects of the Wightman case.

This Article offers a critical analysis of the decision by insisting, above all, on the national back-
ground of the ruling and the political risks stemming from the decision. The Article is structured
as follows: Firstly, it analyzes the legal questions of the Scottish case, which constituted the ground

A qualified majority shall be defined in accordance with Article 238(3)(b) of the Treaty on the Functioning of the
European Union.
5. If a State which has withdrawn from the Union asks to rejoin, its request shall be subject to the procedure
referred to in Article 49.
3VERNON BOGDANOR, BEYOND BREXIT: TOWARDS A BRITISH CONSTITUTION (2019).
*Wightman, Case C-621/18 at paras. 74-75.
5Id. at para 74.
%Sionaidh Douglas-Scott, Brexit, the Referendum and the UK Parliament: Some Questions about Sovereignty, UK CONST. L.
Ass'N, June 28 2016, https://ukconstitutionallaw.org/2016/06/28/sionaidh-douglas-scott-brexit-the-referendum-and-the-uk-
parliament-some-questions-about-sovereignty/:

A mantra of Leave campaigners seems to have been the desire to “take back control.” There has been much talk of
sovereignty, although less clarity on what it actually means. However, at its most basic, there are at least three
notions of sovereignty that are relevant in the context of Brexit, and they are often confused. The first is parlia-
mentary sovereignty, which is said to have particular resonance in the UK because, due to the vagaries of the
uncodified UK Constitution, the Westminster Parliament has been recognized as a body with unlimited legislative
power. Yet the parliamentary sovereignty of a representative democracy may seem to be at odds with popular
sovereignty as exercised in a referendum. Popular sovereignty also has other implications, such as in Scotland,
where an indigenous Scottish tradition claims that sovereignty resides in the Scottish people, in spite of the alter-
native claims of Diceyan parliamentary sovereignty. Thirdly, there is external sovereignty: whereby a country may
be sovereign and recognized as independent by the international community.
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for the admissibility of the preliminary ruling and showed the perils for the exercise of national
sovereign rights embedded in the lack of clarity on revocation options. Thus, it reconstructs the
critical aspects of the preliminary ruling of the CJEU. Subsequently, this Article examines
the implications of the ruling for the EU legal order. On the one hand, the analysis considers
the conception of the EU membership by comparing the approach of the CJEU and that of
Advocate General Campos Sanchez-Bordona in Wightman. On the other hand, unilateral revo-
cability is analyzed and its perils are highlighted. We conclude the Article by highlighting some of
the questions that remain unanswered after Wightman.

B. The Domestic Background: The Scottish Case for Revocation

In the conundrum of Brexit negotiations, some members of the Scottish Parliament, the UK
Parliament and the European Parliament felt a responsibility to explore all the potential conse-
quences of Article 50 TEU. They thus petitioned the Scottish Court of Session for a declarator
clarifying “whether, when and how the notification ... can unilaterally be revoked.”” They essen-
tially sought a legally valid alternative to both deal and non-deal Brexit. The declarator is a public law
remedy aimed at advising a public body on the meaning of the law and its application to the specific
case. Is there a legal remedy to stop the cut of the “conduit pipe” established by the European
Communities Act (ECA) 1972 that changed the British Constitution?® By addressing this key
constitutional question, the action aimed at unravelling the Brexit conundrum. Seeing that the exist-
ence of such a remedy was calling for a uniform interpretation of Article 50 TEU, the petitioners
sought a reference to the CJEU under Article 267 TFEU.

Yet, their case struggled to be heard in Scottish courts and was referred to the CJEU only after
appeal in the national court.” When the case was decided in the first instance before the Outer
House of the Scottish Court of Session on June 8, 2018, the petitioners were unsuccessful because
Lord Boyd of Duncansby declined to refer the case on three different grounds: The hypothetical
nature of the declaration sought; the encroachment of the question on parliamentary sovereignty;
and the impossibility to ascertain the facts on which the case was filed.!° Lord Boyd of Duncansby
held that there was no proposal nor intention to revoke the notification from the Government.'!
Petitioners’ action was based on parliamentary discussion, so that in the Lord Ordinary’s view,'? it
was up to Parliament itself and not to the courts to decide the options on Brexit.!* In addition,
according to his reading of the admissibility test before the CJEU in Gauweiler'* and American

"Wightman MSP and Others v. Secretary of State for Exiting the European Union [2018] CSIH 62 at [3] (Opinion of Lord
Carloway, the Lord President).

8In the Miller I case, the Supreme Court used the metaphor of the conduit pipe to illustrate the mechanism by which EU law
has legal effect in UK law under Section 2(1) of the ECA 1972. The metaphor shows that ECA 1972 is not itself the originating
source of EU law, but it rather allows the flow of EU law into UK domestic law. See R (Miller) v. Secretary of State for Exiting
the European Union [2017] UKSC 5, at [60]-[68].

The petition obtained permission to bring the action in courts—required under Scottish Law—only on appeal, as the
Outer House of the Scottish Court of Session refused to grant such permission. Only on the grounds of the constitutional
relevance of the case did the Inner House of the Court of Session on appeal grant such permission, despite the difficult
argumentation of the claims. See Wightman MSP and Others in the petition for judicial review on the issue of the unilateral
revocability of Article 50 of the Treaty of the European Union [2018] CSOH 8 (Opinion of Lord Doherty), which rejected the
permission; and Wightman MSP and Others v. The Advocate General [2018] CSIH 18 P1293/17 (Opinion of Lord Carloway,
the Lord President), especially at [10]-[12], which granted the permission.

90n the impact of the argumentation of the petitioners in the outcome of the first instance case, see Robert Taylor &
Adelyn Wilson, Brexit, the Revocation of Article 50, and the Path Not Taken: Wightman and Others for Judicial Review
Against the Secretary of State for Exiting the European Union, 22 EDINBURGH L. REv. 417 (2018).

UWightman MSP and Others v. Secretary of State for Exiting the European Union [2018] CSOH 61, at [45]-[47] (Opinion of
Lord Boyd of Duncansby).

12Every judge sitting in the Outer House is also known as Lord Ordinary.

BWightman MSP and Others, CSOH 61 at [58] (Opinion of Lord Boyd of Duncansby).

Case C-62/14, Gauweiler and Others v. Deutscher Bundestag, ECLI:EU:C:2015:400, Judgment of June 16, 2015.
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Express,'> the case did not meet the necessary factual requirements, nor the interpretation of
EU law being critical to the decision of the case.'®

The appeal judges sitting in the Inner House of the Scottish Court of Session, however,
noted that the circumstances of the case had significantly changed after the decision in the
Outer House. With the royal assent on the EU Withdrawal Act of June 26, 2018, the legal
framework under which Brexit was to be domestically managed and negotiated changed.
Under Section 13 of the EU Withdrawal Act 2018, the UK Parliament was required to express
a “meaningful vote” on the international agreement between the UK Government and the
European Council.!” If no approval were obtained, the Government would have needed to
explore new solutions, such as engaging in new negotiations, proposing non-deal Brexit
and—why not?—revoking the notification if it were a legally viable option. The petitioners
claimed that “first, the Lord Ordinary erred in holding that the issues were academic or hypo-
thetical.” They argued “the issue was of great constitutional importance” in so far as “the issue
was directly relevant to the parliamentarians’ decisions on how to vote.” For example, “if a
decision to remain was available as a matter of EU law, the UK Parliament could pursue that
option irrespective of Government policy. The Lord Ordinary’s decision would mean that
parliamentarians would have to vote in ignorance of this.”!®

By understanding how many strings MPs have to their bows, the petitioners first pointed to
the nature of national sovereignty under EU law. The issue of legality of unilateral revocation
can be raised with no consequence on Parliamentary sovereignty, because it is a matter of
EU law.'” The declarator would comply with the principle of primacy of EU law, which does
not compromise Parliamentary sovereignty.”’ Conversely, the respondent Secretary of State
for Exiting the European Union claimed that in the absence of any “real prospect of the
Government seeking to revoke the notification,” there was “no genuine dispute about the
proper construction of Article 50(2).” Thus, Parliament would be required to vote on the nego-
tiated withdrawal agreement under Section 13 of the EU Withdrawal Act, without any “need to
resolve any legal uncertainty.”?! The interpretative question is able to be raised only at the
international level, by the Member States, and not by individuals. In this case, Parliament
did not intend to ask Government to raise such an issue. Therefore, this situation did not meet
the requirements for advisory declarators “to ensure that a decision maker did not exceed or
abuse his powers.”??

Yet, the petitioners claimed that “secondly, the Lord Ordinary had erred in holding that the
court could not provide an advisory declarator on the legality of future or contingent action,”
because the court’s interpretation would not interfere with parliamentary sovereign choice and
proceedings. Thus, “the court would be fulfilling its constitutional obligation to maintain the
rule of law.” This included the concern surrounding the meaning of the applicable EU law and
avoiding a “pointless” Parliamentary decision in contrast with EU law.*?

The petitioners also submitted that “thirdly, the Lord Ordinary had erred in holding that referring
to statements in Parliament was unconstitutional, unlawful or incompetent,” because the petition
did not question those statements in courts against Parliamentary privilege.** “Fourthly, the

15Case C-304/16, American Express Co. v. HM Treasury Commissioners, ECLI:EU:C:2018:66, Judgment of Feb. 7, 2018.

Y$Wightman MSP and Others, CSOH 61 at [69]-[73] (Opinion of Lord Boyd of Duncansby).

17According to Article 13 of the EU Withdrawal Act 2018, the agreement needs to be approved by a resolution of the House
of Commons and to be debated in the House of Lords.

BWightman MSP and Others, CSOH 61 at [11] (Opinion of Lord Carloway, the Lord President).

1d. at [12].

2See Miller I and R (HS2 Action Alliance Ltd) v. Secretary of State for Transport [2014] UKSC 3.

“Wightman MSP and Others, CSOH 61 at [17] (Opinion of Lord Carloway, the Lord President).

21d. at [18].

2Id. at [13].

21d. at [14].
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Lord Ordinary had erred in determining that the CJEU would not entertain a reference,” because it
aims to “ensure access to justice” and only exceptionally denies such a reference.”.

C. From Edinburgh to Luxembourg: The Content of the Preliminary Reference

When responding to these pleas, the Inner Court of Session recognized their validity and admitted
the preliminary reference on the following grounds: The relevance of the remedy sought; the judi-
cial competence to ascertain its existence; and the need to settle the case by asking the CJEU for the
correct interpretation of the provision under Article 50 TEU. Once the Inner Court of Session
ascertained that parliamentary sovereignty was not compromised by the legal action, the exercise
of sovereign rights in Parliament depended on the existence of limits under EU law for the rev-
ocation of the withdrawal. The action of the declarator was found to be “neither academic nor
premature” under the EU Withdrawal Act 2018, as “the answer will have the effect of clarifying
the options open to MPs in the lead up to what is now an inevitable vote.””

Lord Menzies particularly stressed the constitutional relevance of the case and the need that the
judiciary make certain the legal meaning of the provision in order to enable the decision-makers to
make their choice.”” The fact that the Government did not intend to revoke the notification of
withdrawal, or that Parliament had not instructed it to do so, did not change the practical need
for the declarator. In fact, “constitutionally, and in terms of the 2018 Act, it is a matter for
Parliament to decide, not for the UK Government. The intention of the Government may be rel-
evant in terms of factual background, but it cannot be determinative of this issue.”?® Lord
Drummond Young also emphasized that the position of the Government might change because
of unforeseen developments and pragmatically stressed that “so far as the withdrawal from the
European Union is concerned, at this stage it appears impossible to be certain as to what will
happen in the coming months.”?* In his view, no deal as a default option would have severe legal
consequences, whose impact was hard to predict “from a professional legal perspective.”*° Lord
Drummond Young also recognized that Brexit is “plainly a matter of enormous importance for
the United Kingdom, constitutionally, economically and in numerous other ways. ... In these
circumstances, ascertaining the legal principles that apply to the use of Article 50 and its conse-
quences are a matter of great practical importance.”!

The petitioners had an interest in identifying the correct meaning of Article 50(2) TEU. Following
Lord Reed’s wider approach to accessing justice in the 2011 Supreme Court case AXA v Lord
Advocate,* Lordship Carloway clarified that the role of the courts is “to provide rulings on what
the law is and how it should be applied” and the existence of “sufficient interest” in the solution of
a case, depending upon whether the context justifies standing.** The Court of Session considered that
the existence of sufficient interest in the case—which might not be identifiable with an individual
right—was enough to act in courts, even if it did not cover the existence of such an individual right.

Having ascertained the existence of such an interest and the relevance of the action, the Court
of Session considered that the issue of a declarator in such a matter would not be in breach of
parliamentary privilege:

Id. at [15].

201d. at [27].

YId. at [35]-[36] (Opinion of Lord Menzies).

21d. at [38].

»Id. at [57] (Opinion of Lord Drummond Young).

0.

3d. at [59)].

32AXA General Insurance Limited and others (Appellants) v. The Lord Advocate and others (Respondents) [2011] UKSC 46,
[159]-[171], in particular [169]-[171].

3 Wightman MSP and Others, CSOH 61 at [21]-[25] (Opinion of Lord Carloway, the Lord President).
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The Court is not advising Parliament on what it must, or ought to, do. It is not otherwise
seeking to influence Parliament’s direction of travel. It is merely declaring the law as part of
its central function. How Parliament chooses to react to that declarator is entirely a matter for
that institution.**

According to Lord Drummond Young, under the British Constitution, the judiciary shall “decide
the law as it now exists” and “their decision is binding on both Parliament and the government;
that is an elementary application of the rule of law.”** Parliamentary privilege aims to protect free
speech in Parliament and the ability of MPs to vote, while ensuring the separation of powers.*®
Every constitutional body holds specific constitutional functions, which shall be exercised with
mutual respect.’” Insofar as no change of law is involved in the interpretation of Article 50
TEU, the decision is thus not for Parliament. Nor is the decision for Government because its
absence of any intention to revoke the notification is only a political matter.*® Instead, the courts
must decide on the interpretation of the law.

Thus, the Court of Session emphasized that the case “can only be answered definitively by the
CJEU” and only after the preliminary ruling could the Scottish court “grant the appropriate
declarator.” The Court of Session held the reference as necessary and determined that in the
spirit of cooperation between courts, the CJEU should give the preliminary ruling. By relying
on American Express and Gauweiler—the cases already mentioned in the first instance case as
precedents on the admissibility of references to the CJEU—the Court of Session held that it is
for the national court to assess both the need for a preliminary ruling and the relevance of the
questions to solve the national case, while the CJEU is in principle bound to give a ruling.*’
However, on the top of the legal admissibility of the question, the Court of Session also recalled
a pragmatic approach to judicial cooperation. Insofar as Scottish courts have always been careful
when referring cases to the CJEU—only doing so ten times in 45 years—and have worked to solve
disputes involving EU law on their own “without troubling the CJEU ... it would be disap-
pointing if a rare request for assistance were to be met with a negative response.”*!

The CJEU responded positively to such a cooperation request, by pointing out the responsibil-
ity of the national court referring the case “to determine in the light of the particular circumstances
of the case, both the need for a preliminary ruling in order to enable it to deliver judgment and the
relevance of the questions which it submits to the Court.” Thus, the CJEU, recalling the same
Gauweiler and American Express cases mentioned by the Court of Session, held that it “is in prin-
ciple bound to give a ruling.”** In the CJEU’s words:

It follows that questions relating to EU law enjoy a presumption of relevance. The Court may refuse
to rule on a question referred for a preliminary ruling by a national court only where it is quite
obvious that the interpretation of EU law that is sought bears no relation to the actual facts of
the main action or its purpose, where the problem is hypothetical, or where the Court does not
have before it the factual or legal material necessary to give a useful answer to the questions

341d. at [28]; see also id. at [41] (Opinion of Lord Menzies).

351d. at [48], [52] (Opinion of Lord Drummond Young).

314, at [64].

¥1d. at [65].

31d. at [50], [53].

%Id. at [31] (Opinion of Lord Carloway, the Lord President).

401d. at [30]; id. at [42] (Opinion of Lord Menzies). More cautiously, Lord Drummond Young considers that although the
practical effects of the application of Article 50 TEU suggests that the case is not hypothetical, the admissibility of the reference
“is a matter for the Court of the Justice of the European Union.” See id. at [60]-[62] (Opinion of Lord Drummond Young).

4U1d. at [30] (Opinion of Lord Carloway, the Lord President).

“Wightman, Case C-621/18 at para. 26.

https://doi.org/10.1017/glj.2020.49 Published online by Cambridge University Press


https://doi.org/10.1017/glj.2020.49

German Law Journal 805

submitted to it (judgments of 16 June 2015, Gauweiler and Others, C-62/14, EU:C:2015:400, para-
graph 25, and of 7 February 2018, American Express, C-304/16, EU:C:2018:66, paragraph 32).

As aresult, the CJEU reconnected the general or hypothetical nature of the preliminary reference
to its irrelevance for “the effective resolution of a dispute.”** Insofar as the Edinburgh court rec-
ognized in the question of law “a genuine and live issue, of considerable practical importance,”*
linked to the exercise of MPs’ rights in Parliament—it is not for the CJEU to question such
assessments of the national court. Nor is the CJEU to consider the legitimacy of national legal
proceedings. As long as the national court identified the relevance of the issue for the exercise
of parliamentary sovereignty, the CJEU deemed the action admissible.*®

D. The Substance of the Decision of the CJEU

Wightman was the first occasion for the Luxembourg Court to offer an interpretation of Article 50
TEU and, as in other “historical” decisions, it tried to give continuity to its case law by reading
Article 50 TEU in combination with other provisions. There, the Luxembourg Court openly used
the constitutional jargon inaugurated with the Les Verts case.”’ Not by chance, Les Verts, together
with the Kadi judgment*® and Opinion 2/13,* is mentioned in paragraph 44 in order to recall the
constitutional and sui generis nature of the European Treaties.”

The Court offered a reading of Article 50 TEU in context, by attempting, in other words, to
interpret this provision in light of the values that characterize the integration process. For exam-
ple, the reference to the impact of the possible exit of the United Kingdom on the EU citizenship!
is confirmation of the systematic reading given by the Court.>?

Id. at para. 27.

“d. at para. 28.

41d. at paras. 29, 35.

4]d. at para. 30.

“’Case C-294/83, Les Verts v. Parliament, ECLIEU:C:1986:166, Judgment of Apr. 23, 1986.

*8Case C-402/05 P, Kadi and Al Barakaat International Foundation/Council and Commission, ECLIEU:C:2008:461,
Judgment of Sep. 3, 2008; see also Opinion of Advocate General Poiares Maduro in Case C-402 & 415/05 P, Kadi and Al
Barakaat International Foundation/Council and Commission, ECLI:EU:C:2008:30, Opinion of Jan. 23, 2008. On the Kadi saga
see KADI ON TRIAL: A MULTIFACETED ANALYSIS OF THE KADI JUDGMENT (Matej Avbelj, Filippo Fontanelli & Giuseppe
Martinico eds., 2014); Marta Simoncini, Risk Regulation Approach to EU Policy Against Terrorism in the Light of the
ECJ/CFI Jurisprudence, 10 GERMAN L.J. 1526 (2009).

“Opinion 2/13, On the draft agreement providing for the accession of the European Union to the Convention for the
Protection of Human Rights and Fundamental Freedoms, ECLI:EU:C:2014:2454, Opinion of Dec. 18, 2014.

YWightman, Case C-621/18 at para. 44:

In that respect, it must be borne in mind that the founding Treaties, which constitute the basic constitutional
charter of the European Union (judgment of 23 April 1986, Les Verts v Parliament, 294/83, EU:C:1986:166, para-
graph 23), established, unlike ordinary international treaties, a new legal order, possessing its own institutions, for
the benefit of which the Member States thereof have limited their sovereign rights, in ever wider fields, and the
subjects of which comprise not only those States but also their nationals (Opinion 2/13 (Accession of the European
Union to the ECHR) of 18 December 2014, EU:C:2014:2454, paragraph 157 and the case-law cited).

5Daniel Sarmiento, Brexit and EU Citizenship After Wightman, DESPITE OUR DIFFERENCES (Dec. 12 2018), https://

despiteourdifferencesblog.wordpress.com/2018/12/12/brexit-and-eu-citizenship-after-wightman/.
2Wightman, Case C-621/18 at para. 64:

It must also be noted that, since citizenship of the Union is intended to be the fundamental status of nationals of
the Member States (see, to that effect, judgments of 20 September 2001, Grzelczyk, C-184/99, EU:C:2001:458, para-
graph 31; of 19 October 2004, Zhu and Chen, C-200/02, EU:C:2004:639, paragraph 25; and of 2 March 2010,
Rottmann, C-135/08, EU:C:2010:104, paragraph 43), any withdrawal of a Member State from the European
Union is liable to have a considerable impact on the rights of all Union citizens, including, inter alia, their right
to free movement, as regards both nationals of the Member State concerned and nationals of other Member States.

https://doi.org/10.1017/glj.2020.49 Published online by Cambridge University Press


https://despiteourdifferencesblog.wordpress.com/2018/12/12/brexit-and-eu-citizenship-after-wightman/
https://despiteourdifferencesblog.wordpress.com/2018/12/12/brexit-and-eu-citizenship-after-wightman/
https://doi.org/10.1017/glj.2020.49

806 Giuseppe Martinico and Marta Simoncini

It is interesting to note that, in Wightman, on the specific issue of the revocability of the noti-
fication, the CJEU opted for a construction other than that endorsed by the High Court of England
and Wales™ and by the Supreme Court of the United Kingdom in the Miller I saga.

On those occasions, both British courts denied the Government’s ability to exercise the power
of notification of the intention to leave the Union ex Article 50 TEU to the European Council
without parliamentary involvement. The non-revocability of the notification had been one of
the fundamental pillars of the judges’ reasoning and served as an external—referring to a
non-national norm—premise of that judgment. Indeed, Article 50 TEU offered margins for either
options as scholars had already pointed out:

The point is arguable either way. It could be argued that since a notification to withdraw is
subject to a Member State’s constitutional requirements, the Treaty therefore leaves to each
Member State the possibility of rescinding that notification in accordance with those require-
ments. On the other hand, it could also be argued that Article 50 only provides for two pos-
sibilities to delay the withdrawal of a Member State from the EU once notification has been
given (an extension of the time limit, or a different date in the withdrawal agreement).
There’s no suggestion that this is a non-exhaustive list. Therefore, the notification of
withdrawal can’t be rescinded.”

We think that, on those occasions, the reference to Article 50 TEU was appropriate. Over the
years, the UK membership in the Union has created complex rules in the etymological sense
of the term:—a set of norms that are the result of a tangled knot between domestic law and
European law.”> This made the reference to the law of the EU Treaties inevitable for the correct
reading of the question posed to the British courts in the case of the Miller I saga. The wording
itself of Article 50 TEU, moreover, refers to domestic law when it reads that “[a]ny Member State
may decide to withdraw from the Union in accordance with its own constitutional requirements.”
This confirms the legal interlacement created by the European integration process. A similar
choice can be found in other provisions of the European Treaties. For example, it is possible
to recall the reference included in Article 48(4) TEU and in many of the provisions of the EU
Charter of Fundamental Rights. However, precisely because of the impact that the question of
revocability of the notification had on the margin of maneuver of the UK Parliament, commen-
tators stressed the excessive brusqueness of some of the relevant passages in the Miller I saga. They
also criticized the choice not to raise a preliminary question to the CJEU.”® Returning to
Wightman of the CJEU, we can see how the Luxembourg Court started from a premise similar
to that employed by the British courts—the inextricability of national and supranational legal
systems. This was then reaffirmed by the CJEU itself in paragraph 45 of the Wightman judgment,
which also included a reference to the Achmea® case.”®

3R (Miller) v. Secretary of State for Exiting the European Union, [2016] EWHC 2768.

>4Steve Peers, Article 50 TEU: The uses and abuses of the process of withdrawing from the EU, EU ANALysis (Dec. 8, 2014),
http://eulawanalysis.blogspot.com/2014/12/article-50-teu-uses-and-abuses-of. html; see also Jake Rylatt, The Irrevocability of
an Article 50 Notification: Lex Specialis and the Irrelevance of the Purported Customary Right to Unilaterally Revoke, UK
Const. L., (July 27, 2016), https://ukconstitutionallaw.org/; Charles Streeten, Putting the Toothpaste Back in the Tube:
Can an Article 50 Notification Be Revoked?, UK CoNsT. L., 2016, https://ukconstitutionallaw.org/2016/07/13/charles-
streeten-putting-the-toothpaste-back-in-the-tube-can-an-article-50-notification-be-revoked/.

50On the complexity of the EU legal system, see GIUSEPPE MARTINICO, THE TANGLED COMPLEXITY OF THE EU
CONSTITUTIONAL PROCESS: THE FRUSTRATING KNOT OF EUROPE (2012).

56Steve Peers, Brexit: can the ECJ get involved?, EU LAw ANALYSIS (Nov. 3, 2016) http://eulawanalysis.blogspot.com/2016/
11/brexit-can-ecj-get-involved.html.

Case C-284/16, Slowakische Republik (Slovak Republic) v. Achmea, ECLI:EU:C:2018:158, Judgment of Mar. 6, 2018.

S8 Wightman, Case C-621/18 at para. 45:

According to settled case-law of the Court, that autonomy of EU law with respect both to the law of the Member
States and to international law is justified by the essential characteristics of the European Union and its law,
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Indeed, Wightman is interesting as it offers a confirmation of the difficult distinguishability
between national and supranational legal systems and the complex nature of European law.
Another example of the complex context triggered by the Europeanization of the national system
is the Miller I decisions of the High Court and the UK Supreme Court, especially in the passages
devoted to the importance of the EU integration for the genesis of a new category of rights.*

Will Brexit imply a perfect return to the starting condition of the British legal system?
We think not. The simple fact that the European Union (Withdrawal) Act 2018 also aims to save
EU-derived domestic legislation, while incorporating EU legislation,*” shows that the future of the
UK will build upon the legacy of its European membership—instead of radically denying the
added value produced by these years of integration. In other words, “Brexit does not mean that
all these rights will be lost.”®!

Nevertheless, if in the Miller I saga the British courts opted for the non-revocability of the noti-
fication to justify the involvement of the Parliament,®* the CJEU instead came to a different con-
clusion in Wightman. Indeed, in Miller I litigation, the non-revocability of the Article 50
notification was the agreed assumption on which the courts had proceeded. The CJEU followed
a different path and did so by relying on the systematic reading of Article 50 TEU,* and recalling
the aims of the integration process.

In so doing, it also paid particular attention to the values of liberty and democracy, especially in
the part of the judgment recalling the Kadi case.** Moreover, after discarding the parallel with the
decision to request an extension of the negotiations pursuant to Article 50(3) TEU paragraph 60,
the CJEU focused on Article 49 TEU in order to reiterate that the decision to join the EU is based

relating in particular to the constitutional structure of the European Union and the very nature of that law. EU law
is characterized by the fact that it stems from an independent source of law, namely the Treaties, by its primacy
over the laws of the Member States, and by the direct effect of a whole series of provisions which are applicable to
their nationals and to the Member States themselves. Those characteristics have given rise to a structured network
of principles, rules and mutually interdependent legal relations binding the European Union and its Member States
reciprocally as well as binding its Member States to each other (judgment of 6 March 2018, Achmea, C-284/16, EU:
C:2018:158, paragraph 33 and the case-law cited).

¥See, e.g., R (Miller), [2017] UKSC 5 at [69].

%0European Union (Withdrawal) Act 2018, c. 16, §§ 2, 3 (UK) http://www.legislation.gov.uk/ukpga/2018/16/contents/
enacted; see also Marta Simoncini, Part I: The Uncertain Application of the EU Withdrawal Act 2018. From the Great
Repeal to the Contingency Plan?, IACL-AIDC BLOG (Aug. 6, 2018), https://blog-iacl-aidc.org/blog/2018/8/6/part-i-the-
uncertain-application-of-the-eu-withdrawal-act-2018-from-the-great-repeal-to-the-contingency-plan.

®1Piet Eeckout & Eleni Frantziou, Brexit and Article 50 TEU: A Constitutionalist Reading, 54 COMMON MKT. L. REV. 695,
695-733 (2017).

2R (Miller) v Secretary of State for Exiting the European Union [2016] EWHC 2768, at [11], [17]; Miller I at [26]:

In these proceedings, it is common ground that notice under [A]rticle 50(2) (which we shall call “Notice”) cannot
be given in qualified or conditional terms and that, once given, it cannot be withdrawn. Especially as it is the
Secretary of State’s case that, even if this common ground is mistaken, it would make no difference to the outcome
of these proceedings, we are content to proceed on the basis that that is correct, without expressing any view of our
own on either point. It follows from this that once the United Kingdom gives Notice, it will inevitably cease at a
later date to be a member of the European Union and a party to the EU Treaties.

3 Wightman, Case C-621/18 at paras. 61-67.

%4d. at paras. 61-62:

As regards the context of Article 50 TEU, reference must be made to the 13th recital in the preamble to the TEU, the
first recital in the preamble to the TFEU and Article 1 TEU, which indicate that those treaties have as their purpose the
creation of an ever closer union among the peoples of Europe, and to the second recital in the preamble to the TFEU,
from which it follows that the European Union aims to eliminate the barriers which divide Europe.

It is also appropriate to underline the importance of the values of liberty and democracy, referred to in the second
and fourth recitals of the preamble to the TEU, which are among the common values referred to in Article 2 of that
Treaty and in the preamble to the Charter of Fundamental Rights of the European Union, and which thus form
part of the very foundations of the European Union legal order (see, to that effect, judgment of 3 September 2008,
Kadi and Al Barakaat International Foundation v Council and Commission, C-402/05 P and C-415/05 P, EU:
C:2008:461, paragraphs 303 and 304).
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on a free and voluntary commitment.®> Finally, by illustrating the parallels between Article 49
TEU and Article 50 TEU, the CJEU concluded, regarding the revocability of the notification:

In those circumstances, given that a State cannot be forced to accede to the EU against its will,
neither can it be forced to withdraw from the EU against its will. However, if the notification
of the intention to withdraw were to lead inevitably to the withdrawal of the Member State
concerned from the EU at the end of the period laid down in Article 50(3) TEU, that Member
State could be forced to leave the EU despite its wish—as expressed through its democratic
process in accordance with its constitutional requirements—to reverse its decision to with-
draw and, accordingly, to remain a Member of the EU. Such a result would be inconsistent
with the aims and values referred to in paragraphs 61 and 62 of the present judgment. In
particular, it would be inconsistent with the Treaties” purpose of creating an ever closer union
among the peoples of Europe to force the withdrawal of a Member State which, having noti-
fied its intention to withdraw from the EU in accordance with its constitutional requirements
and following a democratic process, decides to revoke the notification of that intention
through a democratic process.®®

Another interesting passage in the judgment is that—and this is a rare thing in the case law of the
Court—the CJEU looked at the preparatory works of the second Convention (concerning the
Treaty establishing a Constitution for Europe)®” in order to support its decision. In particular,
it recalled that all amendments proposed about the possibility of expelling a Member State in order
to avoid the risk of abuse during the withdrawal procedure had been rejected.®® This is a curious
“exhumation” of the preparatory works of a text that never came into force, which is the Treaty
establishing a Constitution for Europe. At the same time, the CJEU, aware of the risk of an exces-
sively unilateral reading of this provision, tried to limit the time frame in which such a decision
could be taken, when it says (repeatedly, as if to reassure itself) that:

Id. at para. 63:

As is apparent from Article 49 TEU, which provides the possibility for any European State to apply to become a
member of the European Union and to which Article 50 TEU, on the right of withdrawal, is the counterpart, the
European Union is composed of States which have freely and voluntarily committed themselves to those values,
and EU law is thus based on the fundamental premise that each Member State shares with all the other Member
States, and recognizes that those Member States share with it, those same values (see, to that effect, judgment of 25
July 2018, Minister for Justice and Equality (Deficiencies in the system of justice), C-216/18 PPU, EU:C:2018:586,
paragraph 35).

Id. at paras. 65-67.

’Costanza Margiotta, Vizi e virtu della secessione. A proposito dellarticolo 59 del progetto di Costituzione europea, 34

RAGION PRATICA 257, 257-72 (2004).
SWightman, Case C-621/18 at paras. 68-70:

The origins of Article 50 TEU also support an interpretation of that provision as meaning that a Member State is
entitled to revoke unilaterally the notification of its intention to withdraw from the European Union. That article
largely adopts the wording of a withdrawal clause first set out in the draft Treaty establishing a Constitution for
Europe. Although, during the drafting of that clause, amendments had been proposed to allow the expulsion of a
Member State, to avoid the risk of abuse during the withdrawal procedure or to make the withdrawal decision more
difficult, those amendments were all rejected on the ground, expressly set out in the comments on the draft, that
the voluntary and unilateral nature of the withdrawal decision should be ensured. It follows from the foregoing that
the notification by a Member State of its intention to withdraw does not lead inevitably to the withdrawal of that
Member State from the European Union. On the contrary, a Member State that has reversed its decision to with-
draw from the European Union is entitled to revoke that notification for as long as a withdrawal agreement con-
cluded between that Member State and the European Union has not entered into force or, if no such agreement has
been concluded, for as long as the two-year period laid down in Article 50(3) TEU, possibly extended in accordance
with that provision, has not expired. That conclusion is corroborated by the provisions of the Vienna Convention
on the Law of Treaties, which was taken into account in the preparatory work for the Treaty establishing a
Constitution for Europe.
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As the Advocate General stated in points 94 and 95 of his Opinion, the sovereign nature of
the right of withdrawal enshrined in Article 50(1) TEU supports the conclusion that the
Member State concerned has a right to revoke the notification of its intention to withdraw
from the EU, for as long as a withdrawal agreement concluded between the EU and that
Member State has not entered into force or, if no such agreement has been concluded,
for as long as the two-year period laid down in Article 50(3) TEU, possibly extended in accor-
dance with that provision, has not expired.®

In so doing, the Court seemed to limit the risks associated with the unilateral nature of the revo-
cability of the intention to leave in the two-year period—except for what is established by Article
50(3) TEU. However, even during this period, a situation of evident uncertainty could be gener-
ated, increasing the confusion surrounding the activity of the EU institutions and the instability of
the markets. These considerations of the Court were followed by a procedural clarification when it
added that “in the absence of an express provision governing revocation of the notification of the
intention to withdraw, that revocation is subject to the rules laid down in Art[icle] 50(1) TEU for
the withdrawal itself, with the result that it may be decided upon unilaterally, in accordance with
the constitutional requirements of the Member State concerned.””®

The lack of reference to the concept of national identity has been one of the fundamental
differences between the Opinion of the Advocate General and the ruling of the CJEU. There
is another difference, however, that should be emphasized. While the Advocate General tried
to find, in the principle of good faith and sincere cooperation—Article 4 TEU—a limit to this
sovereign choice of the Member State concerned, this reference disappeared in the judgment
of the CJEU. These are probably the most critical issues of the Wightman case that we will analyze
in the following sections.

E. The EU Legal System Under the Light of the Right Under Article 50 TEU: The Role
of Autonomy?

The Wightman case of the CJEU contributed not only to clarifying the viable options concerning
Brexit, but also offering several insights on the nature of the EU legal order itself. Both Advocate
General Campos Sanchez-Bordona and the Grand Chamber of the Court recognized that Article
50 TEU does not expressly prohibit, nor authorize, any form of revocation of the withdrawal noti-
fication.”! Despite this, they approached the legal minimalism of the provision on this very issue
by relying on different visions of the relationship between the departing Member State and the EU
legal order. Their interpretative approach to filling the lacuna in the black letter of the law differed
sensibly with regard to the conceptualization of the sovereign right to reverse the withdrawal proc-
ess and the conditions for its exercise. Advocate General Campos Sanchez-Bordona filled the
lacuna through international law, looking at Article 50 TEU as “lex specialis, in respect of the
general rules of international law on withdrawal from treaties, but not a self-contained provision
which exhaustively governs each and every detail of the withdrawal process.”’? Conversely, the
CJEU relied on the autonomy of the EU legal order and justified its interpretation on the grounds
of the “structured network of principles, rules and mutually interdependent legal relations binding
the EU and its Member States reciprocally as well as binding its Member States to each other.””®

Id. at para. 57.

0Id. at para. 58.

7IId. at para. 48; Opinion of Advocate General Campos Sdnchez-Bordona, Case C-621/18, Wightman and others v.
Secretary of State for Exiting the European Union, ECLI:EU:C:2018:978, Opinion of Dec. 4, 2018, paras 82-85.

2Opinion of Advocate General Campos Sénchez-Bordona at para. 85.

3Wightman, C-621/18 at para. 45.
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Although both Advocate General Campos Sanchez-Bordona and the Court reached the same
positive conclusion about the unilateral revocability of the notification under Article 50 TEU, they
reached it from different routes. The Advocate General analyzed withdrawal as “a typical
international law issue.””* Thus the Advocate General used international law and the Vienna
Convention on the Law of the Treaties “to provide interpretative guidelines to assist dispelling
doubts about issues that are not expressly dealt with in Article 50 TEU.””

Predictably, the CJEU refused to treat withdrawal and its reversal as an international law issue
related to the participation of States in a Treaty. It also reaffirmed its willingness to note the differ-
ence between the EU legal order and “ordinary international treaties.”’® The Court built its rea-
soning off the idea that the EU is a new legal order, autonomous from the Member States and
international law, with its own institutions and independent sources of law—which have primacy
over the laws of the Member States and may confer rights with direct effects.”” By emphasizing the
autonomy of EU law, in Wightman the CJEU reiterated the consistency of its own case law since
the Van Gend and Loos case aiming to “expressly cut the umbilical cord with classic international
law.””® This interpretation underscores the distinctiveness of EU law and dualism in the applica-
tion of international law. As the Court did in both Kadi, when assessing the validity of restrictions
on suspected terrorists,”” and Opinion 2/13, when evaluating the EU accession to the ECHR,* the
autonomy of EU law brings about the assessment of the relevant question in light of the Treaties.®!
In Wightman, the CJEU analyzed the question of revocation in light of EU law, holding that its
conclusion “is only corroborated by the provisions of the Vienna Convention on the Law of the
Treaties.”®” The same approach of autonomy has also been upheld in the recent Opinion 1/17
on the Comprehensive Economic and Trade Agreement between Canada and the European
Union and its Member States (CETA).® This characterization of the autonomy of EU law creates
a self-protecting barrier against external interference from international law that may affect the
functioning of the EU law’s fortress. This approach extends to the foundational moment of the
establishment of that fortress, including the withdrawal stage.

The contrasting approaches of the Advocate General and the Court represent different back-
drops against which the unilateral revocation of the notification is contextualized and evaluated.
According to the Advocate General, the right of withdrawal under Article 50 TEU is:

Based on the rules of international law ... because withdrawal from an international treaty is
by definition a unilateral act of a State party. Like a treaty-making power, the right no longer
to be bound (withdrawal or denunciation) by a treaty to which a State is a party is a mani-
festation of that State’s sovereignty. If a State’s decision to conclude a treaty is unilateral, so is
its decision to withdraw from it.3*

As a consequence of the unilateral nature of the withdrawal, “unilateral revocation would also be a
manifestation of the sovereignty of the departing Member State, which chooses to reverse its initial

7*Opinion of Advocate General Campos Sinchez-Bordona at para. 84.

5Id. at para. 82.

7®Wightman, C-621/18 at para. 44.

77Id. at paras. 44-45.

78See ROBERT SCHUTZE, EUROPEAN UNION Law (2d ed. 2015).

7?Opinion of Advocate General Poiares Maduro in Kadi, Joined cases 402 & 415/05 P paras. 281-82, 286-88.

80pinion 2/13 at paras. 166-178.

81In Wightman, the Court referred to both Kadi and Opinion 2/13.

82Wightman, Case C-621/18 at para. 70.

80pinion 1/17, On the Comprehensive Economic and Trade Agreement between Canada, of the one part, and the
European Union and its Member States, of the other part, ECLI:EU:C:2018:478, Opinion of June 21, 2018, at para. 109.

840pinion of Advocate General Campos Sdnchez-Bordona at para. 93.
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decision.”®® The CJEU shared the idea that the right of withdrawal expresses a sovereign decision
of the State, but it reconnected this to the right of the State “to retain its status as a Member State of
the European Union, a status which is not suspended or altered by that notification”.%

The teleological interpretation of Article 50 TEU is, therefore, based on different premises. The
Advocate General identified in the unilateral revocability of the notification of the withdrawal a
means to reconcile the respect for the national identities of the Member States under Article 4(2)
TEU, and the integration objective under Article 1 TEU, including the protection of citizens’
rights.®” Conversely, the CJEU did not refer to the respect for the constitutional identities of
the Member States, but instead emphasized the Member States’ commitment to the common val-
ues of integration, specifically excluding that a Member State can be forced to leave against its own
will.#® This implicitly highlights the pragmatic challenges that withdrawal entails. Insofar as EU
and domestic legally binding relations are deeply interrelated, it is pragmatically difficult to dis-
entangle such constitutional interdependence and separate a Member State’s legal order from the
EU. As Eeckout and Frantziou underlined, such interdependence means that a complex system of
rights is at stake in the withdrawal process, and this requires a specific constitutional reading of
Article 50 TEU.* In short, while the Advocate General aimed to strike a balance between national
sovereignty and the European project, the CJEU focused on the goals of the EU legal order and the
persistent willingness of the State to be part of that project.

The different characterization of the sovereign right of the Member State to commit to and
withdraw from the EU legal system is accompanied by different conditions for its exercise.
Both the Advocate General and the CJEU considered the revocability of the withdrawal to be
the expression of a sovereign right. Yet, Advocate General Campos Sanchez-Bordona attached
a number of reasonable conditions, while the CJEU rejected the imposition of constraints on
the exercise of the sovereign right.

Insofar as revocation is unilateral, in principle, the constitutional requirements of the States are
the only legal conditions attached to the exercise of such a right. The Advocate General argued
that the unilateral exercise of the right should be reasonably tempered to protect from procedural
abuse. Thus, the Advocate General emphasized that the duty to give reasons for the revocation
would be reasonable, as the State in question “runs counter to its previous actions;”*° the temporal
limit covering the period before the subscription of the agreement of the parties “logically” applies
to the revocation;’ and the exercise of the right shall be subject to the principles of good faith and
sincere cooperation.”” All these common sense requirements should protect against “tactical rev-
ocations,”®® while ensuring the legitimate right of the State to change its position. According to the
Advocate General, making the revocation unanimous “would increase the risk of the Member
State leaving the European Union against its will”—changing a sovereign choice into potential
expulsion.’* In the interpretation of the Advocate General, revocation should be exercised by
ensuring mutual trust between the departing State and the EU, and not mutual consent as required
by the Council and the Commission. Mutual trust requires reasonable justification to ensure that
collateral legal tactics do not drain negotiations and do not turn a right into a privilege.

As previously mentioned, the Court did not impose any condition on the exercise of this right.
The Court requires only that the revocation be “unequivocal and unconditional, that is to say that

81d. at para. 94.

8Wightman, C-621/18 at para. 59.

87Opinion of Advocate General Campos Sdnchez-Bordona at para. 137.
88 Wightman, C-621/18 at para. 66.

8Eeckout & Frantziou, supra note 61 at 699-700.

“0pinion of Advocate General Campos Sinchez-Bordona at para. 146.
911d. at para. 147.

22Id. at para. 148.

%Id. at paras. 150, 154.

9d. at para. 169.
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purpose of that revocation is to confirm the EU membership of the Member State concerned
under the terms that are unchanged as regards its status as a Member State, and that revocation
brings the withdrawal procedure to an end.””

To avoid the risk of undue interference and preserve the unconditional characteristics of
the right, the CJEU rejected the condition of the unanimity of the European Council required
by the Council and the Commission, and did not request any additional evidence in the exercise
of the revocation to demonstrate that there is no tactical use of the right. Accordingly, the burden
is upon the other Member States to trust the declaration of the State to reverse its withdrawal
intentions unequivocally and unconditionally. The conclusion of the CJEU focused on the good
faith of the decision of the Member State to genuinely reverse its previous withdrawal intention,
while binding the other Member States to that decision. This means that the principle of mutual
trust still applies in the relations between the un-departing Member State and the other Member
States, because they all commit to the same values.

F. Sovereign Perils. What Might this Decision Represent for the Rest of the EU?

The wording of Article 50 TEU does not say much about the revocability of the notification and
scholars”® argue that a possible bona fide change of mind should be admissible under EU law.
However, we are of the opinion that the content of Article 50 TEU must be read narrowly in order
to avoid the risk of abuse. The abuse in question could result in a strategic use of the threat of exit
in order to renegotiate more favorable conditions. This almost became a reality—and if not for the
vote of June 23, 2016—“A New Settlement for the United Kingdom within the European Union”
would have entered into force and this would have created several issues, as scholars pointed out
when commenting upon the norms of that problematic deal.’” In this sense it can be argued that
the EU is experiencing a sort of inevitable crisis, because not even the victory of Bremain would
have avoided a necessary rethinking of the integration process and a season of conflicts. This leads
to the second point of our argument: In our opinion, we should favor a “sustainable” reading of
Article 50 TEU, precisely in order to avoid the integration process being held hostage to possible
instrumental uses of this provision.

This debate reminds us of the discussion about the codification of some secession clause in
federal and regional systems. Building upon this similarity, one could argue that risks like these
exist even in the absence of a secession clause as the Spanish case shows. In that context, the lack of
an explicit provision on secession has led to the explosion of a political crisis in the absence of
constitutional paths other than the constitutional amendment.®® More in general, silence does not
seem to work when dealing with secession because it creates ambiguity, as Ginsburg and Versteeg
have recently pointed out.”

SWightman, C-621/18 at para. 74.

%Paul Craig, Brexit: A Drama in Six Acts, 41 EUROPEAN L. REv. 447, 447-68 (2016); Eeckout & Frantziou, supra
note 61 at 712.

97 Andrew Duff, Britain’s special status in Europe: A comprehensive assessment of the UK-EU deal at its consequences, POLICY
NETWORK (Mar. 3, 2016), https://policynetwork.org/publications/papers/britains-special-status-in-europe/.

%Josep Maria Castella Andreu, The Reception in Spain of the Reference of the Supreme Court of Canada on the Secession of
Quebec, in THE CANADIAN CONTRIBUTION TO A COMPARATIVE LAW OF SECESSION 69 (Giacomo Delledonne & Giuseppe
Martinico eds., 2019); MIGUEL BELTRAN DE FELIPE, MYTHS AND REALITIES OF SECESSIONISMS. A CONSTITUTIONAL
APPROACH TO THE CATALONIAN CRISIS (2019).

9See the considerations made by Ginsburg and Versteeg:

When the constitution grants a right to secession, then, actual break-up may both be more likely and less violent.
We theorize that constitutional silence might be the worst possible option. When a constitution does not deal with
secession head-on, secessionist groups may seize on this ambiguity to make a case for secession and might even be
able to gather popular support for their cause. Yet, such movements have a rocky road ahead: where a constitution
is silent on secession, it is not clear that the central government sanctions such movements, and if it turns out that
it does not, secessionist disputes can burst out in violence. The same logic applies to constitutional prohibitions
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To remedy this ambiguity, in 1998 the Canadian Supreme Court devised a normative path
despite the silence of the relevant constitutional sources and in light of some unwritten “under-
lying principles.”'? Stepping back to the EU, the conclusion reached in Wightman could be seen
as a reasonable choice, but it risks exposing Article 50 TEU to dangerous unilateral readings.
Indeed, there is something that we do not find convincing in this judgment. First of all, the fre-
quent mention made by the CJEU of the concept of sovereignty represents a linguistic choice at
odds with that of national identity used by the Advocate General in his Opinion.!?! The adjective
“sovereign” was repeated six times in the English version of the judgment and the concept of sov-
ereignty was undoubtedly one of the keywords of the decision. Echoing the concerns of the
Scottish reference on the protection of national sovereign rights in the Brexit’s vote, the
CJEU’s ruling focused on enabling the State to make a fully informed choice.

Among the flaws of the judgment, there is certainly the lack of reference to the principle of
sincere cooperation, which had instead been mentioned by the Advocate General as a “further
limit on the exercise of the right of unilateral revocation” in paragraph 148 of his Opinion.
Along with the principle of sincere cooperation, the reference to national identity also vanished
in the Wightman ruling. In this way, another piece of the interpretative mosaic proposed by the
Advocate General disappeared.'®” In other words, it seems to us that the CJEU has excessively
focused on an approach that looks at national sovereignty, while the Advocate General was more
careful in coming up with possible remedies to prevent the Member States from exercising their
sovereignty in an abusive manner.

In our view, the CJEU tried to guarantee the sovereign choice at the costs of the multilateral
rationale of Article 50 TEU. While the Advocate General tried to mitigate such a choice with the
recognition of loyal cooperation, this kind of balance does not seem to belong to the
reconstruction advanced by the CJEU. The CJEU instead kicked Article 4 TEU out of the picture,
by framing the issue in light of national sovereignty. The reference to identity in this sense was
much more promising. It is no coincidence that both national identity and loyal cooperation are
recalled in this provision. Recently, national identity has been under siege as if it were per se a dirty
word!®—a bad concept that would inevitably lead to the disintegration of the EU. There is no
doubt that Article 4(2) TEU has been abused, and scholars have already identified several exam-
ples of this.!"” At the supranational level, Advocates General have sometimes opposed national
identity to fundamental rights,'> subsequently offering a misleading dichotomy. In our view,
however, these abuses or misunderstandings do not exclude the possibility of a proper use of this
clause. Our first recommendation regards the need for a systematic interpretation of the clause. In
other words, this clause should not be read in splendid isolation, but in context, because it is
merely a star in a broader constellation of values guaranteed by the EU Treaties.

that are more ambiguous, such as statements of territorial integrity. The lack of constitutional clarity, then, may
contribute to instability and violence.
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Our second point directly stems from the first—Article 4(2) should not be detached from the
reference to the moment of commonality recalled in Articles 2 and 6 TEU. This was clear in the
wording of Article 6 pre-Lisbon formula, where both national identity and common constitutional
traditions were disciplined in the same provision. It is likely that the decoupling that occurred in
Lisbon was a mistake, galvanizing the temptations of a unilateral and decontextualized reading of
the identity clause.

Finally, as suggested earlier, Article 50 TEU can be compared to secession clauses, although
scholars have distinguished between withdrawal and secession.!% Secession clauses are tradition-
ally ambiguous and rarely aim at facilitating the exit.!”” On the contrary, they are frequently
drafted to make secession difficult and conditional upon the respect of some procedures and
values—thus preserving axiological continuity and respect of the rule of law.'”® Article 50
TEU represents such ambiguity in both the lack of an explicit mention of the possibility of revok-
ing the notification and in clarifying how many times the extension can be requested. In giving
such interpretation in Wightman the CJEU exposed the rest of the EU to uncertainty and uni-
lateral choice that have little to do with the reference to “its own constitutional requirements”
included in Article 50(2) TEU.

Clearly, the CJEU knew that it had to rule on a very sensitive question and knew sovereigntists
were waiting for its final decision. In this sense, the insistence on the concept of sovereignty could
be seen as a strategic, rather than an obliged, choice. The wording itself of Article 50 TEU, after all,
refers to the national legal systems in its first paragraph, and this could justify the deference of the
Court. Will this interpretation be enough to avoid the risk of instrumental abuse? That is hard to
say. For the time being, Brexit has been a fundamental test bench mainly for the constitutional
system of the United Kingdom. However, the risk of a domino effect, according to which other EU
countries might be tempted to follow a similar path, cannot be excluded. Wightman is going to be
a reference point for future exit related cases, but its ambiguities might still trigger unexpected
developments.
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