
Journal of the American Bar Foundation
Volume 43, Number 2, Spring 2018

Law & 
Social Inquiry

https://doi.org/10.1111/lsi.12327 Published online by Cambridge University Press

https://doi.org/10.1111/lsi.12327


Law &
 Social Inquiry 

Journal of the American Bar Foundation
Expanding Knowledge, Advancing Justice
Published by Wiley Blackwell

Editor Christopher W. Schmidt

Review Section Editor Howard S. Erlanger

Associate Editors Stephen Daniels

 Ayobami Laniyonu

 Janice Nadler

 Jeffrey Omari

 Victoria Woeste 

Editorial Coordinator Willa Sachs

Editorial Board

2016–2018
Katherine Barnes, University of Arizona
Nick Cheesman, Australian National University
Ben Crewe, University of Cambridge
Catherine Fisk, University of California, Irvine 
Craig W. Haney, University of California, Santa Cruz
Eric C. Ip, Chinese University of Hong Kong
Leslie C. Levin, University of Connecticut 
Mona Lynch, University of California, Irvine
Julie Novkov, University at Albany, SUNY
Emily Ryo, University of Southern California
Mitra Sharafi , University of Wisconsin, Madison 
Mark Sidel, University of Wisconsin, Madison 
Rachel Stern, University of California, Berkeley 

2017–2019
Mary Gallagher, University of Michigan 
Mitu Gulati, Duke University 
Alexandra Huneeus, University of Wisconsin, Madison
Thomas M. Keck, Syracuse University
Darryl Li, University of Chicago 
Calvin Morrill, University of California, Berkeley 
César F. Rosado Marzán, IIT Chicago-Kent College of Law
Justine Tinkler, University of Georgia
Mila Versteeg, University of Virginia 
Kevin Woodson, Drexel University

2018–2020
Shahla Ali, University of Hong Kong
Amada Armenta, University of Pennsylvania 
Vanessa Baird, University of Colorado, Boulder
Rohit De, Yale University
Peter C. DiCola, Northwestern University  
Aziz Huq, University of Chicago 
Anna-Maria Marshall, University of Illinois, Urbana-Champaign 
Mark Fathi Massoud, University of California, Santa Cruz
Ashley T. Rubin, University of Toronto
Kristen A. Stilt, Harvard University 
Shauhin Talesh, University of California, Irvine

https://doi.org/10.1111/lsi.12327 Published online by Cambridge University Press

https://doi.org/10.1111/lsi.12327


American Bar Foundation

BOARD OF DIRECTORS

President, Ellen J. Flannery, Covington & Burling LLP • Vice President, David S. Houghton, Houghton 
Bradford Whitted PC, LLO • Secretary, E. Thomas Sullivan, University of Vermont • Treasurer, Jimmy 
K. Goodman, Crowe & Dunlevy PC

Michael H. Byowitz, Wachtell, Lipton, Rosen & Katz • Jennifer Chacón, University of California, 
Irvine • Doreen D. Dodson, St. Louis MO • George S. Frazza, Patterson Belknap Webb &Tyler LLP • 
Hon. Sophia H. Hall, Circuit Court of Cook County • Kay H. Hodge, Stoneman Chandler & Miller, 
LLP • Judy Perry Martinez, Of Counsel, Simon, Peragine, Smith & Redfearn LLP • Harold D. Pope, 
Dykema Gossett PLLC • Lauren Robel, Indiana University Bloomington • Andrew M. Schpak, Barran 
Liebman LLP • Walter L. Sutton, Jr., Sutton Consulting

ex offi cio:
Hilarie Bass, President, American Bar Association • Robert M. Carlson, President-Elect, American Bar
Association • Deborah Enix-Ross, Chair, House of Delegates, American Bar Association • Michelle A. 
Behnke, Treasurer, American Bar Association • J. A. (Tony) Patterson, Jr., President, American Bar
Endowment • Robert A. Clifford, Chair of the Council of the Fund for Justice and Education • Daniel
B. Rodriguez, Dean, Northwestern University School of Law

The Fellows:
Rew R. Goodenow, Chair • Reginald Turner, Chair-Elect • Ellen M. Jakovic, Secretary

Special Advisor:
Kathleen J. Hopkins, Real Property Law Group PLLC

Administration:
Ajay K. Mehrotra, Director • Kathleen D. Pace, Director of the Fellows • Angelo Barone, Director of 
Finance • Lucinda C. Underwood, Director of Communications, Development, and Operations • Holly 
Gitlin, Assistant to the Director

RESEARCH FACULTY

Bernadette Atuahene, J.D., Yale Law School; M.P.A., 
Harvard University

Traci Burch, Ph.D., Harvard University
John Comaroff, Ph.D., University of London
Stephen Daniels, Ph.D., University of Wisconsin
Shari Seidman Diamond, Ph.D., Northwestern 

University; J.D., University of Chicago
Ronit Dinovitzer, Ph.D., University of Toronto
Bryant G. Garth, Ph.D., European University 

Institute; J.D., Stanford Law School
Tom Ginsburg, J.D., Ph.D., University of California, 

Berkeley
John Hagan, Ph.D., University of Alberta
Terence Halliday, Ph.D., University of Chicago
James J. Heckman, Ph.D., Princeton University
Carol A. Heimer, Ph.D., University of Chicago
John P. Heinz, LL.B, Yale University
Bonnie Honig, Ph.D., Johns Hopkins University; 

M.Sc., London School of Economics
Steven D. Levitt, Ph.D., Massachusetts Institute of 

Technology
Sida Liu, Ph.D., University of Chicago; LL.B., Peking 

University Law School
Ajay K. Mehrotra, B.A., University of Michigan; 

J.D., Georgetown University Law Center; Ph.D., 
University of Chicago

Elizabeth Mertz, Ph.D., Duke University; J.D., 
Northwestern University School of Law

Rachel F. Moran, A.B. Stanford; J.D. Yale
Janice Nadler, Ph.D., University of Illinois; J.D., 

University of California, Berkeley
Robert L. Nelson, Ph.D., Northwestern University; 

J.D., Northwestern University School of Law
Laura Beth Nielsen, Ph.D., University of California, 

Berkeley; J.D., University of California, Berkeley
Dylan C. Penningroth, B.A., Yale University; Ph.D., 

Johns Hopkins University
Jothie Rajah, Ph.D., University of Melbourne; LL.B., 

National University of Singapore
Justin B. Richland, Ph.D., UCLA, J.D. UC Berkeley
Rebecca Sandefur, Ph.D., University of Chicago
Christopher Schmidt, Ph.D., Harvard University; J.D., 

Harvard Law School
Susan P. Shapiro, Ph.D., Yale University
Victoria Saker Woeste, Ph.D., University of California, 

Berkeley; B.A., University of Virginia 
Christopher L. Tomlins, Ph.D., Johns Hopkins University

https://doi.org/10.1111/lsi.12327 Published online by Cambridge University Press

https://doi.org/10.1111/lsi.12327


Law &
Social Inquiry

Volume 43, Number 2, Spring 2018

ARTICLES

SYMPOSIUM: New Legal Realism’s Second Decade: Toward a Theoretical
Foundation for Legal Empiricism

Legal Theory for Legal Empiricists
Hanoch Dagan, Roy Kreitner, and Tamar Kricheli-Katz 292

Elements of the Support Structure for Campaign Finance Litigation
in the Roberts Court

Ann Southworth 319

The Social Movement Turn in Law
Scott L. Cummings 360

Data Breach, Privacy, and Cyber Insurance: How Insurance
Companies Act as “Compliance Managers” for Businesses

Shauhin A. Talesh 417

Law School Climates: Job Satisfaction Among Tenured US
Law Professors

Katherine Y. Barnes and Elizabeth Mertz 441

Beyond Punishment: The Penal State’s Interventionist, Covert,
and Negligent Modalities of Control

Nicole Kaufman, Joshua Kaiser, and Cesra�ea Rumpf 468

Market Practice and the Evolution of Foreign Sovereign Immunity
W. Mark C. Weidemaier and Mitu Gulati 496

REVIEW ESSAYS 527

The New Legal Realism and The Realist View of Law
Hanoch Dagan and Roy Kreitner 528

From Empire to Law: Customs Collection in the American Founding
Aaron T. Knapp 554

BOOK NOTES 585

https://doi.org/10.1111/lsi.12327 Published online by Cambridge University Press

https://doi.org/10.1111/lsi.12327


Publication Policy

The purpose of Law & Social Inquiry is to promote research and writing dedicated to the study of law, legal institutions, legal
processes and individuals’ interactions with legal systems, undertaken from a socio-legal perspective. The editors invite the sub-
mission of manuscripts that make original contributions to the understanding of sociolegal processes. Law & Social Inquiry con-
siders both empirical analyses and theoretical studies without restriction as to time or place. Law & Social Inquiry embraces the
broad range of perspectives and methodologies current in contemporary social science and humanities disciplines.

Law & Social Inquiry is a refereed journal that practices double-blind peer review. Manuscripts deemed appropriate for the
journal are evaluated by two or more referees with expertise in the relevant subject matter and methodology. Manuscripts are
rendered anonymous prior to review; referees are not identified to authors.

The American Bar Foundation (ABF) is an independent, nonprofit national research institute committed to objective empiri-
cal research on law and legal institutions. The Foundation’s program of sociolegal research is conducted by an interdisciplinary
staff of Research Faculty trained in such diverse fields as law, sociology, psychology, political science, economics, history, and
anthropology. The American Bar Foundation is the preeminent resource for lawyers, scholars, and policy makers seeking analy-
ses of the theory and functioning of law, legal institutions, and the legal profession. The Foundation’s work is supported by the
American Bar Endowment, by The Fellows of the American Bar Foundation, and by grants for particular research projects from
private foundations and government agencies. The Foundation (Director Ajay K. Mehrotra) is located at 750 North Lake Shore
Drive, 4th floor, Chicago, Illinois 60611. Further information about Foundation programs and activities can be found at: www.
americanbarfoundation.org. For information specific to Law & Social Inquiry choose the publications menu on the ABF web-
site, go directly to www.abfn.org/lawsoc.html, or go to www.wileyonlinelibrary.com.

Manuscripts submitted to Law & Social Inquiry by ABF Research Faculty are evaluated in the same fashion as all other manu-
scripts received, and are accorded no special privilege or priority in publication.

ARTICLES: To submit an article manuscript, please go to the Journal’s ScholarOne Manuscripts homepage (http://mc.manu-
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access ScholarOne Manuscripts any time to check the status of your manuscript. The Journal will inform you once a decision
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North Lake Shore Drive, Suite 400, Chicago, Illinois 60611. Telephone: 312-988-6517. Fax: 312-988-6611.
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submit your essay.

Send books for review and inquiries regarding review essays to: Howard S. Erlanger, Review Section Editor, Law & Social
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Law & Social Inquiry will not consider any manuscript concurrently submitted for publication elsewhere. Submission of a manu-
script commits the author to publish the manuscript in Law & Social Inquiry if accepted for publication by the Editors.

Manuscript Preparation and Submission Guidelines: Article manuscripts submitted to Law & Social Inquiry should be prepared
using MS Word. Please use Times New Roman 12pt font for text, notes, and references. Article manuscripts must be double-
spaced throughout, including notes and references. Article manuscripts must be accompanied by an abstract of no more than
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submit a letter with the submission explaining the length. We will allow up to 17,500 words for papers using qualitative, histori-
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Accepted Manuscripts: Manuscripts that are accepted for publication must be brought into full conformity with Law & Social
Inquiry style. Detailed instructions can be found at www.wileyonlinelibrary.com.

Accepted manuscripts are copy edited for style but not substance; authors remain responsible for citation accuracy and for all
statements of fact or opinion. Authors are given an opportunity to review edited manuscripts and/or proofs.

Off-Prints to Authors: Free access to the final PDF offprint of articles will be available via Author Services only, an automated
system. Please sign up for Author Services if you would like to access your article PDF offprint and to access the other benefits
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Blackwell, and full bibliographic reference for the Article when it is published, they may use all or part of the article and
abstract, without revision or modification, in personal compilations or other publications of their own work.

All requests by third parties to re-use the Article in whole or in part will be handled by Wiley Blackwell. Any permission fees
will be retained by the Journal. All requests to adapt substantial parts of the Article in another publication (including publica-
tion by Wiley Blackwell) will be subject to the author’s approval.
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