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Fragmented and Centralized Bargaining in Europe: A Comment
on Joel Rogers

By Ninon Colneric’

Confronted with the task of commenting Rogers' paper | must admit that | know hardly
anything about U.S. labor law and U.S. industrial relations. In particular, | have no idea of
what bargaining strategies unions adopt in that half of the U.S. labor force which is not
covered by the LMRA.

So let me simply contrast Rogers' story with three European short stories about
fragmented bargaining. | know about the problems of cross-cultural comparisons but | shall
nevertheless tell my stories because | ask myself what is really exceptional about
fragmented bargaining in the U.S. and whether law can be regarded as a decisive factor in
this context.

My first story: Great Britain in the sixties. Almost 600 unions, over 450 with under 5.000
members." Two or more unions, sometimes many more, in most British industries and
factories.” No legal rules discouraging centralized bargaining.3 There was a formal system
of industry-wide agreements but at the same time a growing volume of work place
bargaining.4 This workplace bargaining was characterized as "largely informal, largely

"Dr. jur.; Judge at Oldenburg Labor Court; born 1948; studies in Tlibingen, Miinchen and Genéve, research stay at
the London School of Economics and Political Science, 1973-74. Acting Professor, Bremen, 1981-84; Habilitation,
Bremen, 1985; Acting Professor, Frankfurt, 1985-86; Judge, 1977-. Main fields of research: industrial conflict; law
of foreign workers; women and the law. Principal publications: Der Industrial Relations Act 1971. Ein Beispiel
ineffektiver Gesetzgebung aus dem Bereich des kollektiven Arbeitsrechts, 1979; Arbeitskampfrecht (ed. by
Wolfgang Daubler), 2nd ed., 1987 (part C I, D; II, lIl, IV); Gleichberechtigung von Mann und Frau im Europaischen
Gemeinschaftsrecht, Betriebs-Berater 1988, 968-976. President of the Labour Appeal Court Schleswig-Holstein
(1989-2000); Honorary Professor at the University of Bremen in labour law, specifically in European labour law;
Judge at the Court of Justice of the European Communities from 15 July 2000 to 6 October 2006; since 2008
European Co-Dean of the China-EU School of Law. Numerous articles on labour law and European law; co-editor
in charge of the liber amicorum “Une communauté de droit” in honour of the former president of the ECJ Gil
Carlos Rodriguez Iglesias. Email: ninon.colneric@t-online.de

' Royal Commission on Trade Unions and Employers' Association, Report 7 (1968).
’1d., 29.

*See N. COLNERIC, DER INDUSTRIAL RELATIONS ACT 1971 — EIN BEISPIEL INEFFEKTIVER GESETZGEBUNG AUS DEM BEREICH DES
KOLLEKTIVEN ARBEITSRECHTS, 27-32 (1979).

4Royal Commission, supra, note 1, 18.

https://doi.org/10.1017/52071832200016837 Published online by Cambridge University Press


https://doi.org/10.1017/S2071832200016837

232 German Law Journal [Vol. 12 No. 01

fragmented and largely autonomous".’ It was conducted in such a way that different

groups in works got different concessions at different times.® The consequences were
competitive sectional wage adjustments.7 The gap between industry-wide agreed rates
and actual earnings continued to grow.8 There was a lot of talk about "curbing trade union
power," and what people who demanded this had in mind was mainly curbing the power
of the work groups and putting an end to fragmented bargaining.9

My second story: Germany, end of the 19th century, beginning of the 20th century. When
employers saw that they could not smash the growing unions they tried a new strategy. As
a journal of that time put it they now aimed at shackling workers by contract for a certain
time and - if possible - using trade union power in the interest of employers against the
aspiring workers.” The employers formed associations and reacted to small, local strikes
by locking out ever growing numbers of workers."" It was the employers who enforced
centralized bargaining. They aimed at a nation-wide agreement, and they regarded such an
agreement as a means to curb trade union power.12

Even today this struggle is not yet finished. The most powerful German trade union - the
metal workers' union IG Metall - has a policy of concluding regional agreements. The metal
employers press for nation-wide bargaining.13

When the union signs a collective agreement in Germany it means in fact legal shackles for
the workers because of the so-called peace obligation and a clause in the Works
Constitution Statute invalidating plant agreements between the works council and the
employer on matters regulated by the collective agreement.14 But this did not prevent
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plant bargaining on precisely those matters where and when workers were sufficiently
strong. For example, in 1969, during a phase of boom, there was a whole series of
unofficial strikes aiming at a wage increase while the central collective agreements were
still running.15 As a recent study showed there is no measurable impact of the centrally
agreed rates on effective earnings.16

My third story: France, today. A dense floor of statutory rights for workers,17 very few legal
limits to industrial action,18 not even a peace obligation when there is a collective
agreement, density of union membership 20 % (which is very Iow),19 the trade union
movement fragmented.20 Until recently very little collective bargaining. The Mitterrand
administration wanted to change that.”* One of the things they did was to allow derogating
from statutory rules to the workers' disfavor by means of collective agreements but they
limited that possibility to very few exceptions.22 What is happening now is lots of plant
agreements derogating from statutory rules even where the law does not allow that. As a
French expert told me about three agreements per day. The unions instruct their members
not to conclude agreements of that kind but they are unable to control the situation. The
fear of losing employment is overwhelming.

These three stories raise the question what kind of fragmented bargaining is going on in
the U.S. and why a more centralized level would further workers' interests. And of course
they raise the question: Would collective bargaining in the U.S. really have been
significantly less fragmented without the LMRA?
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