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The Procedural Aspects of International Law Institute 
www.pail-institute.org 

announces 
The Professor Richard B. Lillich Prize 

for the best S.J.D. or Ph.D. Dissertation 
on a topic of procedural international law 

The Procedural Aspects of International Law (PAIL) Institute is a 
nonprofit organization devoted to furthering the observance of 
international law through research, consulting, and publishing 
monographs and other educational materials. Established in 1965 by 
academic lawyers (including Richard B. Lillich), governmental officials, 
and private practitioners, the Institute's activities include work in areas 
as diverse as international claims settlement, State responsibility and 
diplomatic protection, a draft convention on terrorism, the concept of 
autonomy in international law, the reform of international organizations, 
and the international protection of human rights. 

In recognition of the unique contribution of Richard B. Lillich to 
international law throughout his career, the PAIL Institute announces a 
competition for its first biennial Lillich Prize. The 2004-05 Prize - in the 
amount of US$5,000 - will be awarded for the best S.J.D. or Ph.D. 
dissertation submitted to any Faculty of Law in the world in calendar 
years 2004 and 2005. The dissertation may be on any subject of private 
or public international law, so long as it involves a procedural dimension 
in the practical development, observance, or enforcement of international 
law, rights, and duties. The dissertation must be in English and must be 
submitted electronically by February 28, 2006, to lillich-prize@pail-
institute.org, in an acceptable format (such as Adobe Acrobat). The Prize 
submissions will be reviewed by a distinguished jury, including PAIL's 
Senior Fellows and Advisory Board Members. The winning submission 
will be published in the prestigious PAIL Series of monographs, in 
addition to receiving the cash prize. For further details, see 
www.pail-institute.org. 

https://doi.org/10.1017/S0002930000008800 Published online by Cambridge University Press

http://www.pail-institute.org
http://institute.org
http://www.pail-institute.org
https://doi.org/10.1017/S0002930000008800


AMERICAN JOURNAL 
OF 

INTERNATIONAL LAW 
VOL. 99 July 2005 NO. 3 

CONTENTS PAGE 

The Customary International Law Game George Norman and Joel P. Trachtman 541 
Taking a game-theoretic approach to customary international law, this article uses 
the model of a multilateral prisoner's dilemma to show that contrary to the argu­
ments of some critics, it is plausible that states would comply with customary inter­
national law under certain conditions. This model identifies the relevant param­
eters, which include the value of cooperation and whether that value rises or falls 
with the number of states involved, the patience of states, the frequency of inter­
action, and the types of other relationships between the relevant states. Some of 
these parameters are amenable to empirical observation and to manipulation 
through institutional change. 

Form and Substance in International Agreements Kal Raustiala 581 
Drawing on theories from international relations and international law, this article 
explores the interactions of three design features of international agreements: legal­
ity, depth of cooperation, and monitoring/enforcement systems. An understanding 
of the trade-offs between these features, and of the influence of domestic actors and 
institutions on treaty making, deepens our perception of agreement dynamics and 
can contribute to the design of more effective and robust international accords. 

Editorial Comment 

On Paying the Piper: Financial Responsibility for Security Council 
Referrals to the International Criminal Court W. Michael Reisman 615 

Notes and Comments 

Security, Solidarity, and Sovereignty: The Grand Themes of 
UN Reform Anne-Marie Slaughter 619 

Proposals for UN Security Council Reform Yehuda Z. Blum 632 
Reducing the Proliferation of Orbital Debris: Alternatives to a 

Legally Binding Instrument Steven A. Mirmina 649 
The Francis Deak Prize 662 
Nominations for the Board of Editors 662 

Current Developments 

The Right of the Accused to Self-Representation Before International 
Criminal Tribunals: Further Developments Nina H. B.J0rgensen 663 

International Decisions Edited by Daniel Bodansky 

Ahani v. Canada (Gerald Heckman) 669 
UN Human Rights Committee views on rights of suspected terrorists in deten­
tion and deportation proceedings 

https://doi.org/10.1017/S0002930000008800 Published online by Cambridge University Press

https://doi.org/10.1017/S0002930000008800


Occidental Exploration & Production Co. v. Republic of Ecuador (Susan D. Franck) 675 
Ad hoc arbitral award on right to fair and equitable treatment under invest­
ment treaty 

Kaunda v. President of the Republic of South Africa (Mary Coombs) 681 
South African Constitutional Court decision on duty to provide diplomatic 
protection 

Prosecutor v. N (Ward Ferdinandusse) 686 
Dutch district court decision upholding criminal prosecution for torture based 
on universal jurisdiction 

Contemporary Practice of the United States Relating to International Law 
Edited by John R. Crook 

United States Abstains on Security Council Resolution Authorizing Referral ofDarfur Atrocities 691 
to International Criminal Court 

2005 U.S. National Defense Strategy Emphasizes Role of State System, Need for International Coop- 693 
eration and Agreements, and Possibility of Preemption, but Describes International Law and Inter­
national Organizations as a U.S. "Vulnerability" 

Oklahoma Court Finds Accused Was Prejudiced by Lack of Consular Notification in Death Penalty Case 695 
First Circuit Rejects Sovereign Immunity Claim by Palestinian Authority 696 
United States Supports Dismissal of U. S. POWs' Billion-Dollar Default Judgment Against Iraq; 699 

U.S. Supreme Court Denies Certiorari 
Ninth Circuit Allows Some Claims Alleging Vatican Bank Complicity with World War II Ustasha 701 

Regime to Proceed 
U.S. Bankruptcy Court Dismisses Yukos Bankruptcy Proceedings 702 
Congressional Panels Investigate UN Oil-for-Food Program, Seek Volcker Committee Documents; 7 04 

United Nations Sues for Protection of Documents 
Secretary of State Rice Calls for UN Reform, Defends Bolton Appointment 705 
United States Announces Classified Religious Freedom Agreement with Vietnam 705 
Controversy Continues Regarding Detainees Held by the CIA, Renditions to Other Countries 706 
United States Confronts Issues Related to Detentions of Thousands of Terrorism Suspects 707 

Justice Department Brief Addresses Military Occupation, Legal Status of Coalition Provisional 709 
Authority in Iraq 

U. S. District Court Dismisses Agent Orange Litigation, Finding International Law as of 19 75 Did 710 
Not Bar Military Use of Herbicides 

United States Supports General Assembly Approval of New Convention Against Nuclear Terrorism 712 
U. S. Military Justice Proceedings Involving Alleged Offenses Against Protected Persons 713 
U. S. Approach to the Non-proliferation Treaty Review Conference; Concerns About Korean and 715 

Iranian Nuclear Programs 
Brief Notes 718 

Recent Books on International Law Edited by Richard B. Bilder 
Book Reviews 

Hazan, Pierre. Justice in a Time of War: The True Story Behind the International 
Criminal Tribunal for the Former Yugoslavia (Patricia M. Wald) 720 

Lauterpacht, Elihu (ed.). International Law: Being the Collected Papers of Hersch 
Lauterpacht. Vol. 5: Disputes, War and Neutrality: Parts IX-XIV (Stephen M. 
Schwebel) 726 

Wolf, Martin. Why Globalization Works (Steve Charnovitz) 729 
Fox, Hazel. The Law of State Immunity (Joseph W. Dellapenna) 730 
Malksoo, Lauri. Illegal Annexation and State Continuity: The Case of the Incorporation 

of the Baltic States by the USSR (Yoonie Kim and Paul R. Williams) 734 
Kennedy, David. The Dark Side of Virtue: Reassessing International Humanitarianism 

(David P. Forsythe) 736 
Books Received 740 

International Legal Materials. Contents, Vol. XLIV, No. 4 (July 2005) 746 

https://doi.org/10.1017/S0002930000008800 Published online by Cambridge University Press

https://doi.org/10.1017/S0002930000008800


BOARD OF EDITORS 

Editors in Chief 
LORI FlSLER DAMROSCH 

Columbia University School of Law 
BERNARD H. OXMAN 

University of Miami School of Law 

JOSE E. ALVAREZ 
Columbia University School of Law 

DAVID J. BEDERMAN 
Emory University School of Law 

DANIEL BODANSKY 

University of Georgia School of Law 
HILARY CHARLESWORTH 

Australian National University 
STEVE CHARNOVITZ 

George Washington Univ. Law School 
CHRISTINE M. CHINKIN 

London School of Economics 
JAMES R. CRAWFORD 

University of Cambridge 
J O H N R. CROOK 

Potomac, Maryland 
JACK L. GOLDSMITH 

Harvard Law School 
BENEDICT KINGSBURY 

New York University School of Law 
DAVID A. MARTIN 

University of Virginia School of Law 
MICHAEL J. MATHESON 

George Washington Univ. Law School 

JAMES H. CARTER 

SEAN D. MURPHY 
George Washington Univ. Law School 

STEVEN R. RATNER 
University of Michigan Law School 

DINAH L. SHELTON 
George Washington Univ. Law School 

BETH A. SIMMONS 
Harvard University 

RICHARD H. STEINBERG 
Univ. of California (LA) School of Law 

JANE E. STROMSETH 
Georgetown University Law Center 

JOEL P. TRACHTMAN 

Fletcher School of Law and Diplomacy 
RUTH WEDGWOOD 

Johns Hopkins University 
J. H. H. WEILER 

New York University School of Law 
EDITH BROWN WEISS 

Georgetown University Law Center 
DIANE P. WOOD 

Chicago, Illinois 

ex officio CHARLOTTE KU 

Honorary Editors 

GEORGE H. ALDRICH 
The Hague, the Netherlands 

RICHARD B. BILDER 
University of Wisconsin Law School 

CHARLES N. BROWER 

The Hague, the Netherlands 
THOMAS BUERGENTHAL 

The Hague, the Netherlands 
ANTHONY D'AMATO 

Northwestern University School of Law 
RICHARD A. FALK 

University of California at Santa Barbara 
T O M J. FARER 

University of Denver 
THOMAS M. FRANCK 

New York University School of Law 
LOUIS HENKIN 

Columbia University School of Law 
ROSALYN HlGGINS 

The Hague, the Netherlands 
JOHN H. JACKSON 

Georgetown University Law Center 
FREDERIC L. KIRGIS 

Washington and Lee Univ. School of Law 

CYNTHIA CRAWFORD LICHTENSTEIN 
Boston College Law School 

ANDREAS F. LOWENFELD 
New York University School of Law 

THEODOR MERON 
The Hague, the Netherlands 

J O H N NORTON MOORE 
University of Virginia School of Law 

COVEY T. OLIVER 
Easton, Maryland 

W. MICHAEL REISMAN 

Yale Law School 
STEPHEN M. SCHWEBEL 

Washington, D.C. 
LOUIS B. SOHN 

George Washington Univ. Law School 
ERIC STEIN 

University of Michigan Law School 
DETLEV F. VAGTS 

Harvard Law School 
BURNS H. WESTON 

University of Iowa College of Law 

Senior Associate Editor 

ANNAASCHER 
Managing Editor 

CARA M. SMITH 

Associate Editor 

STEPHEN SCHER 

JOSEPH V. MCGRATH Assistant Editors DOREEN G. YAMAMOTO 

https://doi.org/10.1017/S0002930000008800 Published online by Cambridge University Press

https://doi.org/10.1017/S0002930000008800


THE AMERICAN SOCIETY OF INTERNATIONAL LAW 

The American Society of International Law was organized in 1906 "to foster the study of 
international law and to promote the establishment and maintenance of international rela­
tions on the basis of law and justice." Society membership is open to all persons of any nation­
ality and profession who are interested in its objectives. Dues are: regular, $ 165; special cate­
gory, $110; new professional, $85; retired, $110; student, $30. Sustaining Memberships— 
contributing ($275) and patrons ($ 10,000)—are also available. Corporations mayjoin ASIL 
as institutional sponsors ($2,000). The Society is incorporated by Act of Congress approved 
September 20, 1950 (64 Stat. 869). 

OFFICERS AND EXECUTIVE COUNCIL OF THE SOCIETY, 2005-2006 

Honorary President THOMAS BUERGENTHAL 
President JAMES H. CARTER 

President-Elect JOSE E. ALVAREZ 

Vice Presidents DAVID CARON, LUCY REED, RUTH WEDGWOOD 

Executive Vice President and Executive Director CHARLOTTE KU 
Secretary FREDERIC L. KlRGIS 
Treasurer NANCY L. PERKINS 
Assistant Treasurer KENT BRESSIE 

Past Presidents: CHARLES N. BROWER, THOMAS M. FRANCK, Louis HENKIN, COVEYT. OLIVER, 

WILLIAM D. ROGERS, ARTHURW. ROVINE, ANNE-MARIE SLAUGHTER, LOUIS B. SOHN, PETER 

D. TROOBOFF, EDITH BROWN WEISS 

Honorary Vice Presidents: THOMAS M. FRANCK, ARTHURW. ROVINE, ANNE-MARIE SLAUGHTER 

Council Members: ADENOADDIS, ROGER ALFORD, PETER E. BASS, KARIMABENNOUNE, FRANKLIN 

BERMAN, DANIEL L. BETHLEHEM, DANIEL BODANSKY, ROSA E. BROOKS, CHARLES H. BROWER II, 

HANNAH BUXBAUM, LAN CAO, DOUGLASS CASSEL, ALLISON M. DANNER, ELIANA DAVIDSON, 

EMANUELA GILLARD, LAURENCE R. HELFER, CHARLES LEVY, VAUGHAN LOWE, D. STEPHEN 

MATHLAS, BALAKRISHNAN RAJAGOPAL, MIRIAM SAPIRO, MICHAEL P. SCHARF, BETH A. SIMMONS, 

PAUL WILLIAMS 

Counsellors: JAMES BACCHUS, STEWART BAKER, ROSEMARY BARKETT, IAN BROWNLIE, HIIARY 

CHARLESWORTH, PIERRE-MARIE DUPUY, TOM J. FARER, JOHN KING GAMBLE, JAMIE GORELICK, 

CONRAD HARPER, RITA E. HAUSER, ROSALYN HIGGINS, SUSAN L. KARAMANIAN, MARTTI 

KOSKENNIEMI, MICHAEL J. MATHESON, GAY MCDOUGALL, DONALD MCRAE, SANDRA DAY 

O'CONNOR, W. MICHAEL REISMAN, STEPHEN M. SCHWEBEL, DINAH L. SHELTON, PATRICIA 

WALD, J. HARVIE WILKINSON III, EDWIN D. WILLIAMSON 

PROGRAM OF WORK 

In addition to publishing the American Journal of International Law, the ASIL offers a 
variety of information resources and participation opportunities for members as well as non-
members. These programs, best viewed at www.asil.org, include: publications such as Interna­
tional Legal Materials and Studies in Transnational Legal Policy; electronic bulletins such as ASIL 
Insights, International Law In Brief, and il.Post; events such as the Annual Meeting and other 
gatherings in Washington, DC and around the world; Outreach programs for the justice 
sector, the media, and other audiences; an array of resources on the ASIL Web site, such 
as the Electronic Information System for International Law (EISIL) and the Guide to Elec­
tronic Resources for International Law (ERG); and opportunities to be part of an active network 
bridging expert and non-expert communities associated with the development of interna­
tional law. 

https://doi.org/10.1017/S0002930000008800 Published online by Cambridge University Press

http://www.asil.org
https://doi.org/10.1017/S0002930000008800


PHILANTHROPY AND THE SOCIETY 
T h e ASIL accomplishes much of its work th rough chari table suppor t . T h e Society is grateful to 

its many member s who contr ibute to the annua l fund and the endowment , the foundat ions whose 
grants fund special programs, and the law firms, publishers, universities, and others that sponsor ASIL 
activity. T h e Society is particularly h o n o r e d to receive contr ibut ions t h rough the Patrons p r o g r a m 
and to be included in our member s ' estate plans t h r o u g h the ASIL Her i tage Circle. We recognize 
these contr ibutors below. 

P A T R O N S 

Patrons of the Society contr ibute $ 10,000 or m o r e to the ASIL Endowment for Internat ional Law. 

Patrons may also be recognized posthumously u p o n such a donat ion being m a d e in their n a m e . 

DOMINGO E. ACEVEDO 
GERALD AKSEN 
ARTHUR R. ALBRECHT 
GEORGE H. ALDRICH 
TEYMOUR A. ALIREZA 
JOSE ALVAREZ AND SUSAN DAMPLO 
JAMES G. APPLE 
MAHNOUSH H. ARSANJANI 
FRANK A. BAUMAN 
MRS. RICHARD BAXTER* 
DAVIDJ. BEDERMAN AND LORRE B. 

CUZZE 
DANIEL L. BETHLEHEM 
RICHARD B. BILDER 
J O H N A. BOYD 
CHARLES N. BROWER 
IAN BROWNLIE 
THOMAS BUERGENTHAL 
RODMAN R. BUNDY 
WILLIAM J. BUTLER 
SUSANA AND H U G O CAMINOS 
CHARLES H. CAMP 
DAVID D. CARON 
JAMES H. CARTER 
JAMES RICHARD CRAWFORD 
J O H N R. CROOK 
ANTHONY D'AMATO 
LORI FLSLER DAMROSCH AND JEAN 

BAUER FISLER 
ARTHUR H. DEAN* 
ELI WHITNEY DEBEVOISE II 
SARAH WHITCRAFT DEFORD* 
EDWARD DUMBAULD* 
RICHARD W. EDWARDS, JR . 
ALONA E. EVANS* 
BENJAMIN B. FERENCZ 
THOMAS M . FRANCK 

ALWYN V. FREEMAN 
J O H N KING GAMBLE 
RONALD E. M. GOODMAN 
KATHERINE GOROVE 
CHRISTOPHERJ . GREENWOOD 
J O H N LAWRENCE HARGROVE 
VICTORIA M. HARIRI 
RITA E. HAUSER 
J O H N N. HAZARD* 
ALICE AND LOUIS HENKIN 
KEITH HIGHET* 
HOWARD M. HOLTZMANN 
CHARLES A. HUNNICUTT 
J O H N H.JACKSON 
MARKR.JOELSON 
RICHARD A. JOHNSON 
SUSAN L. KARAMANIAN 
FREDERIC L. KIRGIS 
CHARLOTTE KU 
JENNIFER LAKE AND DONALD 

FRANCIS DONOVAN 
JEFFREY LANG 
ELIHU LAUTERPACHT 
ROY S. LEE 
JEREMY I. AND CANDACE C 

LEVITT 
CYNTHIA CRAWFORD 

LICHTENSTEIN 
MRS. RICHARD LILLICH 
A. VAUGHAN LOWE 
ANDREAS F. LOWENFELD 
BRUNSON MACCHESNEY* 
ROBERT MACCRATE 
RONALD ST. J O H N 

MACDONALD 
EDWARD WATSON 

MCWHINNEY 

ROBERT F. MEAGHER 
HUSAM MESHAL 
W. ROBERT MORGAN* 
VED P. NANDA 
ANDRE NEWBURG 
BERNARD H. OXMAN 
NANCY L. PERKINS 
HERMAN PHLEGER* 
LUCY F. REED 
W. MICHAEL REISMAN 
ANDRES RIGO 
DAVIS R. ROBINSON 
WILLIAM D. ROGERS 
ARTHUR W. ROVINE 
SEYMOURJ. RUBIN* 
PHILIPPE J. SANDS 
OSCAR SCHACHTER* 
STEPHEN M. SCHWEBEL 
ANNE-MARIE SLAUGHTER 
ABBY COHEN SMUTNY 
EARL A. SNYDER* 
BARBARA STARK 
ERIC STEIN 
J O H N R. STEVENSON* 
ENRIQUE P. SYQUIA 
GENEVIEVE E. TILLAR* 
PETER D. TROOBOFF 
DETLEV F. VAGTS 
CHARLES O. VERRILL, JR . 
J ILL MCCLANAHAN 

WATSON 
RUTH WEDGWOOD 
EDITH BROWN WEISS 
BURNS H. WESTON 
EDWIN D. WILLIAMSON 
BASIL S. YANAKAKIS 
NASSIB G. ZIADE 

* deceased 

T H E A S I L H E R I T A G E C I R C L E 

Members who include the ASIL in their estate plans a n d so notify the Society may jo in the 

ASIL Her i tage Circle. 

ANONYMOUS CHARLOTTE KU WILLIAM D. ROGERS 

JAMES G. APPLE CYNTHIA CRAWFORD OSCAR SCHACHTER* 

J O H N R. STEVENSON* CHARLES N. BROWER 

JAMES H. CARTER 

SARAH WHITCRAFT DEFORD* 

LICHTENSTEIN 

H.C.L. MERILLAT RICHARD YOUNG 

* granted posthumously 

ALEXANDER FREEMAN 

ARTHUR K. KUHN 

IN MEMORIAM 

HENRY C. MORRIS 

JAMES BROWN ScoTr 

STANLEY P. SMITH 

More information about these and o ther ASIL phi lan thropic activities can be found at 
www.asil .org/aboutasil/financialsupport.html. 

https://doi.org/10.1017/S0002930000008800 Published online by Cambridge University Press

http://www.asil.org/aboutasil/financialsupport.html
https://doi.org/10.1017/S0002930000008800


ORDERS AND INQUIRIES 

Subscriptions, Back Issues, and Cumulative Indexes: The American Journal of International 
Law (ISSN 0002-9300) is published quarterly, in January, April, July, and October, and is sup­
plied to all members of the American Society of International Law. The annual subscription 
rate for nonmembers is $180 ($220 outside U.S.). Inquiries should be sent to the American 
Journal of International Law, 2223 Massachusetts Avenue, NW, Washington, DC 20008-2864; 
fax (202) 797-7133. Annual subscription orders should be sent to P.O. Box 164, Washington, 
DC 20055-0164. Order forms and other information are available online at <http://www.asil. 
o rg>. Claims for undelivered issues must be made in writing to die Society within three months 
of the mailing date specified online at <http://www.asil.org/claims.htm>. Volumes 1 (1907) to 
date are available from William S. Hein & Co., Inc., 1285 Main Street, Buffalo, NY 14209-1987, 
USA, toll-free (800) 828-7571. Cumulative indexes are also available from Hein: 1941-1960, 
1961-1970, 1971-1980,and 1981-1990. 

AJIL is also available in nonprint forms: 

— Online, through: Hein Online, a service of William S. Hein & Co., Inc., at <http:// 
www.heinonline.org>; Mead Data Central, Inc., provider of the LEXIS®/NEXIS® ser­
vices, P.O. Box 933, Dayton, O H 45401, USA, toll-free (800) 227-9597; and West Pub­
lishing Company, provider of WESTLAW®, P.O. Box 64526, St. Paul, MN 55164-0526, 
USA, toll-free (800) 937-8529. 

— On the Web in JSTOR, the archive/database of scholarlyjournals, either through indi­
vidual subscriptions by ASIL members only ((202) 939-6000), or through institutional 
subscriptions (JSTOR, 149 Fifth Avenue, 8th Floor, New York, NY 10010, (212) 358-
6400). See <http://www.jstor.org> for a current list of institutional subscribers. 

— On microform, from: William S. Hein & Co., Inc., 1285 Main Street, Buffalo, NY 14209, 
USA, toll-free (800) 828-7571; and University Microfilms, 300 North Zeeb Road, Dept. 
P.R., Ann Arbor, MI 48106, USA, toll-free (800) 521-0600; or 30-32 Mortimer Street, 
Dept. P.R., London WIN 7RA, England. 

— On CD-ROM format, from: University Microfilms. 

Authorization to photocopy items for internal or personal use (beyond that permitted by 
sections 107 and 108 of the U.S. Copyright Law), or for the internal or personal use of specific 
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