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Abstract

For any field of law, the goal it was designed to achieve permeates every aspect of its application and inter-
pretation. This is particularly true when the black letter of the law is cryptic and silent on most aspects of
how it should be interpreted and applied, as is the case with competition law, which for the most part
revolves around a small number of highly abstract provisions. It is only natural then that ample scholarly
work has been devoted to identifying the goals and purposes of competition law. By and large these
attempts have been textual, historical, and teleological. We introduce here instead a quantitative analysis
of the case law and present the results of the first empirical study into the goals and purposes of EU com-
petition law as they emerge from the entirety of the case law of the European Court of Justice, opinions of
the Advocate Generals, Commission decisions, and speeches of Commissioners for Competition. This
body of almost 4,000 sources paints a comprehensive picture of the underlying goals of EU competition
law, and helps conclusively confirm some previous insights while debunking others, thereby helping to
advance the present application and future evolution of competition law.
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Introduction

Competition law and enforcement are experiencing something of an awakening in the last decade.
Having remained relatively muted since neoliberal economics took hold, and with a reduced role
for competition law to correct the occasional malfeasance in the market, a series of high-profile
cases, growing dissatisfaction with economic power (particularly in high technology markets), and
mounting pressure to recognise competition law’s diverse faces and role, have re-launched competition
law to the forefront of governments’ tools to restore trust in the markets."

Central to the renewed interest in the role of competition law was the question of what objective it
was designed to achieve. It is impossible to decide whether competition law is the appropriate tool with
which to correct the various perceived faults and imperfections of markets if it is not first known what
this tool is meant to accomplish. The European Commission’s steady stream of influential

"The authors acknowledge funding for this project by the Swedish Competition Authority under grant 407/2019.

'For summaries on the call for a reconceptualisation of antitrust see B Orbach ‘The present new antitrust era’ (2018) 60
William & Mary Law Review 1439; H Singer ‘The monopoly harms that antitrust keeps missing’ Promarket (12 August 2020);
‘What More Should Antitrust Be Doing? The Economist (6 August 2020). See also the European Commission’s Inception
Impact Assessment of the New Competition Tool reflecting on ‘the role of competition policy and how it fits in a world
that is changing fast, is increasingly digital and globalised, and must become greener’, available at https:/ec.europa.eu/
info/law/better-regulation/have-your-say/initiatives/12416-Single-Market-new-complementary-tool-to-strengthen-competi-
tion-enforcement_en/.
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investigations and regulatory measures” centred this debate in the European Union (EU) and turned
the world’s attention to it for answers and leadership by example, including guidance on what com-
petition law sets out to achieve.’

Over the years, numerous textual, historical, and teleological interpretations of competition law
have attributed diverse and even contradictory objectives to it, ranging from consumer welfare, to
total welfare, efficiency, the protection of the competitive process, the advancement of EU integration
and others.* Shifting the focus from one of those goals to another can impact not only the outcome of
enforcement activity, but, crucially, whether the enforcement mechanism is engaged at all. At the same
time, the discourse on the goals of competition law expanded also in the direction of what competition
law should not aim to achieve, notably, the protection of (inefficient) competitors, as academic com-
mentary noticed that strands of case law could be interpreted as advancing this misaligned goal.”

The recent meteoric rise of star technology firms (known by the acronym GAFAM for Google,
Amazon, Facebook, Apple and Microsoft, which in 2020 surpassed a combined market capitalisation
of $5 trillion — larger than the 4™ largest state economy in the world) added or reinvigorated various
aspects to the debate on the role of competition law. The control of undue corporate market power
remained an uncontested goal of competition law but concerns around stark wealth inequalities
and exploitation of workers often linked to the monumental success of star firms raised the question
of whether competition law should also pursue broader socio-economic interests such as wealth redis-
tribution, labour protection, and fairness.® This was particularly pronounced in what came to be
known as the neo-Brandeisian antitrust wave, which sees an expanded role for antitrust law, free
from the shackles of the welfare-maximalist and efficiency-oriented Chicago School.” Some have
gone as far as to suggest that competition law, having been entrusted with the duty to rein ‘bigness’,
is also relevant when bigness is used to corrupt the democratic process or undermine consumer
privacy.8

In short, as markets have been undergoing extreme changes over the past decades, competition law
has been called time and again to respond to a host of market problems that have been encountered
along the way. But before it can be engaged, it must first be established that competition law is the
right tool for the job; in other words, whether the call for help falls within the goals and purposes
of what competition law has been tasked to achieve. As memorialised by Robert Bork in his now clas-
sic adage, ‘antitrust policy cannot be made rational until we are able to give a firm answer to one ques-
tion: What is the point of the law — what are its goals? Everything else follows from the answer we
give’’

*See ] Anderson and M Mariniello ‘Regulating big tech: the Digital Markets Act’ Bruegel (16 February 2021).

3See M Scholten ‘Mind the trend! Enforcement of EU law has been moving to “Brussels” (2017) 24 Journal of European
Public Policy 1348; R Browne ‘Europe tries to set the global narrative on regulating big tech’ CNBC (16 December 2020).

“See below section 1.

>GJ Werden and LM Froeb ‘Antitrust and tech: Europe and the United States differ, and it matters’ CPI (5 September
2019); G Gouri and MA Salinger ‘Protecting competition vs protecting competitors: assessing the antitrust complaints against
Google’ CPI (8 June 2016); H Lee-Makiyama ‘Protecting competition, or competitors? — Europe’s pursuit of Silicon Valley’
Open Political Economy Network (5 December 2016).

°SM Colino ‘The antitrust F word: fairness considerations in competition law’ CPI (8 October 2018); E Posner How
Antitrust Failed Workers (Oxford: Oxford University Press, 2021).

KG Elzinga and M Webber ‘Louis Brandeis and contemporary antitrust enforcement’ (2017) 33 Touro Law Review 277.
See also JB Baker and SC Salop ‘Antitrust, competition policy, and inequality’ (2015) 104 Georgetown Law Journal Online 1;
M Botta and S Solidoro ‘Hipster antitrust, the European way?’ (2020) EUI Policy Brief 2020/02.

8G Sitaraman ‘Unchecked power: how monopolies have flourished - and undermined democracy’ The New Republic (29
November 2018); A Ayal “The market for bigness: economic power and competition agencies’ duty to curtail it’ (2013) 1
Journal of Antitrust Enforcement 221; D Srinivasan ‘Why privacy is an antitrust issue: the demise of Facebook’s competition
has put our data at risk’ The New York Times (28 May 2019); M Botta and K Wiedemann “The interaction of EU competition,
consumer, and data protection law in the digital economy: the regulatory dilemma in the Facebook odyssey’ (2019) 64 The
Antitrust Bulletin 428.

RH Bork The Antitrust Paradox: A Policy at War with Itself (Basic Books, 1978) p 50.
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On this fundamental inquiry, work has been plentiful. A strand of research has attempted to pin-
point the goals of competition law as they emerge through the legislative intent of lawmakers at the
time of the laws’ passing.'” Competition laws are among the most concise, cryptic, and abstract
legal provisions, and so attempts to uncover the hidden details by looking at what the lawmakers
might have meant seems reasonable. But the main, and potentially fatal, shortcoming of relying on
legislative intent is that ‘rule decision-making is chaotic’,'" there is no such thing as a uniform and
cohesive legislative intent, rendering the concept ultimately ‘a fiction.'" In EU competition law,
this general obscurity of legislative intent is further exacerbated by the fact that the main provisions
are but two articles in what are otherwise quite generally-drafted ‘programmatic’ treaties with rather
broad, interconnected, goals and a plethora of policy areas, making gauging the legislative intention
specifically for competition rules a difficult task. Additionally, relying on legislative intent for
Treaty text negotiated in the 1950s would strip EU competition law of its EU law nature, which
includes common law style evolution through case law generated jurisprudence.'> Moreover, even
assuming that consensus could emerge around a certain legislative intent behind competition laws,
this does not preclude an indefinite number of secondary-order goals that may derive from the pri-
mary goal. For instance, assuming welfare is the primary goal, would dynamic efficiency be part of
it or would it be a separate goal that was not intended ab initio? If we allow welfare to be bifurcated
into secondary-order goals, how do we discover them and where do we draw the line?

Partly as a response to these concerns, another strand of scholarship rejects the idea that compe-
tition laws are purposed through a historical interpretation assigning a single goal (whatever that
might be), and instead see them as a catch-all tool for the supervision of markets that expresses multi-
farious social, political, and economic considerations.'* This normative approach regards competition
laws as the last line of defence against practices that harm consumers, businesses, or the very fabric of
economic life when sectoral regulation is missing, and they can therefore be tasked with an open-
ended list of goals and purposes."

Both of these strands draw support from the case law, and additional lines of research also use case
law to derive the goals of competition law as they emerge through the judicial interpretation of the
relevant provisions.'® This is only natural, since the final word rests with enforcers and courts, and
so their decisions are a key source of how the law is to be perceived not only statically but in a his-
torical depth too, including legislative intent. In the words of the Court of Justice ‘the interpretation
of a provision of EU law requires that account be taken not only of its wording and the objectives it
pursues, but also of its context and the provisions of EU law as a whole. The origins of a provision of
EU law may also provide information relevant to its interpretation’.'” However, so far, there has been
no attempt to analyse the entirety of EU institutions’ jurisprudence for insights that can only emerge
through an aggregate view of decisional practice.

19ee RH Bork ‘Legislative intent and the policy of the Sherman Act’ (1966) 9 The Journal of Law and Economics 7; ]
Kirkwood and RH Lande ‘The fundamental goal of antitrust: protecting consumers, not increasing efficiency’ (2008) 84
Notre Dame Law Review 191; P Akman The Concept of Abuse in EU Competition Law: Law and Economic Approaches
(Oxford: Hart Publishing, 2012) pp 49-106.

""McNollgast ‘Legislative intent: the use of political theory in statutory interpretation’ (1994) 57 Law and Contemporary
Problems 3 at 3.

2RI Nunez ‘The nature of legislative intent and the use of legislative documents as extrinsic aids to statutory interpret-
ation: a reexamination’ (1972) 9 California Western Law Review 128 at 128.

BFor a similar argument regarding US antitrust law see AD Melamed and N Petit “The misguided assault on the consumer
welfare standard in the age of platform markets’ (2019) 54 Review of Industrial Organization 741 at 744.

1R Pitofsky ‘The political content of antitrust’ (1979) 127 University of Pennsylvania Law Review 1051. See also section 1
below.

15Gee A Ezrachi ‘Sponge’ (2016) 5 Journal of Antitrust Enforcement 49; I Lianos ‘Polycentric competition law’ (2018) 71
Current Legal Problems 161.

'%See section 1 below.

"Case C-621/18 Andy Wightman EU:C:2018:999, para 47.
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We aim to fill this gap by compiling a high-level picture of the entire decisional practice of EU
institutions on competition law by examining almost 4,000 sources: 1,802 Court of Justice and
General Court decisions, 485 Advocate General opinions, 1,015 European Commission decisions,
and 447 Commissioner for Competition speeches, from 1962 to 2020, covering all three major
areas of competition law, namely anticompetitive agreements (Article 101 TFEU), unilateral conduct
and abuse of dominance (Article 102 TFEU) and concentrations. From this, we aim to distil seven
broad goals of competition law - efficiency, welfare, economic freedom and protection of competitors,
competition structure, fairness, single market integration, and competition process — and to subse-
quently extract qualitative and quantitative insights.

Our research complements existing work in that it moves the focus away from a small number of
highly authoritative sources — whether historical documents like travaux preparatoires, or landmark
cases — and instead develops insights that can derive only from a comprehensive overview of all avail-
able EU institution sources. The quantitative and qualitative analysis we perform does not discount the
authoritativeness of key sources nor of the accompanying scholarly analysis; in fact, we observe that a
small number of decisions and opinions have shaped decisional practice by serving as constant points
of reference. Yet these decisions and opinions do not represent the totality of EU institutions’ insights,
and while less notable decisions and opinions, taken individually, would probably not change our per-
ception of competition law’s goals and purposes, the combined insights from the entire volume of EU
institutions’ output might (as it is the case, for example, with our results on debunking the influence of
fairness in competition law practice (see section 3(d) below)). Our study also allows us to observe dif-
ferences across institutions, track the evolution of EU institutions’ thinking through time, and identify
trends and patterns, which would remain hidden without quantitative analysis. In doing so, the study
helps scholars and authorities gain a fuller understanding of competition law and its raison d’étre in
the EU system. Lastly, we also make our datasets available for other researchers and enforcers to use in
the hope of engendering more research into and better understanding of EU competition law.'®

A number of insights emerge from our analysis. Some corroborate what past theoretical work sus-
pected or argued for — the value in this case lies in bringing conclusive empirical backing to the debate.
Other insights resolve more controversial issues, therefore advancing our understanding of the true
state of affairs. In detail, we provide exhaustive evidence that EU competition law pursues a multitude
of goals concurrently, which dispels the myth of monothematic competition law. This has also histor-
ically been the case, even if the different goals fluctuate in prevalence over time as we document on a
year-by-year basis. Surprisingly, we do not find evidence that scholarly work or prior case law consist-
ently affect the perceived goals of competition law, which suggests that the goals are inherent. Further,
while competition law pursues a multitude of goals, it prioritises the process of competition rather
than directly the achievement of a desirable outcome (eg efficiency, welfare maximisation, etc). We
also show that fairness, despite media popularity, does not fare highly in the decisional practice of
any EU institution. It only features prominently in the speeches of Commissioner Vestager.
Relatedly, we observe that different Commissioners seem to emphasise different goals during their
terms, with Kroes promoting welfare and Vestager promoting fairness. We also observe that the
Commission places emphasis on different goals than do the Court and the Advocate Generals, and
Commissioner speeches reflect yet different emphasis too. The Commission assigns more value to wel-
fare and to the protection of competitors and commercial freedom, but less value to efficiency than the
Court and the Advocate Generals. Speeches emphasise welfare and fairness more than EU institutions
in their decisions. Another conclusion we reach is that, somewhat unexpectedly, ordoliberal objectives
still linger and may recently be on the rise again. Lastly, the rate of cases referencing competition law
goals over the years has remained steady to slightly increased, with the Commission leading the
increase, perhaps in response to the ‘more economic approach’ instituted in the early 2000s.

"¥Datasets and a searchable database will be uploaded to https://www.db-comp.eu by Spring 2022, with funding secured
through an ESRC TAA grant.
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1. Literature review and the state of scholarship on the goals of competition law

Competition laws have existed for over 130 years."” Competition law has been part of the EU’s primary
laws since the Treaty of Rome in 1957; inspired by it (and by the US antitrust rules), competition laws
now exist in more than 110 countries and territories around the world. Because competition laws are,
in principle, notoriously brief and cryptic, deciphering their purpose and scope has been a popular
exercise. The body of literature that has emerged over the years* offers both normative and positive
law insights (for a summary see Table 1).

Our inquiry differs from the normative literature in that ours documents the goals and scope of
competition law as a matter of institutional practice (as it manifests itself through the decisions of
the Court and the Commission, the opinions of Advocate Generals, and the speeches of
Commissioners for Competition) and it differs from the positive law literature in that our analysis
is fully empirical whereas the empirical support in extant literature is only anecdotal. That said, the
rich literature that pre-dates our work was instrumental in helping us identify the key goals of com-
petition law to test and to make a first selection of corresponding keywords, which we expanded on as
we went along with the search (see section 2 below).

In this section, we summarise prior literature. We do not evaluate the merit of the goals identified
by the authors nor do we assess the soundness of their normative arguments. We only document their
chosen goals and group them in seven broad families of goals that then feed into our methodology. As
will be evident, there is stark disagreement on the perceived goals. Even within each of the seven broad
goals, authors may still construe them differently. Moreover, many authors do not see one goal as
being predominant, but instead argue for a variety of goals that competition law pursues concurrently.

The first broad goal is efficiency. Odudu is the author that best represents this goal as he rejects
efforts to justify a competition policy concerned with more than efficiency, partly on the basis of
an argument that policy-linking obligations contained in the TFEU, such as Article 168(1), may
lack direct effect.”’ He considers that modern EU competition law has endorsed the Chicago
School approach, both when it comes to methods of analysis (micro-economics, wherein high prices
or low output are identified with inefficiency) and when it comes to goals. Regarding the latter, Odudu
agrees with the Chicago approach (with reference to Bork’s work) that the goal of competition policy
is consumer welfare, understood, though, as a synonym for efficiency.

Amato shares this understanding of consumer welfare as synonym for efficiency.”> Amato offers a
historical overview of EU competition law’s goals, focusing on the influence of the ordoliberals. He
argues that competition law presents a dilemma for liberal democracies, as it strives to strike a balance
between economic freedom on the one hand and constraining market power on the other hand. He
identifies multiple purposes of EU competition law, including industrial policy, regional policy and
social policy. He rejects the proposition that economic efficiency can be understood as a one-
dimensional value concerned only with restrictions of output. At the same time, Amato advocates
for separating EU competition law from industrial policy and thus freeing it of political and other con-
siderations. This argument can be construed as an argument in favour of a welfare standard connected
to economic efficiency.

Ahdar accepts efficiency as a goal, but rejects an efficiency-only model for competition law, as it
fails to avoid subjectivity and value judgments by excluding distributional questions from decision-

“The Canadian Act for the Prevention and Suppression of Combinations Formed in Restraint of Trade was adopted in
1889, and the American Sherman Antitrust Act was adopted in 1890. For a brief history see M Meagher ‘Powerless antitrust’
CPI Antitrust Chronicle (November 2019).

2 Although this study is about the goals of EU competition law, we did not limit our research to sources that discuss only
EU competition law’s goals; instead, we also consulted sources from other jurisdictions, most prominently the US. The main
reason is that the debate regarding goals of competition law is not limited to EU competition law; in fact, EU competition
policy has been heavily influenced by different schools of thought originating in the US.

210 Odudu ‘The wider concerns of competition law’ (2010) 30 Oxford Journal of Legal Studies 559 at 605-612.

22G Amato Antitrust and the Bounds of Power: The Dilemma of Liberal Democracy in the History of the Market (Oxford:
Hart Publishing, 1997) pp 95-129.
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Table 1. Literature review of the goals and purposes of EU competition law

Identified goals and purposes of competition law

Freedom/ Market European

Author Efficiency Welfare Competitors structure integration Other

Ahdar (2002) o [ ]

Akman (2012) [ J

Amato (1997) (@) (@) (@) Social goals

Andriychuk (2010)

Ayal (2016) )

Van den Bergh and [ [}

Camesasca (2006)

Bork (1978) o

Ezrachi (2018) () [ ) () () ()

Hovenkamp (1985) (@) (@) Political goals

Fels and Edwards (@) Political/

(1998) social goals

Foer and Durst (2018) Effective political
economy

Fox (2008)

Geradin et al (2012) [} [ ) o ([ J

Gerber (1998) (@) () Ordo-liberal objectives

Kaplow (2012) (@)

Kirkwood and Lande [} Consumer focus

(2008)

Lianos (2018) [} [} () Broader consumer
harm under-standing

Marty (2020) [ ] (@)

(Continued)
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Table 1. (Continued.)

Identified goals and purposes of competition law

Freedom/ Market European Competition

Author Efficiency Welfare Competitors structure Fairness integration process Other

Melamed and Petit [ J

(2018)

Monti (2007) [ ) [ J [ J

Motta (2004) ®

Nazzini (2011) [ J

Neven et al (1998) ()

Odudu (2010) [

Parret (2010) [ ] [ ] [ ] [ ] ([ J [ J

Townley (2009) (@) Broader public policy
goals

Waked (2020) [ ] [ ) Welfare as
re-distribution

Wu (2018) ®
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making. He puts forward the argument that competition law should not only promote efficiency,
growth, and innovation, but also the long-term interests of consumers.”’

The second goal is welfare, which we interpret, based on the literature review, as encompassing both
total welfare and consumer welfare as well as the protection of consumer interests (but not in the sense
of consumer protection law as a separate field of law). This goal is well-represented in the literature,
and in fact it manifests itself in different ways. Bork, in his seminal work, The Antitrust Paradox,
argued that settling the issue of competition law’s goals is necessary in order to rationalise competition
policy.”* He put forward consumer welfare as the proper goal for competition law, but advocated at the
same time for an understanding of consumer welfare which excluded allocative considerations and
redistribution.” In essence, Bork’s thesis has been interpreted as arguing for total welfare, even though
he refers to it as consumer welfare.”® Contrary to Bork, Kirkwood and Lande look into the legislative
history of US antitrust laws and determine that the ultimate goal of antitrust law is not to maximise
the total wealth of society, but to protect consumers from behaviour that deprives them of the benefits
of competition.”” They further analyse case law to conclude that courts always side with protecting
consumers over efficiency.

Within the European context, the debate on welfare has focused on the issue of redistribution and
whether a total welfare goal is appropriate or a consumer welfare one. Many authors also identify EU
competition law’s orientation towards consumer welfare as connected with the broader interests of
consumers and consumer protection. Neven et al are of the view that EU competition law is about
consumer protection and the achievement of the best possible conditions for EU consumers.*®
According to them, in EU competition law ‘the choice has clearly been made to favour income redis-
tribution from producers with market power to consumers’.>* In their view, the ideological underpin-
nings of the project of European integration have favoured a policy choice to encourage redistribution
to consumers and this has inevitably also flavoured EU competition law. They consider that this
accords with a shift in economics towards a refocused economic analysis of law that examines law’s
distributive consequences. At the same time, they note that EU competition law’s objectives may be
contradictory and even inconsistent with economic theory.

Fels and Edwards argue that the legitimacy, desirability, and acceptance of EU competition law may
hinge upon broader objectives with a clear political and social dimension.”® That would necessitate
consumer welfare to be interpreted in a way that takes into account broader objectives and that is sen-
sitive to the redistributive effects of competition policy.

Motta argues that the proper goal of competition law should be total welfare.”’ According to Motta,
in most situations choosing between a total welfare and consumer welfare standard would not make a
difference in the work of a competition authority and the policy implications of the two standards are
the same. However, he considers total welfare to be superior to consumer welfare, as he thinks the
latter misses the point that consumers may also own companies through pension or investment
funds, and would lead to companies having to price at marginal cost and disincentivise innovation.
Townley disagrees, and rejects a total welfare goal for EU competition law. Instead, he argues that

R Ahdar ‘Consumers, redistribution of income and the purpose of competition law’ (2002) 23 European Competition
Law Review 341 at 349-352.

#*Bork, above n 9, p 50.

25Bork, above n 9, pp 110-112.

5K Heyer ‘Consumer welfare and the legacy of Robert Bork® (2014) 57 Journal of Law & Economics 19.

*Kirkwood and Lande, above n 10.

D Neven et al Trawling for Minnows: European Competition Policy and Agreements Between Firms (London: Centre for
Economic Policy Research, 1998) p 12.

2Neven et al, ibid, p 12.

*A Fels and G Edwards ‘Working paper III - competition policy objectives’ in C-D Ehlermann and LL Laudati (eds)
European Competition Law Annual 1997: Objectives of Competition Policy (Oxford: Hart Publishing, 1998) p 57.

*M Motta Competition Policy: Theory and Practice (Cambridge: Cambridge University Press, 2004) pp 21-22.
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consumer welfare is the proper goal, but that in certain situations competition law should try to pro-
mote broader public policy goals.*

Nazzini attempts an interpretation of Article 102 TFEU, based on various methods of interpret-
ation common in EU law such as textual, teleological, systematic etc, in order to find its objective.””
He argues that the goal of Article 102 TFEU is the maximisation of total social welfare through prod-
uctivity growth. Accordingly, he rejects the relevance of fairness and ordoliberal goals. Akman, simi-
larly to Nazzini, argues for a welfarist goal for Article 102 TFEU too and rejects the argument that
fairness has a role to play as an independent policy goal in the concept of ‘abuse’ of a dominant pos-
ition.”* Instead, Akman adopts an understanding to references in Article 102 TFEU to ‘fairness’ that
equates that term with ‘anticompetitive’.

Kaplow, too, accepts welfare as the proper goal of competition law and explains that competition
law is not the best tool to achieve wealth redistribution.’ As focusing on consumer welfare maximisa-
tion would mean trying to achieve such redistribution, he suggests that competition law rules are in
fact more in accord with total welfare maximisation.

Melamed and Petit, responding to authors that have argued for an abandonment of consumer wel-
fare, argue that the consumer welfare standard should be maintained in EU competition law, despite
the perceived challenges with the enforcement of the rules vis-a-vis digital platforms.*® According to
the authors, the current discourse regarding digital platforms is attributable to misunderstanding the
consumer welfare standard and any alternatives to that goal would not improve antitrust law.

Lianos accepts welfare as one of the goals of EU competition law, but sees that goal as being about
the redistribution of wealth.”” Along similar lines, Waked acknowledges the welfare goal of antitrust
law but argues that it needs to be complemented by goals that are more oriented towards the public
interest, and in particular equity and redistribution.’® She claims that the welfare-related goal of max-
imising efficiency is one that serves the generation of wealth and that antitrust law should allow this to
take place, but also have provisions in place to subsequently redistribute part of the generated wealth
back towards consumers.

The third key goal is commercial or economic freedom and freedom to compete, a goal which relates
to ensuring a level-playing field for competitors on a market. Monti is the author that has recognised
this goal for EU competition law by connecting the core principles of post-World War II ordoliberalism
to economic freedom.” He accepts, at the same time, that there is a clear trend from ordoliberalism
towards consumer welfare and economic efficiency as goals of EU competition law.

Geradin et al argue that competition policy has to be responsive to changes, and responsiveness can be
achieved by allowing its objective to fluctuate over time.*’ They identify four major objectives of EU com-
petition law, including economic freedom and plurality, as well as consumer welfare, economic efficiency,
and consumer choice and fairness. According to them, ‘undistorted competition’ is a multifaceted concept
and all four objectives were in the minds of the founding fathers when drafting the Treaty of Rome. They
also accept that EU competition law has additional goals, such as integration of the Member States’ markets.

The fourth goal we identified is market structure, in the sense of maintaining an effective compe-
tition structure and protecting competition as such. None of the reviewed authors argued that this was

*2C Townley Article 81 EC and Public Policy (Oxford: Hart Publishing, 2009) pp 13-43.

*R Nazzini The Foundations of European Union Competition Law: The Objective and Principles of Article 102 (Oxford:
Oxford University Press, 2011) pp 107-154.

34 Akman, above n 10, pp 182-184.

3L Kaplow ‘On the choice of welfare standards in competition law’ in D Zimmer (ed) The Goals of Competition Law
(Cheltenham: Edward Elgar, 2012) pp 7-25.

**Melamed and Petit, above n 13.

*’I Lianos “The poverty of competition law: the long story’ CLES Research Paper Series No 2/2018, available at www.ucl.ac.
uk/cles/sites/cles/files/cles_2-2018.pdf, pp 18-23, 61-62 and 90.

D Waked ‘Antitrust as public interest law: redistribution, equity, and social justice’ (2020) 65 The Antitrust Bulletin 87.

*G Monti EC Competition Law (Cambridge: Cambridge University Press, 2007) pp 25 and 51-52.

“°D Geradin et al EU Competition Law and Economics (Oxford: Oxford University Press, 2012) pp 23-26.
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the only goal of competition law, but Ezrachi*' and Marty** include this goal as one among other
goals.

The fifth overarching goal pursued by competition law is fairness. Notably, the literature advocating
for fairness is relatively recent, a reflection of the fact that this goal has mostly been in the spotlight
since Commissioner Vestager took office as EU Commissioner for Competition in 2014. The content
of fairness varies amongst scholars. Ayal argues that both the strict welfare approach to competition
law and the fairness approach are too narrow.* Instead, he argues that competition law should aim to
protect a broader notion of fairness that takes into account the interests of all actors involved, includ-
ing those of monopolists or undertakings with market power.

Ezrachi argues that the goals of EU competition law are not limited to consumer welfare, even if they
‘centre around, and are primarily consistent with, [it]".** Instead, he argues that they are: (i) consumer
well-being (which is broader than consumer welfare and includes, for instance, considerations of data
protection and wealth distribution), (ii) effective competition structure, (iii) efficiencies and innovation,
(iv) fairness, (v) economic freedom, plurality and democracy, and (vi) market integration. According to
the author, this plurality of goals may embed normative values and flexibility, but reflects the EU’s
unique constitutional process and the societal context in which EU competition law operates.*’

Lianos argues that competition law is a hybrid type of law situated in between economic policy and
social regulation.*® He identifies a progression in the goals of EU competition law, from emphasis on
market integration, to protecting smaller competitors, to protecting consumers. Lianos then contends
that competition law ought to integrate considerations of inequality under a framework that seeks to
avoid consumer harm, which he considers more appropriate as a goal than protecting consumer wel-
fare. This broader conception of consumer welfare includes considerations of wealth transfers, and
achieving an optimal level of consumer choice. These, according to Lianos, are linked to distributive
justice and equality, the latter including notions of fairness.

Finally, as explained above with relation to welfare as a goal, many scholars see a connection
between the consumer welfare standard and wealth redistribution from producers to consumers.*’
In that sense, there is a connection between those who see fairness as being connected to redistribu-
tion, though a distinguishing characteristic is that redistribution for fairness need not relate only to
consumers but to citizens more broadly.

The sixth goal is European integration, or the realisation of the internal market. Several authors
identify this as at least one of the goals for EU competition law. Gerber, for instance, argues that
EU competition’s goals can be understood correctly only in light of Europe’s ordoliberalism tradition
and the goal of achieving the common market.*® Parret calls for more clarity and transparency regard-
ing the goals of EU competition law. She considers that EU competition law has multiple goals, includ-
ing market integration, but also economic freedom, economic efficiency, industrial policy, protection
of small and medium-sized enterprises, justice, fairness, and non-discrimination, and protecting the
interests of consumers.”” Market integration is also one of the goals that Geradin et al ascribe to
EU competition law.”

*'A Ezrachi ‘EU competition law goals and the digital economy’ Oxford Legal Studies Research Paper No 17/2018, available
at www.ssrn.com/abstract=3191766, pp 4-21 and 27.

“2F Marty ‘Ts the consumer welfare obsolete? A European Union competition law perspective’ GREDEG Working Paper No
2020-13, available at https://ideas.repec.org/s/gre/wpaper.html.

“3A Ayal Fairness in Antitrust (Oxford: Hart Publishing, 2016) pp 207-212.

“Ezrachi, above n 41, p 4

*5Ezrachi, above n 41, pp 4-21 and 27.

“$Lianos, above n 37, pp 18-23, 61-62 and 90.

*’A good example of this is Lianos, above n 37.

*8DJ Gerber Law and Competition in Twentieth Century Europe: Protecting Prometheus (Oxford: Oxford University Press,
1998).

“°L Parret ‘Shouldn’t we know what we are protecting? Yes we should! A plea for a solid and comprehensive debate about
the objectives of EU competition law and policy’ (2010) 6(2) European Competition Journal 339 at 346-358.

**D Geradin et al EU Competition Law and Economics (Oxford: Oxford University Press, 2012) pp 23-26.
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The seventh and final key goal is protecting the competitive process. Fox suggests that antitrust law
can be used to preserve the competitive process (or open-market perspective), thereby helping to pre-
serve the incentives that produce productive, dynamic, and market efficiency.”’ She argues that since
1980, US courts have retreated from the tradition of protecting the competitive process (rivalry) and
the openness of markets. Instead, they focus on a narrow understanding of efficiency, which is con-
cerned mostly with lower market outputs. She argues that this is not related necessarily to efficiency
but is instead the result of conservative (Chicago) economics. She contrasts this approach with EU
competition law’s approach to consumer welfare and efficiency, which is about process-and-access.

Andriychuk contests the utilitarian view of competition, including what he calls the Neo-Brussels
school with its emphasis on consumer welfare.”” The author adopts an ontological understanding of
competition that blends elements of ordoliberalism and the Austrian school and argues that compe-
tition ought to be understood as a right in its own self that has - together with the political and cul-
tural dimensions of competition — an important role to play in liberal democracies that should not
depend on any efficiency outcomes. In essence, the author’s argument can be understood as one
about the goal of competition law being the maintenance of the competitive process.

Wu argues that the consumer welfare standard of competition law should be abandoned in favour
of a standard that is about protecting competition.”> According to Wu, the protection of competition
standard is easier to apply because potential threats to the competitive process are far more obvious
than reductions in consumer welfare. Wu concludes by suggesting a framework of analysis and pro-
vides examples of the considerations that ought to be used by an enforcer whose aim is the protection
of the competitive process.

Marty reviews the historical evolution of EU competition law goals and notices the transition from
ordoliberalism, which advanced a structural view of competition law, to the more economic approach,
which adopted the US-imported welfare criterion as competition law’s main objective.”* He argues that
welfare, in the form of total welfare rather than just consumer welfare, probably best captures the priorities
of competition law, but that it needs to be complemented by a consideration for the protection of the pro-
cess of competition as well. This is because digital markets may sometimes create harms that are not cap-
tured by the welfare criterion but can be explained on the grounds of harm to the process of competition.

Besides the seven key goals identified above, our literature review showed that scholars acknowledge
a more complex function and constitution for competition law. Foer and Durst, for example, argue
that the consumer welfare goal for antitrust is confusing and incomplete.”” They consider that com-
petition policy actually has multiple economic, political, cultural, and historic goals. They discuss spe-
cifically certain of these goals, namely making economics work for the electorate, stimulating growth,
and making the most of limited resources by supporting various forms of efficiency. They argue that
an approach that tries to promote all these goals through competition law has significant shortcom-
ings. Instead, they propose that competition law’s goal ought to be to promote and protect a political
economy that provides a society’s best mixture of competition and cooperation, given its culture, his-
tory, technology, and political situation at a given period of time. Hovenkamp argues that the Chicago
School of antitrust, with its emphasis on a more economic approach and efficiency and use of neo-
classical economics, fails to capture the reality of how firms make short-term choices.”® He admits
that taking into account short-term welfare effects may reduce the administrability of antitrust law
and that policymakers will, therefore, have to rely on values that are outside the neoclassical market

*IE Fox ‘The efficiency paradox’ in R Pitofsky (ed) How the Chicago School Overshot the Mark: The Effect of Conservative
Economic Analysis on US Antitrust (Oxford: Oxford University Press, 2008) pp 79-88.

20 Andriychuk ‘Rediscovering the spirit of competition: on the normative value of the competitive process’ (2010) 6(3)
European Competition Journal 575 at 579-580 and 589-590.

T Wu ‘After consumer welfare, now what? The “protection of competition” standard in practice’ (2018) Competition
Policy International at 4-9.

>*Marty, above n 42.

55A Foer and A Durst “The multiple goals of antitrust’ (2018) 63(4) The Antitrust Bulletin 494 at 498 and 501-506.

**H Hovenkamp ‘Antitrust policy after Chicago’ (1985) 84 Michigan Law Review 213 at 232-233.

https://doi.org/10.1017/Ist.2022.8 Published online by Cambridge University Press


https://doi.org/10.1017/lst.2022.8

Legal Studies 631

efficiency model. This leads him to conclude that antitrust will inevitably always have a noneconomic,
or political, content. Van den Bergh and Camesasca argue that in EU competition law there is in real-
ity no coherent discussion taking place about the system’s objectives, although they hold the view that
only efficiency and consumer welfare are appropriate normative goals of competition law and that
‘other objectives, such as market integration and protection of individual economic (business) free-
dom, may be fully legitimate but should be pursued by other legal instruments’.””

In all, it is evident that there is both great variety and wide disagreement of views on the proper or
actual goal of competition law. Against this backdrop, an exhaustive empirical study of what the insti-
tutions that apply and interpret competition law have to say greatly illuminates the debate and adds a
conclusive authoritative voice.

2. Methodology: building an empirical investigation into the goals of EU competition law

To ensure consistent results, we employed a methodology regulating both matters of substance and
matters of procedure. We note at the outset that our methodology was not guided by an initial hypoth-
esis; our approach was data-driven, meaning that we designed the methodology without anticipating
any particular outcomes. This allowed us to approach the research question with a clean slate, which
we concluded was preferable, since our study was the first to statistically analyse EU institutions’ deci-
sional practice and we erred on the side of neutrality.

In terms of substance, the challenge was to define the scope of the inquiry in a way that would
encompass as many relevant goals and purposes as possible, appropriately grouped together; in
terms of procedure the aim was to ensure that the search would be as exhaustive as possible to
cover and organise all publicly available sources within the remit of the project.

We divided the methodological steps into global and goal-specific. The global methodology was
applicable to all goals and purposes we catalogued, whereas goal-specific steps and principles applied
complementarily only to the respective goal. This was necessary because the keywords corresponding
to each of the seven goals we studied came with idiosyncratic meanings calling for pre-defined prin-
ciples on how they should be handled. Competition law has been influenced by various disciplines,
particularly economics, and so we needed to ensure that the keywords encountered in EU institutions’
decisions had the legal meaning competition law understands as it transpired through our literature
review (see section 1 above). For the most part, this was not particularly problematic, because the con-
cepts transplanted into competition law from other disciplines often intentionally retain their meaning
(eg welfare and surplus mean the same in competition law and in economics). Where discrepancies
occurred, we only included results that matched the legal definition of the keyword. For example,
while ‘efficiency’ in economics has various definitions depending on whether one speaks of product-
ive, allocative, or dynamic efficiency, in competition law, as a goal, it has the meaning of technical and
economic progress as used in Article 101(3) TFEU (see below in this section and footnote 60).

The project was based on full text keyword searches. The first step was to select the main goals and
purposes we would be looking for and the corresponding keywords that would denote reference of those
goals. For this, we first reviewed the literature (see section 1 above) and the relevant case law that was
identified within as representative of discussing EU competition law’s goals and purposes. Where there
was disagreement in terms of which goal a certain keyword served, we made a value judgement based
on a review of how the keywords were used in the case law and which goal(s) they seemed to be
more closely associated with. Upon a first selection of goals and keywords, we ran iterative rounds of
searches through Court of Justice decisions to ensure that the keywords were both exhaustive and correctly
assigned to goals. In total, we catalogued seven main goals reflected in 74 keywords (Table 2).

Next, we used the keywords corresponding to the selected goals to search through the sources. We
treated all text in decisions and opinions as equal (ie we did not differentiate between legal reasoning,

'R van den Bergh and PD Camesasca European Competition Law and Economics: A Comparative Perspective (Sweet &
Maxwell, 2nd edn, 2006) p 18.
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Table 2. The main goals of EU competition law and corresponding keywords

Goal Keywords corresponding to goal

Efficiency efficiency, efficient allocation, (in)efficient

Welfare consumer welfare, total welfare, welfare, consumer well-being, consumer harm, harm to
consumers, harm consumers, prejudice (to) consumers, detrimental to customers/
consumers, consumer protection, protection of consumers, consumer surplus, interests of
consumers

Freedom/ plurality, freedom to compete, economic freedom, equal opportunity/-ies, level playing

Competitors

field, interests of competitors, protect competitors, protection of competitors, commercial
freedom, freedom of action, equality of opportunity/ies, equal conditions of competition,
interests of competing undertakings, free and undistorted competition, freedom of
undertaking(s)

Market structure

competition structure, competition as such, structure of the market, structure of a market,
market structure, effective competitive structure

Fairness fairness, unfairness, wealth transfer, wealth allocation, wealth distribution, wealth
redistribution, (un)fair competition, (un)fair prices/-ing

European market integration, European integration, economic integration, single market, well-being of

integration the European Union, that common market

Competition competition process, competitive process, process of competition, competition in general,

process prevent competition from being distorted, distortion of competition, protect competition,

safeguard competition, protection of competition, maintain effective competition,
maintenance of effective competition, protect effective competition, free and undistorted
competition, genuine undistorted competition

obiter etc), on the assumption that the whole text of decisions and opinions contributes to their out-
come (but see rule 2d in Table 5 below). Attempting to treat some parts of decisions and opinions as
more influential or authoritative than others would introduce an unmanageable degree of subjectivity.
For decisions by the Court, as well as for opinions of Advocate Generals, we used the Curia database.
In total, we searched through 1,802 Court of Justice and General Court decisions and 485 opinions of
Advocate Generals (Table 3). For the Commission’s decisions, as the online search tool does not allow
full text search, we had to download all decisions manually and search through the downloaded files.”®

Table 3. Types and numbers of sources searched

Type of document Number of documents

Court of Justice and General Court judgments, rulings, etc 1,802
Opinions of Advocate Generals 485
Commission decisions 1,015
Commissioner for Competition Speeches 447
Total 3,749

We catalogued only those types of decisions that were likely to include a discussion on the goals and
purposes of EU competition law: for Articles 101 and 102 TFEU, commitments decisions, interim
measures, prohibitions, and (reasoned) rejection of complaints decisions, as well as Article 106(3)
TFEU decisions only in so far as they included a discussion as to an infringement of Article 102

*%For Art 101 TFEU decisions we relied on Brook’s database, published in O Brook Non-Competition Interests in EU
Antitrust Law: An Empirical Study of Article 101 TFEU (Cambridge: Cambridge University Press, forthcoming). We ourselves
downloaded the decisions on Art 102 TFEU and on merger control.
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TFEU. On merger control we only reviewed Phase II decisions, under the same rationale. In total, we
searched through 744 Article 101 TFEU decisions, 180 Article 102 TFEU decisions, 91 merger deci-
sions, for a grand total of 1,015 Commission decisions (Table 3). For public speeches delivered by
Commissioners for Competition, we relied on the Commission’s online archives, from where we
downloaded all available speeches.”” We note, however, that many of the links to past speeches
were broken, especially pre-2005. Therefore, while our results on speeches prior to 2005 are as robust
as they can be given the availability of archival material, they are not as reliable as the rest. In total, we
searched through 447 speeches (Table 3). We included speeches in our analysis, even though they do
not reflect binding jurisprudential outcomes, because they provide a more informal and flexible plat-
form for EU’s enforcement branch to express what EU competition law is about and what they may
wish to achieve through it, which we can use to calibrate and interpret our results. Indeed, as our
results demonstrate in section 3 below, speeches, reflecting the Commission’s public face, dispropor-
tionately emphasise goals such as welfare and fairness, which may resonate with the people more than
market structure or efficiency. The grand total of the sources we searched was 3,749.

From the result lists as per above we went into each document, searched for the keyword, decided
whether it related to the goals and purposes of EU competition law, and if so, we recorded the follow-
ing metadata (Table 4):

Table 4. Recorded metadata for each documented source

Sources metadata Values Notes

Case/Speech number Case/Speech number Some speeches do not have a number

Case/Speech name Case/Speech name

Institution Court Court includes CJ and GC
Commission Speeches and public statements by Commissioners for
AG Competition
Speech

Subject matter Agreements In Commissioner speeches we only state the subject matter
Dominance when the relevant passage clearly refers to it or if the speech
Concentration as a whole is dedicated to it

Date Date Year only

Counted Y Y for Yes as per the rules in Table 5
NY NY for No/Yes as per the rules in Table 5

Quote Quote A representative quote wherein the keyword linked to a goal

appears

AG Last name of AG If the source was an AG opinion

Second quote Quote Another quote from the same case

Commissioner Last name of If the source was a speech

Commissioner

To decide whether the use of the chosen keywords signified a statement on the goals and purposes
of EU competition law we distinguished between three possibilities as follows:
We also adopted the following global rules:

» Rule 4: Cases that have advanced through different instances (eg Commission case which was
appealed to the GC and then to the Court of Justice) are counted separately, because a new deci-
sion is issued at every instance, unless Rule 2d applies.

*https://ec.europa.eu/competition/speeches/index.html.
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Table 5. Rules for deciding inclusion/exclusion of whether a source is counted as referencing a competition law goal

Y (Yes) Rule 1: Y expresses instances that were counted in our results because the keyword is used in a
context that signifies a statement on the goals and purposes of EU competition law, except if it falls
under any of the reasons to be counted as N or NY.

N (No) Rule 2: N expresses instances that we did not count in our results. This was because of any of the
following reasons:

» Rule 2a: The keyword is used with meaning or in context irrelevant to the goals and purposes of
EU competition law. Eg ‘efficient deterrence [of a fine]’ was not counted under the goal of
efficiency, and ‘plurality of the media’, which appears in Article 21(4) of the EU Merger
Regulation as a reason for a national competition authority to request to review a merger which
otherwise has Community dimension was not counted under the goal for freedom/competitors.
Rule 2b: The keyword appears in a legal instrument that does not primarily belong in the body
of EU competition law, even though it still relates to competition. For example, in the Opinion
of AG Jacobs in joined Spain and Others v Commission (Cases C-271/90, 281/90 and C-289/90)
the keyword ‘efficient’ appears in the context of a telecom liberalisation directive. Even though
the directive is concerned with enhancing the competitive conditions in the telecom market, it
is not per se a competition law directive and therefore it is excluded from our results.
Directive 90/387 is, according to Article 1(1), concerned with ‘the harmonization of conditions
for open and efficient access to and use of public telecommunications networks and, where
applicable, public telecommunications services’.

Rule 2c: The keyword appears in the context of references to national law.

Rule 2d: The keyword is mentioned only in relation to arguments of the parties or to what the
Commission or General Court have stated in the previous instances of the case, unless the
issuing institution engages in further substantive discussion. Eg Opinion of AG Trstenjak in
GlaxoSmithKline (C-501/06P), where we did not consider that welfare is being discussed as a
relevant goal of EU competition law:

On the basis of those findings, the Court of First Instance concluded that the principal
conclusion reached by the Commission, namely that the General Sales Conditions have as
their object the restriction of competition, could not be upheld. According to the Court of First
Instance, as the prices of the medicines concerned are to a large extent shielded from the free
play of supply and demand owing to the applicable regulations and are set or controlled by
the public authorities, it cannot be taken for granted at the outset that parallel trade tends to
reduce those prices and thus to increase the welfare of final consumers.

Rule 2e: The keyword appears only in the context of simply a copy-pasted treaty or secondary
law provision, or is mentioned completely in passing, without the issuing institution engaging
in further discussion around the keyword. For example, in many cases the institutions lead the
analysis with reciting the applicable articles, such as the phrase in Article 101(1) TFEU ‘object
or effect the prevention, restriction or distortion of competition within the internal market’.
Rule 2f: The keyword appears in a procedural rather than substantive context, for example the
phrase ‘fair trial’.

Rule 2g: The keyword appears in the footnotes.

Rule 2h: The keyword appears simply as a heading. For instance, ‘market structure’ would not
be counted under the goal for structure if it is a heading and the institution goes on to analyse
the market structure in the context of the case at hand.

Rule 2j: The keyword appears in the context of a discussion on the negative effects/outcomes
of a certain practice without it being linked directly to a competition law infringement or
competition law enforcement. For example, several speeches discuss generally why cartels are
bad for the economy and for consumers. Unless such statements were directly linked to the
fact that competition law outlaws them, we did not count such general statements.

NY (No/Yes) Rule 3: NY expresses instances that were counted in our results because the keyword is used in a
context that signifies a statement on the goals and purposes of EU competition law, but the context
in which it appears is a verbatim or only slightly paraphrased excerpt from primary or secondary EU
competition law source (eg Treaty, Regulations, Guidelines etc), such that it makes it impossible to
tell whether the keyword was used as a conscious choice of words to signify a goal of competition
law or because it appears in the black letter of the law. We could not exclude those cases because
the fact that the relevant keyword and expression appears in the law does not mean that it does not
signal reference to a goal of EU competition law, but at the same time we cannot equate it with Y
results where the particular choice of words is made not because they are in the law as such but
because of the institution’s legal reasoning. Compare, eg, an NY and a Y result in two cases, both
under the goal of single market: We counted as Y AG’s Mischo’s Opinion in case Mo och Domsjé AB v
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Commission (C-283/98 P), as it clearly identified the goal of single market using his own words,
which we take as a conscious reference to the relevant goal:

The Community’s objectives, so far as concerns competition, are to ensure that the single market
is not partitioned and that the price of goods can be determined by the free play of competition.

But we counted as NY the Court’s decision in case Kone and Others v Commission (T-151/07),
because, even though the goal is again clearly identified and part of the Court’s reasoning (it
grounds anti-competitiveness to the jeopardising of the single market) and therefore should be
counted, it is done so in the verbatim phrasing of primary and secondary law and it is, for this
reason, impossible to tell whether it is a conscious choice of words or a mechanical reference to the
black letter of the law.

It must thus be stated that, by their very nature, the infringements identified in the contested
decision are among the most serious breaches of Art 81 EC, since they had as their object ‘secret
collusion between cartel participants to share markets or freeze market shares... In that regard, the
1998 Guidelines explain that ‘very serious’ infringements consist generally in horizontal restrictions
such as price cartels and market-sharing quotas, or other practices which jeopardise the proper
functioning of the single market. Those infringements are also among the examples of agreements
explicitly declared to be incompatible with the common market in Art 81(1)(c) EC.

To account for the difference in how ‘valid’ NY results are compared to Y results, we have prepared
two sets of results, one counting only Y results and one counting both NY and Y results. The results
counting only Y instances reflect a ‘purer’ set of results on the goals and purposes of EU competition
law.

« Rule 5: The same quote can contain keywords that refer to different goals and may be counted dif-
ferently. For example, in Ambulanz Glockner (C-475/99) the following quote signifies both the goal
of integration (‘single market’) and the goal of structure (‘structure of competition’), but the goal of
integration is counted as NY (Rule 13), whereas the goal of structure is counted as Y (Rule 17):
‘Thus, Community law covers any agreement or any practice which is capable of constituting a
threat to freedom of trade between Member States in a manner which might harm the attain-
ment on the objectives of a single market between the Member States, in particular by sealing
off national markets or by affecting the structure of competition within the common market.’

« Rule 6: Multiple keywords grouped under the same goal are counted once, because they all sig-
nify the same goal. If some keywords are counted as NY or N and some as Y, Y prevails.

In addition to global rules, we adopted detailed goal-specific rules to account for the special features,
meanings, and context of each of the selected goals. These are too detailed to describe here, but they
can be found in the full report.” Some examples below can illustrate the need and function of the goal-
specific rules. For instance, one of the rules specific to efficiency as a goal (Rule 12) was that we would not
list sources (N) mentioning the keywords associated with efficiency when efficiency is used to express a
specific benefit in a product, service or process, similar to eg security, quality, safety, robustness, speed,
and not as a general proxy term for technical or economic progress. Eg in Transatlantic (94/980/EC):

In the Commission’s view, price stability may constitute an objective within the scope of Art. 85
(3) of the Treaty for the following reasons:

— stability of rates for scheduled services enables shippers to know reasonably far in advance
the cost of transporting their products and therefore their selling price on the market of destin-
ation, whatever the time, vessel or conference shipowner involved,

— stability of rates enables shipowners to forecast their income more accurately and thus
makes it easier to organize regular, reliable, adequate and efficient services.

For the full methodology, see K Stylianou and MC Iacovides ‘The goals of EU competition law — a comprehensive empir-
ical investigation, report to the Swedish Competition Authority’ (2020), available at https://dx.doi.org/10.2139/ssrn.3735795.
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We did, however, count sources (Y) where the keyword ‘efficiency/-ies’ appears as a shorthand for the
Article 101(3) TFEU phrase ‘improving the production or distribution of goods or to promoting tech-
nical or economic progress’ (Rule 9 and see also Rule 3).

As another example, this time regarding the goal of competition process, Rule 24 stated that we
count (Y) references to the old pre-Lisbon Treaty Article 3(1)(g)/(f) even if they quote the black letter
of the law or slightly paraphrase it (ie Rule 2e did not apply), because Article 3(1)(g)/(f) expressly
concerns itself with the goals of competition law, so referring to that article must be seen as a con-
scious choice to adopt the exact same goals mentioned in the article and to allow them to inform
the specific application of competition law in the case. The text of old Article 3(1)(g)/(f) was as
follows:

For the purposes set out in Art. 2, the activities of the Community shall include [...] a system
ensuring that competition in the internal market is not distorted.

This provision resulted, through paraphrasing, in including certain expressions such as ‘prevent com-
petition from being distorted’ and ‘distortion of competition’, which appear as keywords correspond-
ing to the goal of competitive process.

We close the methodology section with a note on an important caveat. Some competition law
offences occur or are prosecuted more often than others (eg Article 101 TFEU cases compared to
102 TFEU cases), which can accordingly affect the occurrence frequency of the keywords encountered
in the respective decisions, opinions, and speeches. This can skew results in favour of those types of
cases (see also section 3(c) below). The bias, however, is only as strong as one expects certain keywords
to be more associated with a certain type of offences/cases. While we do not rule out the possibility, we
note that, if after all, certain types of offences/cases are more common, then competition law is, at least
quantitatively, more concerned with correcting that type of market imperfections, and therefore more
strongly serving the relevant goal associated with that market imperfection.

3. The goals of EU competition law: what do the practice and decisions of EU institutions say?

In this section we present the results we obtained and our interpretations thereof. Unless otherwise
noted, the results below are based on the sources that were counted as Y (see above, section 2). By
filtering out the less relevant sources designated as NY the presented results are the closest and
most accurate representation of how the goals and purposes of EU competition law manifest them-
selves in the entirety of EU institutional practice.

Our results both corroborate longstanding theoretical and normative arguments, and break new
ground. In doing so, they resolve scholarly disputes with empirical data, shed new light on patterns
of institutional practice, and provide ample new data-based knowledge that can underpin future
research. As the EU is one of the most - if not the most - activist antitrust jurisdiction in the
world, it is only natural that it is looked to by other jurisdictions for inspiration, and that it also attracts
ample introspective study. Our results help dissect EU competition law’s goals and scope as a matter of
practice, complementing, validating, or contracting normative approaches, through which process
newfound clarity emerges.

(a) EU competition law is not monothematic but pursues a multitude of goals historically and
today

Institutional practice overwhelmingly confirmed that all seven of the overarching goals are represented
to varying extents in the sources (Figure 1). What is more, all seven goals are present from the 1960s
until today; in other words, goals are persistent even if their significance fluctuates with time. This is
illustrated in the graphs below, which show the number of sources associated with a given goal on a
year-to-year basis. All goals have a more than negligible presence in the decisional practice in case law
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Figure 1. Number of sources per year, goal and institution. *2020 coverage only until February of that year

and soft law (see also sections 3(b) and 3(c) below, and Figure 3). This dispels the myth that compe-
tition law is monothematic or that it is consistently concerned with only one main goal at the expense
of others, as some scholars have normatively or positively argued.®’ While some goals may be more

“See eg Bork, above n 9; Kirkwood and Lande, above n 10; Andriychuk, above n 52.
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important than others, our results do not support the conclusion that, as a whole, competition law is
only about one priority — whether welfare, efficiency, competition process or other. This also shows
that scholars who argue for the inclusion of goals without rejecting the relevance of other goals are
the ones closest to the empirical truth of EU competition law.®*

It is also interesting to note that the historical persistence of the goals of competition law suggests
that they are integral to it rather than reflections of a given zeitgeist. One could expect a steady rise or
fall of certain goals in response either to the influence of past case law or to the intellectual forces of
the time. While weak signs of that are observable, our results do not seem to suggest that EU compe-
tition law is swayed by trends (more on that in section 3(b) below).

(b) Prior decisional practice and academic commentary do not seem to have consistent influence on
future cases

A reasonable expectation would be that as new decisions and scholarly work come out on the goals of
competition law, they affect future institutional practice. Our results do not confirm this intuition. We
were unable to find consistent evidence of a reinforcement effect of prior case law or of external influ-
ences such as scholarly work. It is therefore likely that the decisional practice of EU institutions is
guided more by what seem to be inherent dogmas of competition law and less so by trends.
Advocate General Kokott in Post Danmark urged the Court of Justice to do exactly that, ie ‘not
allow itself to be influenced so much by current thinking (‘Zeitgeist’)) or ephemeral trends, but ...
have regard rather to the legal foundations [of] EU law’.%?

In terms of decisional practice, the obvious way to test this would be to observe the historical patterns of
each goal evolution per institution. A steady change (increase or decrease) could indicate that a goal is increas-
ingly being supported or phased out, and a flat curve after a change could indicate that once a goal has gained
recognition it retains that status. Overall, we do not observe such consistent trends (Figure 2), and even when
they appear (eg market structure), they may be explicable on the basis of other factors, such as an increase in the
type of cases that touch on the relevant goals, rather than due to a reinforcement effect.

The other and more accurate approach we considered is to observe whether the trends noticed in
Commission decisions are reflected in Court case law either contemporaneously or with a time lag of
approximately five years. Contemporaneous mirroring could indicate a reaction to external influences,
including academic work, whereas a time-delayed mirroring could indicate that the Commission’s deci-
sions that are appealed to the Court influence the Court’s decisional practice. Either way, again the data do
not seem to corroborate this hypothesis (Figure 2): fairness remains scarcely represented throughout; mar-
ket structure and welfare are on the rise but the Commission’s uptake comes a decade after that of the
Court, and so it cannot be its driving force and it is unlikely that the two institutions react to the
same external influence (eg scholarly work) with such a large time difference; and EU integration and
the protection of competitors exhibit irregular patterns. The goals of competition process and efficiency
are the only ones which exhibit a somewhat similar pattern of uptake, and with the Commission’s uptake
starting 5-10 years earlier than that of the Court. It is possible that the upward trend of efficiency and
welfare beginning already in the mid-late 1980s (rather than in the late 1990s when the Commission
moved to the ‘more economic approach’) can be explained by the growing popularity of the Chicago
School, but on aggregate we would be reluctant to offer this as a reliable conclusion.

It is important to note that while our results do not corroborate the hypothesis of case law
reinforcement or scholarly influence, they do disprove it either. It is likely that other forces are at
play as well, and without isolating the various contributing factors, it is impossible to track, using
our methodology, the reasons and influences for the observed trends.

Similar contemporaneous patterns could indicate reaction to external influences, while similar pat-
terns with a time lag could indicate a reinforcement effect between Commission decisions that are

“*Eg Lianos, above n 37; Waked, above n 38; Geradin et al, above n 40; Ezrachi, above n 41; and Marty, above n 42.
®*Opinion of AG Kokott in Case C-23/14 Post Danmark A/S v Konkurrencerddet ECLI:EU:C:2015:343, para 4.
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Figure 2. Five-year ratio averages of Court of Justice and Commission decisions

appealed to the Court. With the exception of the goal of market structure, and to a lesser extent effi-
ciency, there is no observed consistency, and therefore prior decisional practice and academic com-
mentary do not seem to have consistent influence on future cases.

(c) EU competition law prioritises the process of competition rather than the outcome

Although, as mentioned, all goals are persistently present in the results and none is manifestly pre-
dominant, competition process and market structure are the ones that appear more frequently both
in terms of percentage and in terms of absolute numbers, at least as regards the practice of EU institu-
tions (ie excluding Commissioner speeches). These two goals are closely related to each other; they
express the desire to protect a market structure that is built around an effective competitive process
(see Table 2 for the keywords corresponding to these goals). EU competition law, therefore, seems
to prioritise the process rather than the outcome (eg efficiency, welfare) under the belief that the pro-
cess will, in turn, deliver the optimal outcomes.

A cautionary note is due here: because some goals seem to be more prevalent in certain types of cases
and certain types of cases are more common in competition law enforcement the results can be skewed
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Figure 3. Percentage distribution of EU competition goals per institution. See also section 3(e) below and Figure 5.

,

depending on the commonness of the type and subject matter of the cases, opinions and decisions. One
example is the following quotation on the definition of ‘abuse’ from Hoffmann-La Roche (Case 85/76)
(the quotation highlights that competition law aims at protecting the competitive structure of the market
by outlawing conduct as abusive on the grounds that it distorts it):

... The concept of abuse is an objective concept relating to the behaviour of an undertaking in a dom-
inant position which is such as to influence the structure of a market where, as a result of the very
presence of the undertaking in question, the degree of competition is weakened and which, through
recourse to methods different from those which condition normal competition in products or services
on the basis of the transactions of commercial operators, has the effect of hindering the maintenance
of the degree of competition still existing in the market or the growth of that competition.

This quotation has appeared dozens of times in our results and it raises the absolute number of sources
that reference market structure as a relevant goal. While we cannot account for the fact that certain
types of cases are simply more numerous than others (at a minimum, there are a lot more cases involv-
ing Article 101 TFEU than Article 102 TFEU), looking also at the relative prevalence of goals within
institutions’ decisional practice, ie the percentage distribution in Figures 3, 4 and Tables 6, 7, helps put
things in perspective: percentage distribution shows what share of the total sources delivered by each
institution corresponds to a given goal. This guards against assigning disproportionate importance to
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Figure 4. Distribution of sources per goal per institution in absolute numbers

Table 6. Percentage distribution of goals across institutions. It is evident that, taken together, the related goals of
competition process and market structure are more prominently featured in the ‘hard law’ sources and Advocate

General opinions.

Freedom/ Market European Competition
Efficiency  Welfare  competitors  structure  Fairness integration process
Court 11% 10% 14% - 4% 10% 25%
AGs 15% 8% 9% 22% 2% 9% _
Commission 7% 20% 20% 1% 5% 15%
Speeches 12% 11% 17% 8%
Average all sources 11.25% 16.25% 4.5% 10.25%
Average Court and 9% 15% 17% 2.5% 7.5%
Commission
Table 7. Distribution of sources per goal per institution in absolute numbers
Freedom/ Market European Competition

Efficiency  Welfare  competitors structure Fairness integration process
Court 28 27 36 11 27
AG 15 8 9 2 9
Commission 25 5 18 52
Speeches 28 26 40 18

large absolute numbers
number of sources was

of sources for a given goal, when in reality this is only so because a very large
delivered in total as well.

(d) Fairness, despite media popularity, does not fare highly in any EU institution practice

Fairness has been a popular buzzword in competition law circles recently and a commonly cited goal.
Increasingly, the popular appeal of fairness is reflected in scholarly work t00.** Our research shows that

%4See recently F Ducci and M Trebilcock ‘The revival of fairness discourse in competition policy’ (2019) 64 The Antitrust
Bulletin 79; N Dunne ‘Fairness and the challenge of making markets work better’ (2020) 84 Modern Law Review 230.
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fairness is just that: a popular goal in the media, but not yet in decisional practice (Figure 3 and Tables 6,
8). Fairness is the least represented goal across all EU institutions, but it featured more prominently in

Table 8. Absolute number of sources and percentage out of total sources per institution referencing fairness as a goal

Number of sources per institution Sources referencing fairness as a percentage of total
referencing fairness as a goal sources delivered per institution
Court 11 4%
AG 2 2%
Commission 5 1%
Speeches 26 11%

Commissioner speeches, particularly thanks to Commissioner Vestager (see also section 3(e) below).
We take that to mean that as a matter of actual legal practice fairness does not seem to be a determinative
goal of competition law, but that it nevertheless is commonly promoted as such outside of strictly legal
circles.

It is interesting to note that fairness’s prominence would double if we included in the results the
sources we designated as NY and which we normally exclude from the results presented here, as explained
in section 2 above and the introductory paragraph of this section. An example of such instances is cases
that reference verbatim the text of Article 102 TFEU on unfair prices or trading conditions. Even then,
however, fairness remains a marginal goal (Table 9). We cannot rule out the possibility that decisional

Table 9. Number of sources that reference fairness as the relevant goal counted as ALL (NY & Y) and only as Y. Even under
the broader set of results (ALL), fairness still ranks low as a goal. See Table 5 for explanation on Y and NY.

ALL (Y & NY) Y
Court 29 11
AG 2 2
Commission 22 5
Speeches 32 26
Total 85 44

practice has not yet had the time to catch up with scholarly analysis that supports fairness. After all, fair-
ness has only taken centre-stage in academic writing in the past decade (see section 1 above). But equally,
the incorporation of fairness principles in legislation that has dual antitrust-regulatory nature — notably
the Commission’s Digital Markets Act - may commingle the role of fairness in competition law and
in market regulation. While we pass no judgement as to whether that is desirable, we note that it may
artificially raise the profile of fairness in competition law decisional practice.

(e) The Commission has different priorities than the Court and Advocate Generals and Commissioner
speeches express yet different priorities too

Figure 3 and Table 6 further demonstrate that the Commission and the Court (including Advocate
Generals) assign different relative weight to different goals. While it is true that the process of com-
petition and market structure feature prominently in all of their practice (see section 3(c) above),
there is little agreement between them otherwise. The Commission assigns more value to welfare
and to the protection of competitors and commercial freedom but less value to efficiency than the
Court and Advocate Generals (Figure 5). And even in terms of the competitive process, the
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Commission is only half as concerned with that goal compared to the Court and Advocate Generals. It
is risky to hypothesise on the reason, but the Commission’s emphasis on the protection of competitors
and commercial freedom may be explained on account of its multifarious role in the EU competition
law system. Not only is the Commission both a prosecutor and an adjudicator, but it also expresses the
EU’s political priorities.’® As such it may be more susceptible to lobbying (by disadvantaged compe-
titors), which infiltrates its enforcement activity. We offer this explanation with caution, because des-
pite it being popular,®” research remains inconclusive.®® By contrast, the Court of Justice is to be seen
as a purely adjudicatory and strictly independent body, making it less susceptible to considerations
external to the law. Speeches express yet different priorities, with welfare dominating the speeches’
goal list and fairness being featured at a higher rate in speeches than in any other type of source.
This is perhaps natural, because Commissioners for Competition want their speeches to resonate
with the public and fairness and welfare are buzzwords that can help achieve that goal.

(f) Different Commissioners seem to emphasise different goals during their terms, with Vestager
promoting fairness and Kroes promoting welfare

It is only natural to expect that Commissioners have their own agendas, priorities, and sensibilities,
and that this will be reflected in their speeches and advocacy. Indeed, our results indicate that certain
Commissioners, as it transpires through their speeches, emphasise some goals more than others
(Table 10 and Figure 6). For example, it is clear that Commission Vestager is a strong advocate of
fairness, whereas Commissioner Kroes was concerned predominantly with welfare. Besides personal
priorities, the historical context of their office terms may help to explain these results. Kroes, for
instance, was in office just before a landmark legislative package on telecom liberalisation was passed

% Protection of market structure is prevalent, but welfare, protection of competitors and the competitive process show
divergence across institutions. Speeches express yet different priorities.

L Laudati ‘The European Commission as regulator: the uncertain pursuit of the competitive market’ in G Majone (ed)
Regulating Europe (Routledge, 1996); R Podszun ‘Politics of antitrust law’ (2016) 47 International Review of Intellectual
Property and Competition Law 383.

“See eg C Bashefsky ‘EU digital protectionism risks damaging ties with US’ Financial Times (2 August 2020).

8See A Bradford et al ‘Ts EU merger control used for protectionism? An empirical analysis’ (2018) 15 Journal of Empirical
Legal Studies 165; D Aurer and G Manne Is European Competition Law Protectionist, ICLE Issue Brief 2019-03-25.
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Table 10. Number of speeches per goal per Commissioner. *Miert’s and Monti’s results are limited due to partial
unavailability of their speeches.

Freedom/ Market European Competition
Efficiency Welfare competitors structure  Fairness integration process
Miert (1993-1999)* 4 3 0 0 0 5 1
Monti (1999-2004)* 1 5 2 0 0 2 2
Kroes (2004-2009) 8 25 4 6 9 9
Almunia (2009-2014) 5 4 2
Vestager (2014-2020) 3 © 6 2 8 4

Distribution of EU competition goals - Commissioner speeches

100
64
49
50 40
28 26 8
11 [ — .
0 ] | .

m Efficiency m Welfare W Freedom/Competitors ® Market structure

M Fairness European integration Competition process

Figure 6. Distribution of EU competition goals in speeches by Commissioners for Competition

(after her term as Commissioner for Competition, she became Commissioner for Digital Agenda), and
many of her speeches reflect the combined contribution of competition and regulation as tools to safe-
guard and maximise welfare.

(g) Ordoliberalism still lingers and may be on the rise again

A risky, but not unsubstantiated, inference from the data is that the goals that can be attributed to the
ordoliberal tradition, such as commercial freedom, level playing field, and the protection of competi-
tors (see Goal 3 in Table 2), seem to be on the rise of late. They still do not fare very highly overall, but
it is worth noting the constant increase in the share of Court decisions that reference these goals,
effectively doubling in rate from the early 1990s to today, and the recent, post-2013, rise in
Commission decisions as well, after a period of decline which itself succeeded a period of very high
rates of representation of such goals in Commission decisions (the five-year average exceeded 40%
of Commission decisions in the mid-80s) (Figure 7). The trend is reflected in Commissioner speeches
as well, with those goals retaining a steady share therein starting in the mid-2000s.

(h) Steady to increased discussion of competition law goals over the years, with Commission leading
the increase, perhaps in response to the ‘more economic approach’

While in absolute numbers the sources that reference the goals of EU competition law have increased over
the years (Figure 1), so has the total number of sources too. To determine whether the discussion of com-
petition law goals has in fact increased, we calculate the ratios of sources that reference competition goals
to total numbers per year. Our results indicate that, overall, the sources referencing competition law goals
have only moderately increased, except in that case of the Commission, which starting in the early 2000s
has doubled the share of decisions wherein it references the goals of competition law (Figure 8). Advocate
General opinions and speeches show a more modest increase, whereas the Court shows a steady trend
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Figure 7. Sources referencing ordoliberal goals per institution. Ordoliberal goals (Goal 3 in Table 2) are on the rise in Court deci-
sions, and in Commission decisions since 2013 after a dip in the last 20 years. In speeches, ordoliberalism is reflected at steady

rates.

since the early 1990s and a decrease compared to the earlier years (Figure 8). It may be the case that the
adoption of the more economic approach in the late 1990s urged the Commission to better justify its
reasoning, as part of which effort it started referring to the goals of competition law as guiding principles.

Conclusion: history as a guide for the future of competition and EU law

Our comprehensive empirical research documents thoroughly the history and evolution of EU com-
petition law - one of the most important EU law policy areas, where the Commission enjoys
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Figure 8. Shares and five-year averages of sources referencing goals relative to total sources. Ratios (blue) and five-year averages
(orange) of the sources referencing competition law goals to total sources. A mostly steady to upward trend is noticed, except for
the Commission, which shows a doubling of rate since the early 2000s. See also Table 6.

significant and rather unique powers of enforcement:*” the competence lies exclusively with the EU,”°
and the substantive law is fully harmonised. The insights we derived tell us a lot about EU competition

*Council Regulation (EC) 1/2003 of 16 December 2002 on the implementation of the rules on competition laid down in
Articles 81 and 82 of the Treaty [2003] OJ L1/1.
7OArt 3(b) TFEU.
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law’s historical application from 1962 through to 2020, but they also allow us to make safer predictions
as to the future of EU competition policy and reflect on general EU law.

When it comes to the future of competition law, we think it safe to assume that the goals we have
identified will continue to be relevant. We expect that the relative importance of goals might fluctuate,
depending on the types of cases that are pursued by the Commission and end up in the Courts as
appeals, or as preliminary rulings from national courts. As our research demonstrates, competition
law has shown remarkable flexibility over the years, but also considerable resilience regarding goals.
That said, we also think it likely that new goals will enter the discourse and rise in prominence
with time. A number of ‘contemporary’ goals are already prominent in the academic debate, and
they are also being discussed by the current Commissioner for Competition, Executive
Vice-President Vestager, and finding their way through national enforcement of competition law.
Three emerging goals are environmental protection’" and sustainability,”* privacy,”” and workers’ pro-
tection and labour rights.”* Using our database, we have already performed preliminary research on
these goals and there is indeed decisional practice and case law supporting them. It is our intention
to expand our research to include these goals too. Normative arguments in favour of subordinating
certain goals under others, claiming that some goals can be direct whereas others ought to be achieved
indirectly through the direct ones - as for example interpreting the welfare standard in a way that
incorporates other goals - are likely to persist. From a positivist legal perspective, our research
shows that no goal has ever been predominant and no goal has ever subsumed other goals; we do
not think that will change. Thus, the contemporary goals we have in mind are likely to end up
being goals of EU competition law in their own right, where those goals are also goals of the EU.
In fact, that may be an EU constitutional law requirement that follows from the Treaties.”

Competition policy is one of the most important generalist tools the EU has for regulating the con-
duct of market participants and, as we saw, also explicitly pursues a goal of integrating the single mar-
ket. Whereas other areas of EU law, for instance free movement case law, have been pivotal in
constructing, describing, and understanding the nature of EU law and the EU itself,”® competition
law has been hitherto somewhat missing from the narrative. We think that our research could change
that, by providing material for reflection on the bigger EU law questions regarding the EU’s internal
market and economic constitution, such as what it is for, and who it is supposed to serve. Based on our
findings, we think that EU competition law shows the likely relevance of broader goals for other EU
law policies, not least state aid, the internal market, consumer protection, external trade, and the EU’s

71S Kingston Greening EU Competition Law and Policy (Cambridge: Cambridge University Press, 2011); ] Nowag
Environmental Integration in Competition and Free-Movement Laws (Oxford: Oxford University Press, 2016).

728 Holmes ‘Climate change, sustainability, and competition law’ (2020) 8(2) Journal of Antitrust Enforcement 354; MC
Tacovides and C Vrettos ‘Falling through the cracks no more? Article 102 TFEU and sustainability — the relation between
dominance, environmental degradation and social injustice’ (2021) 9 Journal of Antitrust Enforcement, available at
https://doi.org/10.1093/jaenfo/jnab010; MC Iacovides and C Vrettos ‘Radical for whom? Unsustainable business practices
as abuses of dominance’ in S Holmes et al (eds) Competition Law, Climate Change ¢ Environmental Sustainability
(Concurrences, 2021); I Lianos and A Darr ‘Hunger games: connecting the right to food and competition law’ CLES
Research Paper Series 2/2019 available at https:/dx.doi.org/10.2139/ssrn.3414032.

7See eg the German competition authority’s decision in the Facebook case, Decision of 6 February 2019, B6-2216, and
Srinivasan, above n 8.

7* See eg the consultation on the forthcoming Guidelines on the application of EU competition law to collective agree-
ments regarding the working conditions of solo self-employed persons, available at https://ec.europa.eu/competition-pol-
icy/public-consultations/2021-collective-bargaining-2_en.

7>For this argument see eg Tacovides and Vrettos (2020), above n 72.

76Eg E Stein ‘Lawyers, judges and the making of a transnational constitution’ (1981) 75(2) American Journal of
International Law 1; M Maduro ‘Reforming the market or the state? Article 30 and the European constitution: economic
freedom and political rights’ (1997) 3(1) European Law Journal 55 M Maduro We, the Court (Oxford: Hart Publishing,
1998); JHH Weiler “The constitution of the common market place’ in P Craig and G De Burca (eds) The Evolution of EU
Law (Oxford: Oxford University Press, 1999); A Biondi ‘Recurring cycles in the internal market: some reflections on the
free movement of services’ in A Arnull et al (eds) Continuity and Change in EU Law: Essays in Honour of Sir Francis
Jacobs (Oxford: Oxford University Press, 2008).
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current industrial policy of digital transformation and the European Green Deal. Forming part of EU
law that applies to companies, competition law also shows the extent to which EU private law might
become constitutionalised, requiring that companies not only do not contravene, but also promote,
through their market conduct, human and labour rights, and other public policy goals.
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