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An important yet poorly understood function of law enforcement organiza-
tions is the role they play in distilling and transmitting the meaning of legal
rules to frontline law enforcement officers and their local communities. In this
study, we examine how police and sheriff ’s agencies in California collectively
make sense of state hate crime laws. To do so, we gathered formal policy
documents called ‘‘hate crime general orders’’ from all 397 police and sher-
iff ’s departments in the state and conducted interviews with law enforcement
officials to determine the aggregate patterns of local agencies’ responses to
higher law. We also construct a ‘‘genealogy of law’’ to locate the sources of the
definitions of hate crime used in agency policies. Despite a common set of state
criminal laws, we find significant variation in how hate crime is defined in
these documents, which we attribute to the discretion local law enforcement
agencies possess, the ambiguity of law, and the surplus of legal definitions of
hate crime available in the larger environment to which law enforcement must
respond. Some law enforcement agencies take their cue from other agencies,
some follow statewide guidelines, and others are oriented toward gaining
legitimacy from national professional bodies or groups within their own com-
munity. The social mechanisms that produce the observed clustering patterns
in terms of approach to hate crime law are mimetic (copying another de-
partment), normative (driven by professional standards about training and
community social movement pressure), and actuarial (affected by the de-
mands of the crime data collection system). Together these findings paint a
picture of policing organizations as mediators between law-on-the-books and
law-in-action that are embedded in interorganizational networks with other
departments, state and federal agencies, professional bodies, national social
movement organizations, and local community groups. The implications of an
interorganizational field perspective on law enforcement and implementation
are discussed in relation to existing sociolegal research on policing, regulation,
and recent neo-institutional scholarship on law.
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One of the more enduring assumptions about how law works
(or should work) in societyFheld by many social scientists and
citizens alikeFis that legal rules announced from a ‘‘high level’’
(i.e., executive officials, legislatures, and courts) are thereafter sim-
ply invoked by a group of officials at a ‘‘lower level’’ in order to
arrest, prohibit, or compel some sort of action. The liberal legalist
maxim ‘‘the rule of law, not of men’’ is perhaps the most ancient
expression of the view that laws should do the rulingFnot men,
women, bureaucrats, or interest groups. Of course, a significant
body of work in the social sciences demonstrates that lawmakers’,
administrators’, and citizens’ aspiration for the rules to dictate en-
forcement action is seldom fulfilled. The reasons given for this
vary.

Some argue that extralegal actors, such as business and interest
groups, influence or even ‘‘capture’’ particular agencies (Bernstein
1955; Burstein 1998; Eisner et al. 2000; Kolko 1965; Selznick
1949); somewhat differently, others depict enforcement as a bar-
gaining process in which enforcement officials and extralegal ac-
tors negotiate to determine the meaning of the law and compliance
(Canon & Johnson 1999; Hawkins 1984; Hawkins & Thomas 1989;
Hall & O’Toole 2000; Manning 1989; Wilson 1980). In both cases,
higher law and lower law fail to align because of the influence of
extralegal actors on the enforcement process.

Other scholars highlight the discretion of regulatory officials in
deciding what gets enforced and how enforcement takes place
(Diver 1980; Hawkins 1992, 2002; Kagan 1978; LaFave 1965;
Lipsky 1980; Lynch 1998). Such discretion permits ideological fac-
tors, operational philosophies within an agency, bureaucratic con-
flicts, and the career goals of officials to shape the ways rules
get defined and enforced. As a result, local law departs from higher
law because the discretion inherent in the enforcement process
permits it.

Yet another set of arguments focus on the ambiguity of the law,
emphasizing that most rules fail to specify direct instructions for
their enforcement (Calavita 1998; Edelman 1990; Hawkins 2002;
Mashaw 1979; O’Toole 1995; Pressman & Wildavsky 1979; Wasby
1976). The ambiguous nature of the law requires officials within
the system to engage in ‘‘rulemaking’’ to determine exactly how to
apply it, the effect of which is to elaborate and, in some cases,
narrow the scope of the law’s application.

Taken together, these arguments envision the misalignment
between higher law and local law as a function of extralegal actors
who insert themselves into the enforcement process, the type and
extent of discretion officials possess, and the degree of uncertainty
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that surrounds legal rules. One or more of these factors have been
identified in studies of implementation in all of the major sectors of
law and government, including the enforcement of energy and
environmental regulations (Hawkins 1984; Manning 1989), the
delivery of social services (Lipsky 1980), the implementation of civil
rights laws (Conway 1981; Edelman 1992; Skrentny 1996; Stewart
1981), and the administration of criminal justice (Bittner 1980;
Cicourel 1969; Crank and Langworthy 1992; Hawkins 2002;
Lynch 1998; Skolnick 1966; Wasby 1976; Wilson 1968).

These studies provide the basis for a more general theoretical
map for understanding the factors and processes involved when
higher law becomes local law. Nonetheless, we must determine
which aspects of enforcement systems affect the meaning of law at
the local level, what configurations of extralegal actors and local
agency discretion shape the content of a particular rule’s interpre-
tation, and how the ambiguity of law provides opportunities for
circumventing or enabling implementation at the local level. Doing
so requires analyzing the development of local responses within an
entire field of organizations, with a particular focus on determining
how the structure of that field, ambiguity, and discretion work to
produce variation in the articulation of policy at the local level.
Accordingly, we are less interested in explaining the specific choices
any given agency makes in an effort to respond to a legislative
mandate1 and more interested in how an entire field of organiza-
tions responds to a larger public policy mandate. In other words,
our unit of analysis is the field of organizations, not the law en-
forcement agency. How local agencies respond to new enforcement
demands requires understanding the professional, bureaucratic,
and political networks within which enforcement agencies are sit-
uated. In this article, we focus on the entire network of actors and
organizations that have shaped how California’s local law enforce-
ment agencies are responding to the mandate to enforce hate
crime laws. We use the case of hate crime policing in California law
enforcement agencies to identify how extralegal influences, dis-
cretion, and statutory ambiguity affect the reception, interpreta-
tion, and ultimately the reconstitution of law at the local level.

Before proceeding, it is necessary to describe the general pa-
rameters of the arena of social life we examine in this article. The
classical liberal (i.e., liberal legalist) view of law enforcement is as a
hierarchically organized system where new rules are created at
‘‘central headquarters’’ (e.g., courts, legislatures, attorneys gener-

1 For a more general model of agency-level variation in responses to higher law, see
Hutter (1989). With respect to how individual local agencies have responded to hate crime
law in particular, see Bell (2002); Martin (1995, 1996); and Wexler and Marx (1986).
Finally, Jenness and Grattet (2005) have assessed the effects of community and organi-
zational factors on the creation of policing policies regarding hate crime.
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al’s offices), broadcasted to ‘‘branch offices’’ (e.g., local law
enforcement agencies), and then incorporated into practice among
individual law enforcement agents working within local agencies
(e.g., beat cops). In contrast to this imagery, we argue that law
enforcement must be understood as a system in which authority
and rulemaking are actually quite dispersed, both laterally and
hierarchically, and where understandings of law circulate rather
than move strictly from the top down.

Less abstractly, state criminal law enforcement systems in
America comprise largely autonomous local agencies that have
substantial discretion to define law and pursue particular enforce-
ment agendas; yet local police departments often exhibit strong
tendencies toward conformity with other peer agencies, as well as
prevailing state, national, and international standards and ideals
about policing.2 The latter, what Crank (1994, 2003) calls the ‘‘in-
stitutionalized myths’’ of policing, originate from the activities of
various types of ‘‘standards-bearers.’’ Standards-bearers are col-
lective actors that distill and promote conceptions of law, such as
state and federal agencies, professional associations, and ‘‘leader’’
organizations that are understood to have ‘‘model’’ policies or ap-
proaches. Some of these standards-bearers are official governmen-
tal sources, and others are nonstate entities that provide
information to law enforcement agencies and are thus well-posi-
tioned to influence law enforcement policy and practice.

Combined, these groups constitute what organizational sociol-
ogists call an interorganizational field. In this study, a population of
organizations (i.e., local law enforcement agencies) and the key
producers of meanings (i.e., standards-bearers) comprise the in-
terorganizational field.3 The presence of a diverse array of stand-
ards-bearers in the environment of local law enforcement agencies
means that the ambiguity of law is characterized less by under-
specification and more by overspecification. That is, as local law
enforcement agencies implement higher law, they do so in a way
that is shaped by a surplus of legal meanings that provides different
models for local agencies to use. A legal surplus exists when there
are multiple legitimate expressions of the same rule. This results
when groups promote divergent interpretations of the law. Each
expression highlights different aspects of the law, reflects the in-
terests of its proponent(s), and offers distinct ways of envisioning

2 Crank and Langworthy (1992), and more recently Katz (2001), argue that because
police organizations exist in a noncompetitive environment they succeed by securing le-
gitimacy for their structures and policies by conforming to institutionalized organizational
models.

3 A ‘‘population of organizations’’ is defined as all organizations within a particular
market or other social sphere engaged in similar work (Scott 1992). For additional details
on interorganizational fields, see Edelman et al. (2001) and Stryker (2000).
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the basic nature of the problem to be addressed by the law. A legal
surplus also characterizes a situation in which the law itself presents
alternative expressions of the rule (e.g., multiple statutes defining
the same phenomena). In either case, the ambiguity of ‘‘what the
law is’’ derives not from a debt of legal meaning but more from a
surplus of possible interpretations. Under such conditions, agen-
cies in a state criminal law system select the model they deem most
desirable from a range of options. This aggregate pattern is re-
vealed in a patchwork of definitions employed by agencies across
the state.

This article is organized around eight major sections. In the
next section, we discuss the theoretical considerations that shape
this study. We describe the key findings of research on how ex-
tralegal interests, discretion, and the ambiguity of the law contrib-
ute to the disconnection between law-on-the-books and law-in-
action, and we outline the specific social processes by which these
factors are consequential for the reception of law in local settings.
Next, we introduce our research site, data, and method of analysis
by providing a brief overview of the history of hate crime law in
California. Once the historical stage is set, we describe our sources
of data and methods of analysis. Drawing on archival and interview
data, we then put forward a ‘‘genealogy of law’’ in which we trace
the development of the concept of hate crime within the national
interorganizational field that comprises the institutional environ-
ment of California police and sheriff ’s agencies. Here our focus is
on the structure of the interorganizational field of policing and the
variety of legal meanings available to local agencies charged with
developing hate crime policy. In the fifth section, we discuss how
California police and sheriff ’s agencies define the concept of hate
crime in their local policies. We focus on the status, conduct, and
motivation provisions in hate crime policy to present findings
about how hate crime law has come to be ‘‘rendered intelligible’’
(Rollins 2002:504) within California law enforcement agencies.
Thereafter, we analyze the content and distribution of ‘‘model
definitions’’ of hate crime found in local law enforcement policy.
We conclude with a discussion of the implications of our findings.

Theoretical Considerations

Research on the implementation of law is scattered across the
research literatures in sociolegal studies, sociology, criminology,
organizational behavior, social work, political science, and public
policy; as a result, a comprehensive review of major theories and
findings along these lines represents a considerable challenge that
is beyond the scope of this article. Nonetheless, a recurring theme
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across this seemingly disparate work is the ‘‘distributed’’ character
of lawmaking. That is, the power to determine what the law is and
how it should be applied to specific circumstances is spread across
legislative bodies, administrative agencies and levels, and jurisdic-
tional units.

The structure and consequences of the distribution of lawmak-
ing is not well-understood by most citizens and scholars working
outside the substantive field of policy implementation studies. Al-
though elected politicians, interest groups, social movement or-
ganizations, and the media are almost exclusively focused on the
dynamics and drama that precede the moment when a policy pro-
posal becomes transformed into a statuteFas if it is the moment of
greatest consequenceFlegislative enactment is really just the be-
ginning, rather than the end, of a larger lawmaking process
(Hawkins & Thomas 1989; Jenness & Grattet 2001). A law enacted
by a legislature or pronounced by a court inevitably undergoes a
translation or filtering process as it moves down to the officials
charged with applying the abstract law to concrete, ‘‘real-life’’ cir-
cumstances.

In describing the distributed character of lawmaking in gov-
ernmental agencies, Kagan notes,

The legal decisions made by hundreds of bureaus, boards, and
commissions that dot the governmental landscape, however, are
rarely reviewed by courts, or reported in newspapers, or exam-
ined by scholars. Most administrators’ decisions are made infor-
mally, undramatically, and deep in the recesses of bureaucracies.
(1978:ix)

Recognizing this encourages sociolegal scholars to empirically doc-
ument the diverse locations of lawmaking and to theorize the fac-
tors that shape the varying content of law. Drawing on multiple
literatures, we highlight three factors that shape how the lawmak-
ing process unfolds over time and across institutional and organ-
izational domains: external interests, discretion, and the ambiguity
of law.

External Interests

In any given governmental setting, policy may be shaped by
the socially constructed interests of the parties involved. This is
often clearest in various fields of business relations, where regu-
lated parties contribute to both the creation of governing legal
rules to which they are subject and the ways in which those rules
are applied. Bernstein’s (1955) study of the functioning of regu-
latory commissions emphasizes this theme by showing how the
enforcement work of commissions comes to be decoupled from
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higher political and legal authority and dictated by the need to
make industry healthy and profitable. In Bernstein’s view, com-
missions tend to become ‘‘captured’’ by the groups they seek to
regulate. The theme of industry ‘‘capturing’’ the prevailing regu-
latory system also runs through Kolko’s (1965) study of the reg-
ulation of the railroad industry. Selznick (1949) uses the term
cooptation to describe the close relationship between the federal
policy implementation and local grassroots interests in his classic
study of the Tennessee Valley Authority.

Although the general idea of extralegal interests capturing en-
forcement has found less support recently (see Eisner et al. 2000),
the idea that ‘‘stakeholders’’ contribute to the meaning-making
processes that unfold within implementation remains viable. For
example, McCann’s (1994) study of the pay equity movement re-
veals how employers, consultants, and reform advocates helped
shape the implementation of wage discrimination remedies. Others
demonstrate that outside influences are consequential under some
conditions but not others. For example, Andrews’ (2001) recent
work on the effects of the civil rights movement in Mississippi on
the implementation of federal ‘‘War on Poverty’’ programs shows
that the influence of outside actors depends upon the leadership,
organization, and resources the movement possesses, or what he
terms the ‘‘movement infrastructure.’’ Heclo (1974) and Rosen-
berg (1991), on the other hand, direct attention to state actorsF
i.e., bureaucratic interests and supportFas a force shaping imple-
mentation.

Understanding how the interests of collective actors are man-
ifest within a particular governmental sector and how they impact
the ‘‘fleshing out’’ of legal rules requires a mapping of the extra-
legal and bureaucratic terrain to discover which actors are active
within a particular domain and what sources of influence and in-
spiration they bring to bear on the enforcement process (Heinz
et al. 1993). It also requires an understanding of the characteristics
of and conditions under which a given agency is open to or in-
sulated from the influences of interested external actors. As others
have demonstrated, law enforcement agencies vary in terms of the
degree to which they provide opportunities for external interests
to influence the organization ( Jenness & Grattet 2005). A consid-
erable amount of scholarship on implementation has focused on
different aspects of discretion in law enforcement systems.

Discretion

Historically, discretion has been studied at the individual level
of analysis (i.e., as a property of individual decision makers). This is
particularly the case in the literature on policing, which provides an
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important counter to the widely held assumption by some scholars
(and even more citizens) that police officers rather unproblemat-
ically (and uniformly) translate law-on-the-books into action (Sher-
man 1978). Several decades of research on policing demonstrates
that law enforcement does not work this way (Bittner 1980;
Calavita 1992, 1998; Cicourel 1969; LaFave 1965; Lynch 1998;
Skolnick 1966; Wilson 1968).4

In the world of policing, however, discretion is not merely a
characteristic of individual action, subject to the particularities of an
officer’s personality and background. Rather, discretion also has
collective and contextual dimensions; thus it should be analyzed at
both the individual and aggregate levels. As Sherman explains,
‘‘Police departments in this country vary widely in their autonomy
from external control. Some police executives serve at the pleasure
of a mayor, while others hold civil service tenure. Some police de-
partments are dominated by political machines, while others are
virtually independent’’ (1978:138). As Bayley and Skolnick (1986)
reveal in their comparative study of police departments in six
American cities, leaders in police departments frequently make
choices about what kind of policing strategies they will empha-
size in their department. These choices are often memorialized
in agency policy. Policy, in turn, is ‘‘the embodiment of a set of
values and assumptions located at the center of the organization’’
(Hawkins 2002:40).5

Police administrators are aware that individual officers’ discre-
tion contributes to a lack of uniformity in policing, so administra-
tors routinely orient to organizational policies as a crucial point of
intervention, a vehicle for standardizing officer behavior through
structural change, executive orders, and the adoption of formal
departmental policies (Brooks 2001; Walker & Katz 2005). In other
words, just as individual officers have discretion to define law, de-
partments also make choices about what laws to enforce and how

4 This research shows that individual officers, the main focus of writing about law
enforcement discretion, possess considerable autonomy in determining when and how
laws are enforced. To say that officers have discretion, however, does not mean that law
enforcement is entirely idiosyncratic. Rather, this literature points to several contextual
factors that shape how discretion is wielded, including the perpetrator’s demeanor, the
relational distance between the parties involved, the social status of the victim and per-
petrator, and the quality of evidence available to officers (Baumgartner 1992; Black 1971;
Brooks 2001; Klinger 1994). Departmental culture, norms about professionalism, and
official policies can also have an effect on individual officer discretion (Brooks 2001; Jesilow
et al. 1993; Lynch 1998; Skolnick 1966; Wilson 1968).

5 There are clearly some limits on the ability of policies adopted at the level of the
organization to control what officers on the beat actually do. As Bittner points out, ‘‘[t]he
formal order that regulates the relation between the officer and the institution is not the
order that regulates the work of policing which officers do outside of the station house’’
(1980:25). Even though policy may not affect officer behavior, it does not prevent admin-
istrators from trying to do just that.
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to enforce them. The primary way in which they do so is by ar-
ticulating departmental policy.

In more general terms, organizational-level discretion should
be seen as a byproduct of the way an interorganizational field is
structured. Compared to regulatory agencies in other fields, such
as federal tax law enforcement, local police departments exist
within a highly decentralized system. Although the Attorney Gen-
eral in most states is officially empowered to oversee all aspects of
the enforcement of that state’s criminal law, in practice top-down
directives are quite rare. As a result, individual agencies have more
autonomy and more ability to fashion their own response to en-
forcement than other regulatory arenas. This means that the dis-
cretion individual agencies enjoy is a result of the way the entire
field of criminal law enforcement is organized. In addition, the
ways in which agency discretion is wielded is also a function of the
ambiguity surrounding the rules to be enforced.

Ambiguity

Ambiguity results when policy makers create abstract rules de-
signed to cover a wide array of circumstances. Such rules create a
framework for rule enforcers but do not dictate specific enforce-
ment actions. For example, Edelman and her colleagues (1990,
1992; Edelman & Suchman 1997; Edelman et al. 1999, 2001) focus
on ambiguity in organizational compliance with civil rights law.
Many laws, but especially civil rights laws, contain ambiguous and
indeterminate implications for what organizations should do as
they operationalize abstract statutes in order to render them en-
forceable. In a context of uncertainty about what organizational
response will provide protection from lawsuits, organizations often
simply copy what other organizations are doing.

Law also operates via normative pressures as a cadre of pro-
fessionals (e.g., human resource experts and lawyers) arises to
provide authoritative interpretations of what the law covers and
how the law should be constituted and enforced. Edelman illus-
trates the ‘‘endogeneity of legal regulation’’ by demonstrating the
ways in which organizations help construct the meaning of law.
Thus, ‘‘the meaning and content of law is determined within the
social field it was designed to regulate’’ (Edelman et al. 1999:407).
These insights suggest that law does not operate solely as a set of
coercive commands that originate from lawmakers and are re-
ceived by extralegal actors. Extralegal actors frequently confront
law as indeterminate and, in such cases, can help construct what it
means and how it should be applied.

Calavita’s (1992, 1998) work on the enforcement of immigra-
tion law paints a similar picture. For example, she finds that the
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imprecision and vagueness of recent Spanish federal immigration
laws allowed regional governments to develop varying approaches
to immigrants seeking legal residence, work permits, and social
services. The variability in regional enforcement policies has left
immigrants in a precarious position, never certain of their legal
status, and thus contributing to their marginalization in Spanish
society (Calavita 1998).

Edelman and Calavita suggest that the ambiguity of law allows
locally situated decision makers to craft novel interpretations of ab-
stract statutes and thereby develop varying responses to statutory
law. Both also see ambiguity as stemming primarily from the in-
herent vagueness of the law itself and the absence of clear deter-
minate meanings of the rules. However, inherent vagueness is not
the sole source of legal ambiguity. As we demonstrate below, am-
biguity can also result when multiple interpretations of law exist in
densely packed organizational fields. Under these structural condi-
tions, standards-bearers compete to promote ideal models of agency
policy while individual agencies decide which policy to adopt. In-
deed, multiple interpretations of the law result precisely when
standards-bearers operate to promote alternative standardsFeach
with their own basis of legitimacy. Under these conditions, what we
refer to as a surplus of legal meaning can influence the aggregate
patterns of policy development.

Processes Influencing Legal Meaning-Making at the Local Level

The processes by which external interests, discretion, and am-
biguity operate also need to be specified. Institutionalist scholar-
ship on the sociology of organizations provides a well-known
typology for cataloging such mechanisms. In their classic article on
‘‘institutional isomorphism,’’ DiMaggio and Powell (1983) highlight
three types of social processes that generate similarity in organi-
zational structures and practices across a population of organiza-
tions: coercive, mimetic, and normative.6 This typology is relevant
to the present inquiry and, at the same time, leaves open the pos-
sibility of discovering additional processes that influence organiza-
tional behavior and attendant policy development and design.

Coercive Processes
In general terms, a coercive process manifests when an organ-

ization adopts a policy to conform to and garner legitimacy from
a higher governmental authority. Coercion operates when the
Attorney General’s office, a state appeals court, or another higher-

6 Richard Scott (2001) has synthesized these processes into a more general theory of
how institutions operate.
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ranking state agency commands conformity to a standardized ap-
proach to the implementation of a specific law or an entire body of
law. It typically relies upon sanctions or inducements to influence
organizational behavior at lower levels. As such, coercive processes
are most common in regulatory fields characterized by a high de-
gree of centralization and where, in terms of the factors discussed
above, local agencies are granted little discretion to depart from
higher-level authority. While this characterization may fit other
policy implementation arenas, as argued above, it does not apply
well to policing systems, where, despite the existence of the legal
authority of an Attorney General to dictate local law enforcement
behavior, such authority is rarely enacted.7 Thus, we do not expect
that hate crime policies among California police and sheriff ’s
agencies result from a coercive process.

Mimetic Processes
Mimetic processes result from circumstances in which ambi-

guity exists andFin lieu of a clear plan-of-actionFone organiza-
tion simply copies the approach of another organization. Typically,
the organizations engaged in the copying are, in some way, peer
organizations, at least from the point of view of the organization
doing the copying (i.e., the focal organization). This is done without
a great deal of reflection or attempt by the focal organization to
make sense of the rule or problem at hand. For this reason, the
basis for mimetic processes is shared cognition; that is, an organ-
ization adopts a policy because members of its leadership believes
that it is the ‘‘way it is done’’ for organizations such as theirs. Mi-
metic processes in the field of regulatory enforcement are reflected
whenFfacing an ambiguous statute or court rulingFa local agen-
cy simply copies the implementation policy of another agency. This
could be a neighboring agency with which the focal agency inter-
acts regularly; an agency across the state that is perceived to share
population characteristics or crime problems with the focal organ-
ization; an agency that has a similar organizational structure to the
focal agency (i.e., what Strang and Meyer (1993) call ‘‘cultural
linkages’’); or an organization that is perceived to be a ‘‘leading’’
agency, one that routinely sets the pace for agencies within a par-
ticular field or state. Given the ambiguity surrounding California
hate crime statutes, we expect that many local law enforcement
agencies will simply choose to mimic another agency.

7 In rare circumstances, the Attorney General has adopted a more forceful coercive
approach to local agencies. Recently in California, for example, the Attorney General
placed a municipal police department in receivership as a consequence of its racial
profiling practices and its relationship to the Attorney General’s larger mandates on the
practice.
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Normative Processes
Normative processes are evident when organizations adopt pol-

icies that conform to legitimated standards of right and wrong,
which derive from professional or social movement sources that cut
across a population of organizations. Professional associations have
increasingly become promoters of standards of what constitutes
‘‘best practices’’ in a variety of organizational settings. In the field of
law enforcement, normative pressures are exerted by interested or-
ganizations such as the International Association of Chiefs of Police
(IACP), which regularly publishes model policies and provides a
forum for the dissemination of technical knowledge about policing.
Professional sources are also increasingly found within the govern-
ment itself. In California, a major source of professional oversight of
policing is the California Commission on Peace Officer Standards
and Training (POST), which promotes professional policing prac-
tices, certifies training programs throughout the state, and produces
guidelines about how to enforce the state’s laws. These actors are, in
the terms described above, interest groups or ‘‘stakeholders’’ that
are external to an individual law enforcement agency but can none-
theless influence the design of its policy. Likewise, other types of
organizations external to local law enforcement agencies, most no-
tably social movement organizations, can exert normative influence.
In the case of hate crime policing, community groups of all sorts,
such as bias crime task forces, human rights and human relations
commissions, and groups such as the Anti-Defamation League,
qualify as interested parties, key stakeholders, and relevant stand-
ards-bearers. Thus, we expect normative pressures to be evident in
the policies adopted by California law enforcement agencies.

Actuarial Processes
Moving away from the types of processes identified in institu-

tionalist scholarship, we draw from the criminology and sociolegal
literatures to posit a fourth type of process: actuarial. Actuarial
processes are reflected when the development of policy is heavily
influenced by the privileging of data collection over other organ-
izational concerns, including following the strict ‘‘letter of the law’’
or conceding to the types of external influences discussed above.
Actuarial thinking prioritizes the efficient management of person-
nel and populations based on a statistically grounded risk assess-
ment of the problem at hand; as a result, administrators prioritize
collecting aggregate statistics and performance measures about a
particular problem as the key to determining how the agency
should respond.8

8 Perhaps the best illustration of actuarial practices in policing is the rise of crime
analysis units and crime mapping systems in many police departments. The emphasis in
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Simon argues that ‘‘the institutional fabric of society is colo-
nized by actuarial practice’’ (1988:797). Thus, trends in policing
are reflective of a broader growth in actuarialism in the criminal
justice system and society at large.9 The rise of actuarial practices in
law enforcement has led to the displacement of other disciplinary
practices related to the allocation and operation of power in society
and the organizations that comprise it (compare Lynch 1998). In
policing, the older disciplinary practices are reflected in the pro-
fessional knowledge about how to effectively capture criminals and
prevent crime and are rooted in the assumption that behavior can
be normalized through crime control policies. Actuarial practices,
on the other hand, derive from the assumption that crime is rel-
atively unpreventable and thus must be managed in a way to re-
duce risks and optimize collective security (Feeley & Simon 1992).
An actuarial mechanism is reflected in agency hate crime policies
that are based upon the requirements of the data collection system,
rather than the law, professional models, or social movement pro-
posals.

Thus far, we have argued that to account for the aggregate
pattern of responses of local agencies to higher law, research must
consider the characteristics of the interorganizational field in terms
of the three variables described above: discretion, ambiguity, and
external interests. These considerations raise a series of related
empirical questions. What stakeholders exist within the organiza-
tional field under study? What opportunities do these stakeholders
have to influence the design of a local agency policy? Is the field
composed of agencies that are susceptible to external influence by
virtue of the amount of discretion they possess? Is the law suffi-
ciently ambiguous to permit varied interpretations of how an
agency should proceed? Moreover, because these factors can op-
erate via four different types of social processes, researchers must
ask, Which social processes produce conformity in local agency
responses? Are they primarily coercive, mimetic, normative, actu-
arial, or, more likely, some combination of all four? Although these
questions could be used to guide any investigation of policy im-

hate crime policing on data collection in many law enforcement agencies reflects a similar
pattern.

9 Feeley and Simon (1992; see also Simon and Feeley 1995) delineate three distinct
elements of the new penology: (1) it is characterized by a new discourse that emphasizes
risk and probability rather than diagnosis and moralistic judgments to make sense of
problem populations facing the criminal justice system; (2) there is a discernable move
away from an ideology of punishing or normalizing wrongdoers and toward identifying
and managing classes of criminals; and (3) the shift in discourse and ideology identified
above has led to the development of a new set of practices that sustain the criminal justice
system, including the intensification of commitments to measuring and assessing risk via
the use of statistical and actuarial methods (for a succinct review of these distinctions, see
Lynch 1998).
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plementation, in this article we apply them to an analysis of how the
law enforcement field in California responds to state criminal stat-
utes mandating the enforcement of hate crime law.

Research Site, Data, and Method of Analysis

Research Site

We chose California as the site for this research because the
state legislature has been at the forefront of hate crime policymak-
ing for the last two decades and, as a result, the State of California
arguably has the most comprehensive, complex, and demanding
system of hate crime laws in the nation. In addition, California
accounts for nearly one-quarter of the reported hate crimes na-
tionwide, and it has a large and vibrant community of social move-
ment and professional groups focused on the issue. At the same
time, local agencies in California exhibit variation in their respons-
es to hate crime law that reflect the range of variation found in
other states. Some agencies have responded with detailed policies
that reveal considerable effort and thought, others have adopted a
more minimalist approach, and many have not adopted anything.
Thus, while California represents a ‘‘mature’’ case in terms of pol-
icy innovation, the regional diversity of the state and the variation
in response of agencies within the state make the lessons drawn
from California relevant to other states and the trajectories they are
likely to pursue in the future.

California’s legislative responses to bias-motivated violence be-
gan in the mid-1970s. The Ralph Act, passed in 1976, is a civil statute
that made it possible to sue and recover damages for crimes and
criminal threats aimed at persons because of their status character-
istics (e.g., race, religion, ancestry) (California Penal Code § 51.7).
Although it added financial penalties for bias-motivated offenses and
conceptualized the sanctioned behavior that would later be called
‘‘hate crime,’’ it did not create a new category of crime or enhance
existing sentences. As such, it represents a precursor or foundation
for the hate crime laws that came later.

In 1984, the legislature declared that any felony committed or
attempted ‘‘because of race, color, religion, nationality, country of
origin, ancestry, or sexual orientation’’ would be consider ‘‘aggra-
vated’’ and thus subject to penalty enhancement under the sen-
tencing provisions of California law (California Penal Code
§ 1170.75). In 1987, the legislature added Civil Code § 52.1,
which created an action for injunctive relief in cases of rights in-
terference, thus further strengthening the Ralph Act. In that same
year, the legislature passed California Penal Code § 422.6 and
422.7, which extended penalty enhancements from felonies to all
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crimes. Together, statutes 51.7, 422.6, and 422.7 were called the
Bane Civil Rights Act, which reads:

No person, whether or not under the color of law, shall by force
or threat of force, willfully injure, intimidate, interfere with, op-
press, or threaten any other person in the free exercise or en-
joyment of any right or privilege secured to him or her by the
Constitution or the laws of the United States because of the other
person’s race, color, religion, ancestry, national origin, or sexual
orientation. (California Penal Code § 422.6, 1987)

These statutes constitute the backbone of California hate crime law.
Prosecutors must use the definition of hate crime contained within
these statutes to assess offender conduct in specific cases.

However, the definition of hate crime in California law has
never been entirely fixed. Several other statutes and amendments
have expanded or altered the definition of hate crime. Between
1984 and 1991, all of the state statutes were broadened to include
sexual orientation, gender, disability, or some combination of the
three. In 1994, an amendment specified that hate crime also in-
cludes circumstances where a perpetrator ‘‘perceives that the other
has one or more of these characteristics’’ (Amendment State 1994
Ch. 407 § 2 [SB 1595] 1994). A perception standard broadened the
circumstances in which hate crime laws could be invoked and re-
moved from relevance any discussion of whether the victim actually
belonged to the group the perpetrator was intending to target. In
1998, California Penal Code § 422.76 provided a definition of
gender that was inclusive of transgendered persons. In 1999, the
year following the highly publicized killing of Matthew Shepard in
Wyoming, a statute that defined bias-motivated murder was added
(California Penal Code § 190.03). Although murder was covered
under existing law, this statute focused attention on gender, dis-
ability, and sexual orientation and omitted the other categories
traditionally used in hate crime statutes. Moreover, in contrast to
the existing sentence enhancement for felonies, which only allows
for up to three years of additional prison time or an upgrade to
aggravated murder, the new murder statute provided a specific
sentence instructionF‘‘life without the possibility of parole.’’

During the 1990s, California saw statutes 422.6, 422.7, and
51.7 upheld in state appeals courts. Two cases, In Re M.S. (1995)
and People v. Aishman (1995), affirmed that bias need not be the sole
motivation for a hate crime; however, in the context of a crime
caused by multiple motives, the bias portion must be a ‘‘substantial
factor’’ in order for the offense to qualify as a hate crime. This
clarification was explicitly added to the bias-motivated murder
statute (California Penal Code § 190.03, 1999) when it was adopt-
ed, but it applied to all of the preexisting statutes as well. In Re M.S.
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(1995) also clarified the status of threatening speech relative to the
law. The court ruled that only those threats that the perpetrator
has the ‘‘apparent ability’’ to carry out are covered under hate
crime statutes. This excluded general threatening statements about
groups of peopleFwhat the court referred to as ‘‘political hyper-
bole.’’ While perhaps limiting the scope of application of the law,
this ruling served to square the use of the statute with the First
Amendment of the U.S. Constitution.

The California legislature articulated and affirmed yet another
definition of hate crime in 2000 when it passed a law mandating the
development and use of hate crime reporting forms in California
schools. This law introduced a distinction between hate-motivated
‘‘incidents’’ and hate crime. The former are noncriminal acts such
as ‘‘bigoted insults, taunts, or slurs, distributing or posting hate
group literature or posters, defacing, removing, or destroying
posted materials or announcements, posting or circulating de-
meaning jokes or leaflets’’ (California Penal Code § 628.1), and the
latter are preexisting criminal offenses such as ‘‘threatening tele-
phone calls, hate mail, physical assault, vandalism, cross burning,
destruction of religious symbols, or fire bombings’’ (California Pe-
nal Code § 628.1). This delineation between hate incidents and
hate crime was novel, as was inclusion of the phrasing ‘‘expression
of hostility’’ in both definitions. With regard to the latter, no pre-
vious statutory formulation had focused on the perpetrator’s sub-
jective emotional state.

The California legislature also sought to improve the quality of
hate crime policing in the late 1980s. In 1989, the state created a
reporting law that defined hate crime somewhat differently than
any of the statutes that came before or after. That statute, California
Penal Code § 13023, defined hate crimes as

any criminal acts or attempted criminal acts to cause physical
injury, emotional suffering, or property damage where there is a
reasonable cause to believe that the crime was motivated, in whole
or in part, by the victim’s race, ethnicity, religion, sexual orien-
tation, or physical or mental disability. (California Penal Code
§ 13023, 1989)

Gender and national origin were added later. Ethnicity, included
here, is not used to denote ancestry or national origin elsewhere in
California law. The ‘‘in whole or in part’’ clause, which also does
not exist in any of the California criminal statutes, has been em-
phasized in the FBI data collection guidelines since the passage of
the federal Hate Crime Statistics Act in 1990. The statute makes no
mention of the ‘‘interference with rights’’ that is so central to all of
the other statutes, replacing it instead with an emphasis on the
emotional suffering of the victim. Using similar phrasing, in 1992
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the legislature passed a law that mandated the development of
policing guidelines and a course of instruction and training
designed to enhance the ability of law enforcement officers to
identify, report, and respond to hate crime (California Penal Code
§ 13519.6).

This very brief legislative history reveals that California law-
makers have defined hate crime in different ways. With this in
mind, the data described below provide a view of how these laws
have been received and interpreted by local law enforcement
agencies throughout the state.

Data and Method of Analysis

To understand how California law enforcement agencies have
articulated the meaning of hate crime, we gathered three types of
data. First, we solicited ‘‘general orders’’ from all the municipal
police and county sheriff ’s departments in the State of California.
General orders are local agency policies that provide the depart-
mental definition of hate crime and, in so doing, signal to the
community in general and officers in particular what counts as a
hate crime and who counts as a hate crime victim. In addition,
these policies specify an agency’s protocol for dealing with hate
crime incidents and responding to the needs of hate crime victims.
Because officers rarely consult the criminal code directly, such
documents are particularly salient. As the lieutenant in charge of a
bias crime unit in a large city in northern California explained,
‘‘Officers themselves generally don’t deal with the penal code’’
(interviewed March 7, 2003). Thus, general orders form an im-
portant part of the local understanding of the law.

In 1999, and then again in 2000 and 2001, we requested the
policies pertaining to hate crime from all 339 municipal police and
all 58 sheriff ’s agencies in the State of California.10 Given that
‘‘each municipal police department and county sheriff ’s depart-
ment in California has been responsible for developing its own
response to hate crime’’ (Office of the Governor 2000:21), these
data were used to provide a picture of how police and sheriff ’s
departments in California envision hate crime as both a legal con-
cept and a community problem. Of the 397 police and sheriff ’s
agencies in the state, 39 did not to respond to the three successive
requests for policies, constituting a 90% response rate.

One hundred sixty-one (40.6%) of the police and sheriff ’s
agencies in California informed us that they do not have a hate
crime policy. Representatives from these agencies often responded
to our request for a copy of their hate crime policy by explaining

10 For an example of a hate crime general order, contact author Grattet.
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why they do not have a policy. They gave a variety of reasons for not
having a hate crime policy, including: the lack of need for one, an
administrative delay in developing a (much-needed) one, and an
ability to enforce hate crime law with existing policy. Some agencies
told us that hate crime policies are important and that they were in
the process of developing a policy on the subject. Finally, some
departments take the position that policing hate crime is important
and thus requires adherence to policy, but the development of
special policies for the enforcement of hate crime law is unimpor-
tant insofar as general policing procedure is all that is required.11

One hundred ninety-seven (49.6%) of the 397 police and sher-
iff ’s agencies provided us with a copy of their policy. This propor-
tion of agencies with policies is considerably higher than the 37.5%
of law enforcement agencies that reported having a hate crime
policy in Balboni and McDevitt’s work (2001:14).12 In other words,
California police and sheriff ’s departments are above the national
average reported in the only published study documenting the
prevalence of hate crime policies among law enforcement agencies
in the United States. Moreover, the policies in the data set come
from agencies that have jurisdiction over two-thirds of the state’s
population.

In terms of form, the policies for hate crime in California law
enforcement agencies vary, but they contain similar components
and frequently follow the same structure as policies related to other
policing concerns, such as ‘‘use of force,’’ ‘‘high-speed pursuit,’’
and ‘‘how to catalogue evidence in drug scenes.’’ The majority of
the policies begin with a ‘‘purpose’’ section that describes the pur-
pose of the policy. All the policies for sheriff ’s departments and all
but one of the policies for municipal police departments detail the
official procedures officers are to follow when responding to po-
tential hate crime, including if and how the officer must provide
victim services and engage with the community as part of enforcing
the law.

Most important for our analysis, the vast majority of the pol-
icies provide a definition of hate crime. While the procedures de-
scribed in the policy are important, the definition is where the
behavior regulated by the state laws is articulated in local terms,
and, as such, it most directly expresses what the local agency thinks
the law covers. Therefore, we coded these definitions along a va-
riety of dimensions, including the specific provisions relating to the

11 Demonstrating the relevance to sociolegal research of the Heisenberg principle that
‘‘observing alters the reality being observed,’’ one agency hastily assembled a policy to meet
our request.

12 This rate is also higher than that of other sectors of law enforcement. For example,
McPhail found that only 36% of prosecutors’ offices across the United States reported
having a hate crime policy in place in 1995 (2002:69).
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victim’s status (e.g., race, religion, sexual orientation), perpetrator’s
conduct, perpetrator’s motivation, and targeted entity (e.g., per-
son, property, business, family), as well as the verbiage used to
describe each. These components are essential to any definition of
hate crime (Grattet et al. 1998). Based on these dimensions, we
derived ‘‘model’’ definitions. Agencies adhering to the same model
possess definitions that substantially share conceptions of conduct,
motivation, status, target, and phrasing.

More generally, the policies and the definitions of hate crime
contained therein are an important venue through which local
meaning-making related to hate crime occurs. First and foremost,
policies serve as a critical link in the policy chain, one that connects
officers with legislative mandates. They provide a communication
function in the chain of commandFfrom police chief to beat copF
that allows for the possibility of a rearticulation of the parameters of
higher law into ‘‘operational’’ local law enforcement practice. This
‘‘operational’’ law is crucial insofar as policies are distributed to all
frontline officers, who can be subjected to disciplinary action if they
are unaware of the orders or fail to comply with the dictates de-
tailed in the policies. Second, several analysts have argued that
policies define the parameters of hate crime law and thus shape the
practice of hate crime policing. For example, Martin (1995), Bal-
boni and McDevitt (2001), and most recently Nolan and Akiyama
(2002), found that when a specific hate crime policy exists, officers
tend to follow the guidelines closely; in some cases, policies actually
‘‘alter dramatically’’ what officers do (Wexler & Marx 1986:210). As
Sumner concludes, ‘‘[t]he presence and structure of the policy may
adequately serve as a proxy for the form the law will take on the
street’’ (2002:5). Third, and most important given the analytic
purposes of this study, policies provide an empirical window
through which local meanings assigned to statutory law can be
observed and documented.

To situate agency policies in a larger context and set the stage
for an analysis of the development of a surplus of legal meaning
and the reconstitution of law at the local level, we also collected
data on other highly visible forms of hate crime policy and def-
initions emanating from the interorganizational field in which Cal-
ifornia law enforcement agencies reside. Specifically, we collected
archival data from organizations and agencies that have developed
and circulated hate crime definitions, policies, and procedures de-
signed to facilitate awareness of bias-motivated violence, define the
parameters of hate crime, and direct law enforcement agents on
how best to operationalize and enforce hate crime law. As detailed
in the next section, these organizations and agencies include mu-
nicipalities, local associations, regional commissions, county gov-
ernments, states, professional associations, social movement
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organizations, and bureaus of the federal government. In partic-
ular, we tracked the way each of these entities defines hate crime,
when it first put forth a definition of hate crime for public con-
sumption (usually via a publication), and how the entity’s definition
does or does not circulate among other players in the interorgan-
izational field. Our empirical focus on how hate crime is defined by
various stakeholders in the interorganizational field and in local
policies not only goes to the heart of our larger concern with how
law in general and illegal behavior in particular is constituted, but it
also allows us to treat definitions external to local agencies as a
source of meaning from which any given agency could have ap-
propriated legal meaning.

These data enabled us to develop what we call a ‘‘genealogy of
law’’ that focuses on definitions of legal constructs in particular (i.e.,
definitions of hate crime). That is, these data combine to provide a
comprehensive empirical record of the key producers and the
point of origin and destination of each and every policy and at-
tendant definition of hate crime contained therein. As such, the
policies enabled us to determine how agencies areFand in some
cases are notFattentive to different sources of legal meaning. Fi-
nally, in addition to the many informal discussions we held with
officers as we collected the policies, we conducted formal in-depth
interviews with 13 law enforcement officials from nine law en-
forcement agencies throughout the state in order to understand
how hate crime policies are written, circulated, and used both in-
side the departments and in the public realm more generally. As
such, we selected interview subjects who had formal roles in cre-
ating or authorizing policies, subjects involved in policing hate
crime, and a handful of rank-and-file officers to understand how
they orient to the policies in the course of doing their job. Within
these parameters, a convenience sample yielded an interview with
a lieutenant in charge of a bias crime unit in a large city, a high-
ranking training officer in charge of delivering hate crime training
materials to all levels of personnel, chiefs from two mid-sized law
enforcement agencies, a chief from a small law enforcement agen-
cy, a captain in a mid-sized law enforcement agency, and seven
sworn officers from a variety of types of law enforcement agencies.
These interviews were instructive insofar as they provided us with
an insider’s view of where hate crime policies originate, how hate
crime policies are adopted as official agency policy, how police of-
ficers orient to policies, and how policies function within depart-
ments.
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The Development of a Surplus of Legal Meaning in the
Interorganizational Field

Having described the sources of data used in this study, we can
now turn to a discussion of the origins and patterning of the local
agencies’ responses to the project of defining hate crime. Local law
enforcement agencies in the United States are surrounded by an
array of collective actors that supply models for policing particular
kinds of problems. Other police departments, community organ-
izations, national associations, social movements, professional
groups, state agencies, and the federal government all contribute
to a surplus of meaning attached to the term hate crime. Therefore,
we start by describing the specific entities comprising the interor-
ganizational field summarized in Figure 1. We do so to situate our
argument about the role the structure of the interorganizational
field plays in determining the reconstitution of law in local settings.
Thereafter, we provide an analysis of the patterned ways in which
many legal meanings circulate and mutate as they travel across
time and organizational space.

Early Prototypes

The history of efforts to define hate crime reveals that a handful
of law enforcement agencies developed policy prior to their state
passing hate crime legislation. Early conceptualizations of hate
crime were presented in the policies of agencies in Boston, New
York, and Maryland. For example, Boston’s Community Disorders
Unit developed a policy to deal with prejudice and race-based vi-
olence, referred to as ‘‘community disorders,’’ which includes any

Professional Groups
(e.g., National Organization
of Black Law Enforcement

Executives)

Federal and State
Sponsors

(e.g., FBI, California Bureau
of Criminal Statistics)

Early Prototypes
(e.g., Boston Police

Department)

Peer Agencies
(e.g., Los Angeles Police

Department)

Community Groups
(e.g., Los Angeles Hate

Crimes Task Force)

Local Agency

Social Movements
(e.g., Anti-Defamation
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Figure 1. Influences on Local Agency Policies
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‘‘conflict which disturbs the peace, and infringes upon a citizen’s
right to be free from violence, threats or harassment’’ (Boston Police
1978:1). In the early 1980s, both New York City and Baltimore
County, Maryland, put forward policies with definitions of hate
crime (Martin 1996). The New York City policy described a ‘‘bias
incident’’ as ‘‘any offense or unlawful act based on victim’s race,
ethnicity, religion, or sexual orientation’’ (New York City Police
Department 1984:11). During the same time period, the Baltimore
County policy identified ‘‘racial, religious, and ethnic incidents’’
(RRE incidents) as ‘‘any criminal act which is directed at any racial,
religious, or ethnic group’’ (Baltimore County Police Department
1985:3). While these precursors provided a foundation for action
taken in California, no California agency has relied on definitions
from these sources.

Community-Inspired Definitions

Moving beyond innovative law enforcement agencies that con-
stitute leaders in the development of hate crime policy, another
early source of legal meaning attached to the term hate crime is
community groups. In California, for example, the Los Angeles
County Hate Crime Task Force has, more than any other commu-
nity group in California, shaped how hate crime has been defined
by law enforcement agencies in the City of Los Angeles, Los An-
geles County, and beyond. The Los Angeles County Task Force on
Hate Crime was developed in 1988 in order to bring together
representatives of various communities and constituencies in Los
Angeles to systematically address violence directed toward minor-
ities, develop policies for how law enforcement should respond to
such events, and ensure that oversight agencies are monitoring
both. The Task Force endorses a policy that defines hate crimes as
‘‘acts directed at an individual, institution, or business expressly
because of race, ethnicity, religion, or sexual orientation’’ (Laguna
Beach Police Department 1988, Attachment A).

Professional Definitions

Model definitions of hate crime were also developed by two
professional associations: the National Organization of Black Law
Enforcement Executives (NOBLE) and the IACP. In 1985, NOBLE
published ‘‘a recommended model of law enforcement response to
incidents of racially and religiously targeted harassment and vio-
lence’’ (NOBLE 1985:1). From the point of view of NOBLE, ‘‘the
model is designed to be an ideal, but practical approach to pre-
vention and response’’ (NOBLE 1985:1). It defines hate crime as
follows:
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A racially or religiously targeted incident is an act or a threatened
or attempted act by any person or group of persons against the
person or property of another individual or groups which may in
any way constitute an expression of racial or religious hostility.
This includes threatening phone calls, hate mail, physical assaults,
vandalism, cross burnings, firebombing and the like. (NOBLE
1985:1)

The following year, the IACP published its model policy with an
identical definition of hate crime (IACP 1987). The IACP com-
bined NOBLE’s definition of RRE incidents with some of the
phrasing used in Baltimore County’s policy, included its own pro-
cedural guidelines, and promoted the policy as a ‘‘Model for Man-
agement.’’ IACP promotes this definition of hate crime to police
executives across the country. NOBLE supplied the definition,
while IACP provided the muscle to disseminate it.

Social Movement Organizations-Inspired Definitions

In 1998, the Anti-Defamation League of B’nai B’rith (ADL)
circulated its model policy in Hate Crimes: Policies and Procedures for
Law Enforcement Agencies (1988). The ADL’s approach to opera-
tionalizing state law renamed RRE incidents ‘‘bias-related inci-
dents’’ but retained and promoted the definition that originated
from NOBLE’s model policy. In the publication cited above, the
ADL also helped circulate 12 other policies adopted by other law
enforcement agencies throughout the United States (e.g., St. Louis;
Baltimore County; Boston Police Department; Boston Metropol-
itan Police; Concord Police Department, California; Glendale Po-
lice Department, California; Los Angeles Police Department;
Montgomery County, Maryland; New York City Police Depart-
ment; San Francisco Police Department). The main function of this
publication was to enable the ADL to disseminate model policies
that include a standard definition of hate crime.

State-Sponsored Definitions

Finally, the interorganizational field displayed in Figure 1 con-
tains two types of state-sponsored models and definitions: state and
federal. As described above, California has, like many other states,
adopted state-level hate crime laws, which provide important, but
not exclusive, source material for agencies seeking to operation-
alize the concept of hate crime. In 1986, the Attorney General’s
Commission on Racial, Ethnic, Religious, and Minority Violence
published a report that defined

hate violence to be any act of intimidation, harassment, physical
force, or threat of physical force directed against any person, or
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family, or their property or advocate, motivated either in whole
or in part by hostility to their real or perceived race, ethnic back-
ground, national origin, religious belief, or sexual orientation
with the intention of causing fear or intimidation, or to deter the
free exercise or enjoyment of any rights or privileges secured by
the Constitution or the laws of the United States or the State of
California, whether or not performed under the color of law.
(California Attorney General’s Office 1986:4)

Some of this language, in particular the last two clauses, surfaced in
the 1987 Bane Act discussed above and was thus circulating in bill
form at the time of the Commission’s report. Nonetheless, the core
of the definitionF‘‘any act of intimidation . . .’’Fwas novel. In
addition, the Commission’s definition ultimately found a home in
California Penal Code § 13519.6, a statute passed in 1992 man-
dating the development of a police academy curriculum on hate
crime.

Also in 1986, the California Department of Justice, Bureau of
Criminal Justice Statistics, proposed a slightly different definition
and promoted it for inclusion in California agency policies and
protocols. It defined ‘‘hate crime’’ as ‘‘any act or attempted act to
cause physical injury, emotional suffering, or property damage
which is or appears to be motivated, all or in part, by race, ethnicity,
religion and sexual orientation’’ (California Department of Justice
1986:2). It differed from the Commission on Racial, Ethnic, Re-
ligious, and Minority Violence’s definition by narrowing the focus
to only reportable crimes that, strictly speaking, constitute criminal
offenses. The Bureau of Criminal Justice Statistics’ definition was
incorporated into a 1986 state senate bill that sought to establish a
hate crime reporting system for California, which subsequently
passed in 1989 (California Penal Code § 13023).13 And in 1994,
POST, the agency in the California Department of Justice charged
with overseeing and certifying the curriculum for the police acad-
emies and training throughout the state, employed the definition
contained in California Penal Code § 13023 (which originated from
the Bureau of Criminal Justice Statistics) in its ‘‘Cultural Diversity/
Discrimination: Sexual Harassment and Hate Crimes’’ course
guide (California Commission on Peace Officer Standards and
Training 1994).

However, POST has not been entirely consistent in its support
of any one definition. In 1995, POST relied upon the older Attor-
ney General’s Commission on Racial, Ethnic, Religious, and Mi-

13 That definition was also used in a California Department of Justice Information
Bulletin in 1994 accompanied by a letter from the Attorney General commanding all local
agencies in the state to submit hate crime reports to the Law Enforcement Information
Center for reporting in state publications and the Uniform Crime Reports (California
Department of Justice 1994:1).
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nority Violence definition in its Guidelines for Law Enforcement’s De-
sign of Hate Crimes Policy and Training (California Commission on
Peace Officer Standards and Training 1995), and in 2000 it
changed the definition again. Hate crime became:

Any criminal act or attempted criminal act directed against a
person(s), public agency, or private institution based on the vic-
tim’s actual or perceived race, nationality, religion, sexual orien-
tation, disability or gender, or because the agency or institution is
identified or associated with a person or group of an identifiable
race, nationality, religion, sexual orientation, disability or gender.
Hate crime includes an act that results in injury, however slight; a
verbal threat of violence that apparently can be carried out; an act
that results in property damage; and property damage or other
criminal acts directed against a public or private agency. (Cali-
fornia Commission on Peace Officer Standards and Training
2000:26)

This definition is unique for its identification of public agencies as
potential victims of hate crime.

During the same period, the federal government generated,
circulated, and promoted several different definitions of hate
crime. For example, in 1990, the FBI published its Hate Crime Data
Collection Guidelines, according to which a hate crime is

A criminal offense committed against a person or property which
is motivated, in whole or in part, by the offender’s bias against a
race, religion, ethnicity/national origin, or sexual orientation.
(U.S. Department of Justice 1990:1)

This articulation of hate crime elaborates on the definition found in
the Hate Crime Statistics Act of 1990 by inserting the phrase ‘‘in
whole or in part’’ to recognize circumstances of mixed motives.
The FBI publication also reports a list of procedures whereby of-
ficers can determine if a hate crime has occurred (i.e., ‘‘Objective
Evidence that the Crime was Motivated by Bias’’) and a list of key
terms with attendant definitions (i.e., bias, bias crime, bisexual,
ethnicity, heterosexual, homosexual, etc.). These procedures and
terms now appear in local law enforcement agencies’ policies.14

The genealogy of law presented thus far reveals that agencies
wanting to create a hate crime policy confront a situation in which
many options are available. That is, a surplus of legal meaning is
attached to the term hate crime, and contributors to that surplus
come in various forms (see Figure 1). State law provides one source
for defining hate crime, but other viable definitions are available

14 Other U.S. Department of Justice offices have contributed definitions as well. The
Community Relations Service has published four different definitions. The Bureau of
Justice Assistance has offered another, as has the Office of Victims of Crime. None of these
definitions have been adopted in California policies.
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from official governmental sources, such as the FBI; yet other
definitions of hate crime are promoted by professional, social
movement, and community groups. No doubt, this environment
possesses ambiguity about which kind of policy is best. Notably,
however, the ambiguity does not result from just the inherent
vagueness of the statutes alone; instead, the situation is filled with
ambiguity because there are so many ways of defining hate crime
from a variety of legitimate sources. This is the environment local
law enforcement agencies in California face as they develop a policy
on hate crime enforcement. Therefore, the next question is: what
kinds of policies do agencies across an organizational field develop
in the context of this surplus of law? And related, what influences
the adoption of some types of policy and not others?

Characteristics of Hate Crime Policies

Our analysis of local policy reveals immense variation in the
definitions of hate crime found in local law enforcement agencies’
policies. This variation is apparent via an examination of how hate
crime policy (1) recognizes some status provisions and not others,
(2) circumscribes conduct that qualifies, and (3) identifies the el-
ements of motivation required for the law to be invoked.

Status Provisions

The definitions of hate crime vary in the policies in terms of the
categories of persons coveredFwhat we refer to as its ‘‘status pro-
visions.’’ Status provisions such as race, religion, ethnicity, ancestry,
sexual orientation, gender, disability, and so on implicitly reference
what Earl and Soule (2001) refer to as ‘‘target groups.’’ That is, race
is a proxy for nonwhites, religion is a proxy for non-Christians,
sexual orientation is a proxy for gays and lesbians, gender is a
proxy for girls and women, and so on. Given this, some axes of
discrimination and minorities are highlighted while others are
rendered invisible.

As Table 1 shows, the most frequently included status provi-
sions in law enforcement hate crime policies are race, religion, and
sexual orientation. More than 90% of definitions reference these
groups. The next most frequently used status provisions are dis-
ability and gender, as well as some of the alternative ways of ref-
erencing race and ethnicity. These are included in roughly two-
thirds of the policies. The least frequently included categories are
age, political affiliation, and position in a labor dispute.

As a result of the differential inclusion of status provisions,
some agencies are comparatively inclusive in their approach to
defining hate crime (i.e., they recognize many or all of the pro-
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visions included in California criminal and civil statutes) and others
are comparatively exclusive (i.e., they omit categories present in
the law). The selective use of status provisions means that some
agencies do not explicitly recognize some acts as hate crime in their
policy. For example, when gender or disability is not included,
officers are not made aware or reminded that those categories are
also part of the law. This might play a role in the underreporting of
hate crime incidents and the underenforcement of hate crime law.

Conduct

As Table 2 reveals, the policies also vary in terms of the conduct
they describe as covered by hate crime law. One hundred eleven
agencies (56%) have policies that describe the scope of activities
that officers must respond to as ‘‘any act of bias,’’ whether criminal
or not. This extremely broad focus is frequently accompanied by a
purposeful delineation between hate crimes and hate incidents, but
other times it is not. An officer in a Professional Standards unit
reported in an interview that his department wanted officers to

Table 2. Distribution of Conduct Provisions in Local Law Enforcement Policies
in California

Count Percent

Any act of bias 111 56.3%
Intimidation, harassment, force, or threat of force 90 45.7%
Criminal acts 59 29.9%
Acts designed to induce fear or emotional suffering 48 24.4%
Prejudiced bias incidents 24 12.2%
Victim associate 12 6.1%

Note: Percentages are based upon the total number of agencies that have orders
(n 5 197).

Table 1. Distribution of Status Provisions in Local Law Enforcement Polices in
California

Count Percent

Religion 195 99.0%
Race 193 98.0%
Sexual orientation 187 94.9%
National origin 142 72.1%
Disability 140 71.1%
Gender 123 62.4%
Color 74 37.6%
Age 69 35.0%
Ancestry 67 34.0%
Political affiliation 66 33.5%
Position in labor dispute 29 14.7%

Note: Percentages are based upon the total number of agencies that have orders
(n 5 197).
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track and respond to noncriminal incidents involving bias because
such incidents can escalate into criminal offenses at a later point
and because identification of potential ‘‘hot spots’’ of bias-related
activity can help officers correctly classify subsequent cases. How-
ever, such a broad definition of the behavior clearly goes beyond
what the criminal statutes require.

In addition, 48 agencies (24%) use definitions that include
broad terms, such as ‘‘acts designed to frighten or produce emo-
tional suffering,’’ to describe the conduct involved in hate crime.
Again, some of these acts may be criminal, others may not. The
wording of this definition might encourage officers to focus on the
victim’s emotional reaction to an incident as a key consideration in
whether to classify an incident as a hate crime. Moreover, ‘‘emo-
tional suffering’’ does not necessarily encompass criminal acts. In
other words, an act may cause emotional suffering and not be
criminal.

Ninety agencies (46%) use the phrase intimidation, harassment, or
threat of force, which is accurate relative to the criminal statutes
(California Penal Code § 422.6 and 422.7, 1987). However, unless
an officer happens to know that the California courts have ruled
that this portion of the law does not apply to all incidents of verbal
intimidation, harassment, or threats, but only to ‘‘true threats’’ (see
In Re M.S. 1995), the officer might be led to classify as hate crime
acts that do not meet that strict requirement of the statutes.
Twenty-four agencies (12%) use the broad concept of ‘‘prejudice-
based incidents,’’ which is further defined as ‘‘violence or intim-
idation by threat of violence against the person or property of
another.’’ A handful of other policies highlight particular examples,
such as firebombing and crossburning. To the extent that these
policies invoke a set of stereotypical hate crime scenarios (Levin &
McDevitt 2002), they serve to narrow officers’ understanding of
when the category of hate crime is applicable. For example, less-
stereotypical types of hate crime, such as those based on disability
or gender, are less likely classified as hate crime. Thus, the core
conduct to which officers are being directed to respond is different
across agencies.

As is the case with status provisions, some of these conduct
descriptions are overinclusive relative to the state statutes, and
others are underinclusive. Thus, if the policies were followed
closely, we would expect to see variation in terms of the types of
incidents that are classified as hate crime.

Motivation

The definitions also vary in the way motivations are depicted
(see Table 3). All of the policies define hate crime in ways that direct
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officers to assess certain mental states. One hundred and twenty-
three agencies (62%) use definitions that explicitly direct officers to
recognize circumstances involving ‘‘mixed motives’’ as a hate
crime. When an agency’s definition of hate crime includes acts
motivated ‘‘in whole or in part’’ by bias, it is explicitly instructing
officers not to dismiss a case as a hate crime just because there may
be other motives for the incident. Such phrasing also does not
require bias to be the ‘‘primary’’ motivation for the crime. Nor does
it indicate a ‘‘but for’’ standard (i.e., but for the element of bias the
crime would not have happened), which is used in some depart-
ments (Boyd et al. 1996). The criminal hate crime statutes, Cal-
ifornia Penal Codes 422.6 and 422.7 (1987), do not contain any
language that specifies how to proceed in cases with mixed motives.
The earliest use of the ‘‘in whole or in part’’ phrase in California is
in the 1986 publication by the Attorney General’s Commission on
Racial, Ethnic, Religious, and Minority Violence. It also surfaced in
the federal Hate Crime Statistics Act and was subsequently includ-
ed in FBI data collection guidelines regarding hate crime.

Seventy-seven agencies (39%) use policy to signal to officers
that the actual status of the victim is not a factor that should ex-
clude an act from being classified as a hate crime. That is, acts in
which the offender wrongly perceives the status of the victim still
count as hate crime. Seventy-four agencies (38%) instruct their of-
ficers that hostility is a component of motivation that needs to be
present. This consideration requires officers to make a deeper as-
sessment of the perpetrator’s mental state (i.e., identifying the
presence of hostility), which is not a determination required in
policies that rely on ‘‘motivated by’’ or ‘‘because of ’’ criteria.
Twenty-five agencies (13%) explicitly direct their officers to classify
as hate crime any crime that has the ‘‘appearance of bias,’’ which
goes well beyond any state statutes. Twenty-two policies (11%) in-
dicate that hatred, rather than bias, is what an officer should use to
determine whether a hate crime has occurred. Bias is a broader
way of describing motive because one does not have to possess
hatred in order to be biased. Officers using a hatred standard
might reject incidents involving bias, but not hatred.

Table 3. Distribution of Motivation Provisions in Local Law Enforcement
Policies in California

Count Percent

Mixed motives 123 62.4%
Perceived status of victim 77 39.1%
Hostility 74 37.6%
Appearance of bias 25 12.7%
Motivated by hatred (rather than bias) 22 11.2%

Note: Percentages are based upon the total number of agencies that have orders
(n 5 197).
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Commensurate with our findings related to variation in status
provisions and conduct descriptions, the motivational elements of
local policy provide another opportunity for the meaning of the
law to be reconstituted. The phrasing attached to ‘‘motivation’’ can
sometimes expand the reach of the law, and in other instances it
can restrict it. For example, requiring hostility narrows the appli-
cability of the law, while ‘‘appearance of bias’’ implies a broader
range of applications (for more along these lines, see Jenness &
Grattet 2001).

Taking these findings as a whole, a picture of what hate crime
means for California law enforcement agencies emerges. Hate
crimes are most typically envisioned as ‘‘any act’’ committed be-
cause of ‘‘race, religion, or sexual orientation’’ regardless of
‘‘mixed motives.’’ In other words, it is in these terms that hate
crime is most consistently defined in the state. Nonetheless, ho-
mogenization around this definition is far from complete; a sizeable
number of agencies have yet to agree on the core parameters of
hate crime.

Model Definitions of Hate Crime

Despite the patterns of variation described above, commonali-
ties do emerge across agencies. Of the 197 agencies that have
written policies, 176 (90%) rely on one of eight definitional models
(see Table 4 for an inventory of these model policies). All but one of
the modelsFthe definition first used in the Ridgeview Police De-
partment15Fwere traced to sources in our genealogy of law. Ac-
cordingly, each model was available in the interorganizational field
and was a candidate for adoption by any given California law en-
forcement agency. Nineteen agencies (10%) created their own
‘‘anomalous’’ definition, and two agencies have policies that do not
define hate crime. Thus, most agencies rely on a definition created
somewhere else or by someone else. This is significant evidence
that agencies do not exercise their autonomy in purely particular-
istic ways. Rather, how an agency selects a definition is a product of
several different kinds of processes. To understand the role these
influences play in policy design requires a closer examination of
the content of definitions of hate crime found in policies that gain
enough traction in the interorganizational field to be copied by a
handful of agenciesFwhat we call ‘‘model policies.’’ By model we
do not mean to imply preferable or ideal; rather, we merely mean

15 With the exception of the Los Angeles Police Department, the largest police
department in the state, we use pseudonyms to reference all other agencies.
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to imply that the policy type was replicated across the organiza-
tional field.

Figure 2 presents box plots of the timing of adoption of each
model. The height of each box plot reflects the number of adher-
ents, which is also given in the right column of the figure. Moving
from left to right, the vertical lines on the box plot represent the
following thresholds on the distribution for each model definition:
the timing of the first adopter, the 25th percentile, the median, the
75th percentile, and the last adopter. As such, the figure provides an
image of the temporal distribution of each model definition. Some
of these models tended to be adopted in the late 1980s and early
1990s; others tended to be adopted later. With 65 adherents (33%),
the most common approach is to use the definition of hate crime
contained in the California Law Enforcement Training statute (Cal-
ifornia Penal Code § 13519.6, 1992). In fact, 28 of the 65 policies
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Figure 2. Boxplot of Model Definitions of Hate Crime Found in California Law
Enforcement Agencies Policies
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were written by a single Southern California attorney and then sold
to agencies. This ‘‘boilerplate’’ approach to policy design has result-
ed in the development and circulation of a single policy among some
California agencies. These policies, bearing the label ‘‘338’’ on the
top left-hand corner of the policy, represent an ‘‘off-the-shelf ’’ so-
lution sold to agencies that chose to purchase a policy that promises
to withstand litigation, rather than develop their own.

Other model definitions derive from the sources summarized
in Figure 2. Twenty-nine agencies (14%) use the language con-
tained in the hate crime reporting law (California Penal Code §
13023, 1989), which ultimately originated in the California Bureau
of Criminal Justice Statistics. Twenty-one agencies (11%) use the
wording of the Ralph ActFthe law that creates remedies for vic-
tims of criminal civil rights violations (California Penal Code § 51.7,
1976). Seventeen agencies (9%) employ a definition that was first
used by the Ridgeview Police Department in 1993. Sixteen agen-
cies (8%) rely on a definition that originated in the Los Angeles
Police Department. Eleven agencies use the FBI definition. Ten
agencies (5%) use the NOBLE model policy, which was also pro-
moted by the IACP and the ADL. Finally, seven agencies (4%) use
the definition provided by the Los Angeles County Hate Crimes
Task Force.

Even when an agency has conformed to a model definition, it
may add or subtract wording. Most of the 65 agencies that use the
California Law Enforcement Training statute, including those that
purchased the 338s, have modified the definition in small ways.
Sometimes words are added or omitted in order to tailor the model
to the specific needs of the agency. Other times, fragments of text
added by one agency are copied into the policy of another. Akin to
a genetic mutation, alterations to definitions are then replicated by
subsequent agencies that may themselves add or subtract text.
Mutations then compound over successive generations, even while
core parts of the definition remain unchanged. The result is that
agencies have policies that are standardized in important ways but
also contain differences. For example, some of the agencies that use
the FBI definition of hate crime added the sentence ‘‘The Depart-
ment of Justice of the State of California also includes as hate or
bias crimes those offenses motivated by the offender’s bias against
persons with a physical or mental disability.’’ This phrase was then
replicated by several other agencies. Although wording differences
might seem trivial, such changes can affect the definition of hate
crime expressed in the policy. In this case, strict adherence to the
FBI definition has the effect of narrowing the definition of hate
crime by omitting disability-based offenses.

Notably, no agency in the state relies on a definition of hate
crime found in portions of the criminal law designed to facilitate
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prosecution (as opposed to training or data collection) for its def-
inition (California Penal Code § 422.6, 422.7, 422.8, 422.9 [1987],
or California Penal Code § 1170.75 [1984]), thus ensuring that
there is no one-to-one correspondence between the state criminal
statutes and local law enforcement policy. These statutes are occa-
sionally cited in the policies, but the language defining hate crime
used in the statutes is not presented.

As California agencies confront the surplus of definitions of
hate crime described above, they have responded in a variety of
ways. Agency policies vary in the way conduct, motive, and the
targets of hate crime are described. However, they also coalesce
around different types of model definitions of the term hate crime.
This provides evidence for the ways in which law is reconstituted at
the local level. When agencies use one of the model definitions,
they often tailor the wording to emphasize some meanings and not
others. In the process, they produce both standardized and par-
ticularized policy. In light of this, the final question is as follows:
what influences how simultaneous standardization and particular-
ization unfold?

Mechanisms Influencing the Proliferation and Content of
Policy Design

Our genealogy of definitions of hate crime in local policing
policies reveals that agencies are attentive to different sources of
legal meaning-making. Consistent with the theoretical concerns
discussed earlier, sometimes an agency copies another agency,
sometimes it takes its cue from a professional or social movement
organization, and sometimes it copies the language contained in a
statute. To complicate things even further, sometimes the copying
is of a second orderFa copy of a copy. For example, Agency A may
copy the NOBLE definition and then Agency B comes along and
copies Agency A’s approach. It looks on the surface that Agency B
has simply consulted the NOBLE publications on the subject when
in fact it may have no knowledge of the original source.

As revealed in the final column of Table 4, some agencies are
subject to peer influence, what DiMaggio and Powell (1983) call
mimetic pressure. As a police chief of a mid-sized department in
Southern California explained in an interview, quite often police
chiefs consult with each other, in person and over e-mail, on policy
matters. He stated:

Well, you probably know that in law enforcement not much is
new, certainly not policy. There’s not a lot of original thought.
The California police chiefs have an e-mail system. We talk with
each other. When things come up we ask each other ‘‘What are
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you doing? Does it work?’’ We shop for policies. We get our pol-
icies from all over. Once we find one we like, we modify it in ways
that we think will meet the specific needs of the community. (in-
terviewed May 27, 2003)

These communications often result in agencies copying each other.
For example, the Los Angeles Police Department codified its policy
in 1987, and since then 15 agencies have adopted its policy, in
whole or in part. Most of the 15 agencies are not neighbors of Los
Angeles, suggesting that mimetic influence is not necessarily pre-
dicted by proximity. Moreover, mimetic effects may not be imme-
diate. In this case, the first law enforcement agency to copy the Los
Angeles Police Department’s policy, the Montero Police Depart-
ment, did not do so until more than a decade later.

In addition to mimetic pressure, normative influences on pol-
icy design are also present. Normative pressure comes from ex-
tralegal influences, in this case, from professional bodies, social
movement organizations, and community groups (see the final
column of Table 4). With regard to professional sources, the
NOBLE model was developed in 1985 and immediately thereafter
was endorsed by the IACP and the ADL. This confluence of support
by a professional and a national advocacy organization no doubt
made the model more visible and legitimate than it would have been
otherwise. The Parsons Police Department adopted the NOBLE
policy in 1987, and nine other agencies followed suit over the next
10 years. Another source of professional influence is reflected in the
choices of the largest number of agenciesFthose that chose to adopt
the definition used in the law enforcement training statute.

As for the influence of more localized community groups, the
Los Angeles County Hate Crimes Task Force developed a model
policy in 1988. The approach to defining hate crime contained in
this policy has since been appropriated by local law enforcement
agencies in California. Interviews with officers with administrative
responsibilities that include developing agency policy revealed a
commitment to communicating with visible sectors of the commu-
nity to secure input on policy design. For example, a captain in a
police department in an affluent, mid-sized beach community in
Southern California proudly declared that she routinely looks to
‘‘organized groups that speak for the types of folks we police’’ to get
ideas about ‘‘how best to proceed, especially on something new’’
(interviewed June 17, 2003). As a result, her agency’s hate crime
policy quite literally reproduces prose found in guidelines pro-
moted by the Los Angeles County Hate Crime Task Force.

This captain is not alone in relying on community groups to
facilitate the translation of community needs and preferences into
law enforcement policy and practice. Seven police departments
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have adopted the policy created by the task force, and five of these
adopters are located in Los Angeles County. This pattern of influ-
ence suggests that this particular type of normative pressure may
be spatially concentrated. Indeed, the national social movement
pressure (i.e., the ADL), by contrast, is considerably more dis-
persed throughout the state than the influence of community
groups. However, frequency counts alone reveal that neither sort
of normative pressure has had a large effect on the policies adopted
by California agencies.

DiMaggio and Powell’s (1983) last mechanism, coercive pres-
sure, does not appear to operate in California hate crime policing.
For example, no California agency can be punished for failing to
adopt a policy or for adopting the ‘‘wrong’’ type of policy. In ad-
dition, despite the omnipresent fear of litigation expressed by most
of our interview subjects, which may have driven some agencies to
adopt 338s, there is no public record of an agency being sued for
not having a hate crime policy or not having the right kind of
policy. Two state commissions, one appointed by former Governor
Gray Davis and another by Attorney General Bill Lockyer, have
advocated the adoption of hate crime policies; however, they have
not endorsed a particular policy format, nor have they advocated
that policies be mandated. Moreover, neither the archival data (i.e.,
policies) nor the interview data suggest that local prosecutors dic-
tate or discernibly influence the content of orders. To use the con-
cept put forth by Hagan, Hewitt, and Alwin (1979), local
prosecutors and local law enforcement appear to be ‘‘loosely cou-
pled’’ when it comes to the design of local agency policies on hate
crime.16 Thus, agencies remain free of coercive pressure to adopt a
policy on the subject.

Finally, as reported in the final column of Table 4, there is
evidence of actuarial pressure. That is, agencies are drawn to pol-
icies that conform closely to the demands of the crime data col-
lection system. Specifically, 29 agencies adopted a definition of hate
crime that originated in the California Bureau of Criminal Justice.
Later, that same definition surfaced in the state’s hate crime data
collection law (California Penal Code § 13023, 1989). It was rein-
forced in a 1994 information bulletin sent to all agencies in the state
by then Attorney General Lungren ordering the collection of hate
crime data (California Department of Justice 1994:1). Another 11
agencies adopted the FBI’s UCR definition.

16 Of course, prosecutors and law enforcement could have a more complex relation-
ship than this implies. For example, law enforcement might develop policy in a way that is
designed, based on past experience with the prosecutor’s office, to garner approval; like-
wise, prosecutors could signal to local agencies preferences for some policies rather than
others. In such a case, prosecutorial collaboration on policy design might not be partic-
ularly visible in our data.
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When an agency chooses to adopt a definition from these
sources, it is implicitly prioritizing statistics gathering in the law
enforcement response to hate crime. Some departments explicitly
elevate reporting as the top concern. For example, a small city in
Southern California titles its policy ‘‘Hate Crime Reporting’’ and
defines the purpose of its policy as follows:

To establish a reporting policy and procedure pursuant to Cal-
ifornia Penal Code Section 13023, wherein all local law enforce-
ment agencies are to report to the Department of Justice such
information that may be required relative to any criminal acts or
attempted criminal acts to cause physical injury, emotional suf-
fering, or property damage where there is reasonable cause to
believe that the crime was motivated, in whole or in part, by the
victim’s race, ethnicity, religion, sexual orientation, or physical or
mental disability. (emphasis added)

In short, for a large number of agencies, having a definition that
guides the counting of hate crimeFas opposed to a definition
based upon the criminal law or a professional sourceFis the par-
amount concern.

Although normative processes born of professional standards-
bearers such as NOBLE and POST exercise most of the influence
over how local law enforcement agencies define hate crime, actu-
arial pressures are the next most common, followed closely by mi-
metic pressure (see Table 4). If the appeal of a professional
definition is the legitimacy gained from esteemed professional
bodies and the adoption of another agency’s policy (such as that of
the Los Angeles Police Department) is based upon a desire to em-
ulate a confirmed leader, what then is the appeal of adhering to the
actuarial model? Data collection is strongly promoted by the FBI
and the state data collection systems. However, with respect to hate
crime, a number of other actors have been proponents of actuarial
practices as well. The ADL has long collected and published data in
its annual Audit of Anti-Semitic Incidents. Several other national and
local community groups have also called on local law enforcement
to take the lead in collecting valid and reliable data on the epide-
miology of hate crime as a first step toward appropriately re-
sponding to this form of crime ( Jenness & Broad 1997; Maroney
1998). Thus, agencies gain legitimacy from a diffuse set of sources,
all of whom are in a position to bestow symbolic resources on the
department.

In sum, in the interorganizational field under study, normative,
mimetic, and actuarial processes operate simultaneously to pro-
duce a patchwork pattern of legal definitions across the state (see
Table 4). As a result, the end product, policy design in this case, is
not purely reflected in a homogenization or standardization of
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organizational approach. Rather, the processes of both homogeni-
zation and differentiation characterize how policy design unfolds in
this densely packed organizational field containing a surplus of
meaning. The implications of this central finding are discussed
below.

Discussion

Consistent with the institutionalist arguments described earlier,
our research suggests that interorganizational dynamics shape the
creation of local policies. Our findings reveal that agency-level
policies are not idiosyncratic in the ways one would expect if agen-
cies were indeed maximizing their discretion. The use of model
definitions indicates that agencies mostly conform to standardized
approaches. Indeed, 90% of the agencies use one of the eight
definitional models presented in Table 4; however, most agencies
have modified the phrasing in minor ways. Despite the prepon-
derance of models, the policies examined here have not become
more standardized over time. As Figure 2 shows, California agen-
cies used several different definitions from the beginning and, at
present, continue to rely on a highly varied set of approaches.
Thus, despite the clustering pattern, substantial cross-agency var-
iation in the meaning of hate crime remains.

Moreover, such variation has potentially important conse-
quences. For example, presuming the policies have one of their
intended effects (i.e., to influence officer behavior),17 an agency
that does not include gender in its definition fails to signal to its
officers that such cases can be classified as hate crime. Gender-
based hate crime would be ignored or, more likely, classified as
some other kind of crime. An agency that does not acknowledge
that hate crime law applies to circumstances where mixed motives
exist similarly fails to orient officers to recognize some situations as
hate crime. Definitional differences, in turn, may contribute to ob-
served differences in official statistics across similar types of juris-
dictions. Because district attorneys rely heavily on the
recommended charges, evidence, and classification work by police
officers, underinclusive definitions can result in some jurisdictions
being less likely to pursue hate crime prosecutions. To the extent
that the policies reflect and impose the operational definition of

17 Balboni and McDevitt’s (2001) research on factors affecting hate crime reporting
among law enforcement personnel and across law enforcement agencies led them to con-
clude that ‘‘although individual officers may have differing opinions about the nature of
the crime, if there is a policy about how to proceed with a hate crime investigation, officers
will respect that policy’’ (5).
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hate crime for the department, they can have quite dramatic effects
on how hate crime law is translated into practice at the local level.

As summarized in Table 5, we identify a number of factors and
processes that play a key role in the legal meaning-making that
occurs within local agencies. External interests, discretion, and the
ambiguity of law impact the constitution of local law in discernable
ways.18 Simply put, the gap between higher and local law is ex-
acerbated by more extralegal influences, more discretion, and
more ambiguity surrounding the law, especially in the context of a
densely packed interorganizational field with a surplus of meanings
available for local law enforcement agencies. The impact of these
factors is a function of how different types of legal interests simul-
taneously, but unevenly, exert normative, mimetic, coercive, and
actuarial pressure on local law enforcement.

The synthesis of factors and processes presented in Table 5
suggests that the legal meaning-making that takes place within an
agency cannot be understood by looking at the agency in isolation
from the larger interorganizational field in which it exists. To do so
ignores how definitional activities surrounding hate crime law oc-
cur through a process of what the organizational theorist Karl We-
ick (1995) calls ‘‘collective sensemaking.’’ Collective sensemaking is
collective precisely because it occurs at the level of the interorgan-
izational field (i.e., the system of policing represented in Figure 1)
rather than at the level of the individual agency. Collective legal
sensemaking occurs through the interaction of organizations with
one another and with other promoters of standards.

Furthermore, as a result of the way law enforcement is organ-
ized in the United States, police and sheriff ’s departments have
substantial autonomy to engage in legal meaning-making; yet they
tend to exercise their autonomy in highly patterned ways. Under-
standing how policing works in such a situation requires an inves-
tigation of the field of policing. Looking at individual agencies is
insufficient. It is not insufficient because individual agencies are
situated within a chain of command that coerces their interpreta-
tions and enforcement of the law and thus renders irrelevant what
happens at the agency level. Rather, it is insufficient because agen-
cies are located within an interorganizational field that affects an
agency’s interpretations and enforcement of the law through the
set of social factors and processes discussed above. Thus, we have
focused on field-level processes and factors rather than on internal
processes within agencies to explain the patterning and distribu-

18 Our focus on these particular sources does not preclude other factors affecting
agency-level meaning-making, such as the role of local habits, limitations on the knowledge
of local actors, and other local norms.
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tion of policies rather than why particular agencies selected a par-
ticular policy.

As we have described it, the interorganizational field provides
policing organizations with a surplus of interpretations such that
there are multiple, sometimes conflicting, expressions of rules
from which to draw. A surplus of expressions of a legal rule is a
byproduct of the structural features of the interorganizational field.
In other words, when several legitimate standards-bearers offer
differing conceptualizations of a rule, a surplus inevitably results.
The condition of a legal surplus, moreover, means that agencies
confront an abundance of legitimate approaches. Ironically, in such
cases, the law appears ambiguous to local agency administrators
because there are too many interpretations rather than too few.

But how typical is the case of hate crime policing? The lessons
learned about the reception of law in local settings in the case of
hate crime seem to apply best to similar classes of phenomena. The
policing of domestic violence represents an obvious comparison
case. Like hate crime, domestic violence law was originally contro-
versial and appeared ambiguous to many law enforcement officials.
Despite the attempts to use law to ‘‘mandate’’ police procedure,
substantial evidence suggests that agencies continue to exercise
discretion and, more to the point for our purposes here, enact local
policies that vary in much the same way as the hate crime policies
discussed in this article (Hirschel & Hutchinson 1991).19 Moreover,
domestic violence has drawn the attention and interest of a variety
of extralegal standards-bearers, such as the National Coalition
Against Domestic Violence, which has sought to influence the de-
sign of agency policies (Hirschel et al. 1992; Mignon & Holmes
1995). As in the hate crime case, the IACP also issued a model
general order on the subject of domestic abuse that has been
adopted across the country.20 Thus, while the domestic violence
field does not have the same density of external interests, and
therefore a smaller surplus of definitions has been produced, many
of the same factors and processes have been at work.

More generally, we would expect the relevance of interorgan-
izational fields, ambiguity, discretion, and the presence of a legal
surplus to vary across enforcement issues and regulatory arena.

19 For example, some agency policies invoke the mandatory arrest procedure only
when the incident involves married couples, and agency policies differ in terms of whether
more minimal offenses such as verbal threats are sufficient to justify arrest. These issues go
to the very heart of how domestic violence is locally defined: Do cohabiting or same-sex
couples count? How severe does the violence have to be?

20 Interestingly, the IACP has also developed a policy on domestic violence cases in
which the perpetrator is a law enforcement officer. Despite the fact that police officers are
known to be involved in racially motivated crimes and brutality, no similar order exists for
hate crime.
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Certainly, a lot of crime legislation and other ‘‘higher law’’ appear
ambiguous to local enforcement agencies, and many types of agen-
cies have the discretion to craft their own understandings of law. In
addition, formal enforcement policies, like the policies we studied
here, are increasingly common in all sorts of regulatory fields. In
policing, agency-level policymaking has been stimulated by the
growth of what we have called professional standards-bearers in
American policing. The IACP, the National Sheriffs Association, the
American Bar Association, and the Commission on Accreditation
for Law Enforcement Agencies all now promote policing policies
and ‘‘best practices’’ (Walker & Katz 2005). The interorganizational
field of policing has become dense with professional standards-
promoters who regularly create a surplus of interpretations about a
variety of policing matters. The importance of ‘‘networks’’ in cur-
rent research on policy implementation suggests that these sorts of
arrangements are not unique to criminal law enforcement (see
O’Toole 1997; Hall & O’Toole 2000). Finally, other sectors of gov-
ernment have experienced a similar influence of actuarialism on
local policies, such as the reliance on risk scores to classify offenders
and handle offenders in prisons, standardized performance tests to
distribute resources in education, and surveillance data to deter-
mine the regional distribution of vaccines in the arena of public
health.

However, the enforcement of hate crime law is unique insofar
as agencies are inclined to create policies about some issues and not
others. Most of the policies we learned about from our interviews
and have seen promoted by various kinds of standards-bearers
were designed to deal with problems of external legitimacy. As
institutionalist theory would predict, general orders are created
around issues that threaten public support for the agency or attract
the attention of higher governmental authorities, such as the At-
torney General or a state legislative committee. Thus cases that are
likely to draw close public scrutiny, provoke controversy, or pose a
threat of litigation are the kinds of problems that lead an agency to
devise orders and, at the same time, engage in a formal process of
distilling higher law and standards into local policies. Not all law
enforcement issues and arenas attract this kind of attention, and
thus the generalizability of the case of hate crime policing is likely
somewhat limited. In the end, the exact fit between the factors and
processes we have identified and other regulatory and enforce-
ment fields must be left to future researchers.

Conclusion

The analysis presented in this article reveals how the interor-
ganizational field mediates between law-on-the-books and law-in-
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action. Complementing a vast literature on how agency structures,
cultures, philosophies, and political agendas influence law enforce-
ment, this article focuses analytic attention on how agency discre-
tion is reflected in agency policymaking, which in turn serves to
reconstitute law at the local level. Because policing in the United
States is decentralized, police administrators possess considerable
authority to ‘‘set the tone’’ for how their department will do its
work as personnel discharge their duty to enforce criminal law.
One way they do this is through agency policy, which is designed to
reduce officer discretion and signal the agency’s philosophical
commitments.

Understanding how local law enforcement agencies exercise
discretion at the organizational level by creating agency policy re-
quires orienting to police and sheriff ’s departments as sites of legal
meaning-making. That is, they are places where statutory law is
given meaning for the benefit of officers as well as other audiences
to whom the agency is oriented (e.g., professional standards-bear-
ers, community groups, data collection agencies). Criminal statutes
frequently serve as reference points for legal meaning-making at
the agency level, but statutes do not determine those local mean-
ings. When writing policies, individual agencies filter and recon-
stitute legal meaning, rather than merely appropriate it in a one-to-
one fashion. In other words, statutory law casts a shadow over
policing, but it does not operate as an algorithm that dictates or
determines what police organizations or officers are to do at the
agency level. Further research needs to address the consequences
of such a situation for actual police behavior. After all, local policing
policies are no more self-executing than statutes.

Legal meaning-making within organizations is, of course, some-
thing Edelman and others have identified as occurring in extralegal
organizations. What our study reveals is that the role of locally sit-
uated actors within organizations in constructing the meaning of law
Fwhat Edelman and Suchman (1997) call the ‘‘endogeneity of law’’
Foccurs within the ‘‘the legal system’’ itself. This point confirms the
need to decenter the traditional focus on courts and legislatures as
penultimate producers of legal meaning. Meaning-making is not
centrally located in courts or legislatures but is distributed across the
traditionally understood boundaries between ‘‘inside’’ and ‘‘outside’’
of the legal system and between lawmaking, law interpretation, and
law enforcement within the legal system itself.
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