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Abstract

A visible sign of changing relations between the Global South and Global North are reparation claims for
colonial injustice. An interesting case is the 1904-1907 Namibian Genocide. Germany has recently
concluded a draft agreement with Namibia on reconciliation and compensation. Nevertheless, Germany
maintains that it is not under any legal obligation to pay reparations. This article challenges that position,
arguing that colonial international law was far too ambiguous to support this conclusion. For this purpose,
the article contrasts this ‘conventional view’ of colonial international law with post-colonial and pluralistic
approaches. Post-colonial approaches reveal colonial-era law as a deeply ambiguous, contradictory practice
that mirrors the identity crisis of the colonizers. Pluralistic approaches juxtapose colonial international law
with autochtonous views of inter-polity law, i.e., the normative framework governing colonial encounters.
To reconstruct autochtonous views, the article draws on letters by Hendrik Witbooi and Maharero,
traditional leaders from Namibia, and examines the contours of their inter-polity law relating to territorial
sovereignty and warfare. These contending perspectives undermine the cogency with which the
conventional view rejects reparation claims. While ambiguity as such does not give rise to compensation
claims, other options come to mind, such as a duty to negotiate, shifts in the burden of proof - or a
profound recalibration of international law towards greater solidarity.
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1. The ambiguity of colonial international law

Many societies in the global north are currently revisiting their colonial past in a cluster of debates
affecting colonial artefacts, colonial violence, memory culture, but also international economic
and political relations generally. This includes questions of reparations for atrocities and of
restituting looted objects.! One driving force behind these efforts may be the desire to regain soft

*The author would like to express his sincere gratitude to Dag Henrichsen for providing copies and translations of
Mabharero’s letters. Dag Henrichsen, Gesine Kriiger, and Reinhart Kof3ler generously helped me with numerous hints to
sources and literature. Warm thanks to Helmut Aust, Andreas Fischer-Lescano, the colleagues attending two workshops
organized by Jochen von Bernstorff, Philipp Dann, and Isabel Feichtner, and participants in a workshop at the European
Center for Constitutional and Human Rights for comments on various versions of this text. Prior, significantly different parts
of Sections 2 and 4 have been published in German in P. Dann, I. Feichtner and J. von Bernstorff (eds.), (Post)Koloniale
Rechtswissenschaft (2022), 499. Thanks to Ben Arens and Hannah Kull for research assistance.

!Overview in C. Stahn, ‘Reckoning with Colonial Injustice: International Law as Culprit and as Remedy?’, (2020) 33 Leiden
Journal of International Law 823.
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power and credibility in light of the massive crises and geopolitical shifts that mark the end of
centuries of dominance by the global north.

However, the recovery from colonial amnesia often turns out to be half-hearted. While many in
the global north today acknowledge the immoral character of colonialism, they are comparatively
less prepared to make concessions in the field of law. There is a widespread assumption that ‘it was
all legal’. This argument in essence rests on the doctrine of intertemporality, which commands us to
measure past events by the legal standards of the past.* Those standards, the argument proceeds,
may look shameful from today’s perspective, but one certainly cannot change the past. The only
possible remedy seems to consist in superimposing contemporary morality over past law.

The German position with respect to the 1904-1908 Namibian genocide is a case in point.®
While the government acknowledges the country’s moral responsibility,* its legal position has
remained unperturbed by this admission.” Interestingly, scholarly voices from Germany mostly
come in support of the government’s position.® The difference between domestic and foreign
perspectives on this issue is notable.” This position also set the terms for negotiations between
Germany and Namibia aimed at coming to terms with the past pending from 2015 to 2021. They
resulted in a Joint Declaration, under which Germany committed to pay €1.1 billion over the next
30 years.® However, the German government sees these funds as a special kind of development aid
intended to benefit the affected communities in particular.’ It denies any legal obligation to pay
reparations, as this would require an illegal act.

This approach, which I shall call the conventional approach, crucially rests on the assumption
that we can actually reconstruct with some certainty the specific meaning of colonial international

2E.g., T. O. Elias, ‘The Doctrine of Intertemporal Law’, (1980) 74 American Journal of International Law 285; C. Stahn,
‘Confronting Colonial Amnesia: Towards New Relational Engagement with Colonial Injustice and Cultural Colonial Objects’,
(2020) 18 Journal of International Criminal Justice 793, at 800 et seq.; K. Theurer, ‘Minimum Legal Standards in Reparation
Processes for Colonial Crimes: The Case of Namibia and Germany’, (2023) German Law Journal 1, at 8 et seq.

31 use ‘genocide’ as a historical category to describe the 1904-1908 conflict as has become commonplace in the literature.
For the application of the 1948 Genocide Convention, see Section 4.1, infra.

*A turning point was a 2015 speech by the President of the Bundestag. N. Lammert, ‘Deutsche ohne Gnade’, Die Zeit, 9 July
2015, available at www.zeit.de/2015/28/voelkermord-armenier-herero-nama-norbert-lammert.

5Cf. Wissenschaftlicher Dienst des Bundestages, Ausarbeitung: Der Aufstand der Volksgruppen der Herero und Nama in
Deutsch-Siidwestafrika (1904-1908). Vélkerrechtliche Implikationen und haftungsrechtliche Konsequenzen. WD 2 - 3000 -
112/16, 27 September 2016. The Federal Government shares this position, cf. Antwort der Bundesregierung, BT-Drs. 18/9152,
11 July 2016, 9.

°]. Schildknecht, Bismarck, Siidwestafrika und die Kongokonferenz: die volkerrechtlichen Grundlagen der effektiven
Okkupation und ihre Nebenpflichten am Beispiel des Erwerbs der ersten deutschen Kolonie (1999); J. A. Kimmerer and J. F6h,
‘Das Volkerrecht als Instrument der Wiedergutmachung?-Eine kritische Betrachtung am Beispiel des Herero-Aufstandes’,
(2004) 42 Archiv des Vilkerrechts 294; S. Eicker, Der Deutsch-Herero-Krieg und das Vilkerrecht (2009); P. O. Heinemann, ‘Die
deutschen Genozide an den Herero und Nama: Grenzen der rechtlichen Aufarbeitung’, (2016) 55 Der Staat 461; T. Fabricius,
Aufarbeitung von in Kolonialkriegen begangenem Unrecht: Anwendbarkeit und Anwendung internationaler Regeln des
bewaffneten Konflikts und nationalen Militirrechts auf Geschehnisse in europdischen Kolonialgebieten in Afrika (2017),
199-200. See now, however, A. von Arnauld, ‘How to Illegalize Past Injustice: Reinterpreting the Rules of Intertemporality’,
(2021) 32 European Journal of International Law 401.

7]. Sarkin, Colonial Genocide and Reparations Claims in the 21st Century. The Socio-Legal Context of Claims under
International Law by the Herero Against Germany for Genocide in Namibia, 1904-1908 (2009); J. Sarkin and C. Fowler,
‘Reparations for Historical Human Rights Violations: The International and Historical Dimensions of the Alien Torts Claims
Act Genocide Case of the Herero of Namibia’, (2008) 9 Human Rights Review 331; R. Anderson, ‘Redressing Colonial
Genocide under International Law: The Hereros’ Cause of Action against Germany’, (2005) 93 California Law Review
1155; D. Shelton, “The World of Atonement: Reparations for Historical Injustices’, (2003) 50 Netherlands International Law
Review 289.

8Foreign Office, ‘Auflenminister Maas zum Abschluss der Verhandlungen mit Namibia’, Press release, 28 May 2021,
available at www.auswaertiges-amt.de/de/newsroom/-/2463396. The declaration has not yet been ratified.

°Ibid., see also C. Habermalz and J-P. Schliiter, ‘Warum Gespriche zwischen Deutschland und Namibia stocken’,
Deutschlandfunk, 27 April 2017, available at www.deutschlandfunk.de/ungesuehnter-voelkermord-warum-gespraeche-
zwischen.724.de.html?dram:article_id = 383516.
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law,'” or at least of a ‘prevalent opinion’ within colonial international legal discourse. The

conventional approach has been the target of different strands of critical legal scholarship for some
time now. For example, critical legal scholarship has stressed the significance of colonialism in the
evolution of international law generally!! and exposed the instrumental character of colonial
international law as well as its racist and capitalist underpinnings.!” In this account, colonial
international law, particularly during the ‘long’ nineteenth century, stood entirely in the service of
European imperialism. It enabled outrageous acts and concealed them by wrapping them in the
pretense of legality. While such critical legal scholarship focuses on power instead of legality, it
often tends to confirm the result of the conventional view, even though for emancipatory ends.

While the analytical work of such accounts is insightful, I believe it is also incomplete. I will
argue in this article that colonial international law is overall highly ambiguous and hardly gives
rise to the degree of certainty claimed by the conventional approach or its critical nemesis.
Colonial international law was more than just an instrument of racist, capitalist conquest. It was
above all a form of bricolage.”> As I will show, different people implied different things in different
contexts and had different purposes in mind when formulating their claims about colonial
international law. One can break down the resulting ambiguity into internal and external
dimensions, as I will further elaborate in Section 2.

Internally, colonial international law is ambiguous because it reflects the identity crisis caused
by imperialism in Europe. Its violence threatened the self-image of Europe as a rationally ordered,
civilized community. International law had to bridge this gap by ensuring peace at home while at
the same time legitimizing colonial violence. An impossible task leading to many tensions and
contradictions. The heterogeneity of interests involved in colonial conquest made the situation
worse. Neither the colonizers, nor the colonized, formed homogeneous groups, and the formation
and application of colonial international law had to navigate these rapids. I seek to uncover the
resulting ambiguity by means of what I call a post-colonial approach.

Externally, colonial international law is fraught with ambiguity because it was part of a struggle
for jurisdiction. No universally accepted meta-rule entitled European powers to set the terms of
international law. Colonial powers simply claimed that their international law governed relations
between them and the colonized peoples. Contradicting this claim, recent research has revealed
how encounters involving non-Europeans are characterized by clashing claims of jurisdiction,
competing visions of protection, and heterogeneous treaty-making practices.!* It is therefore time
to move beyond a Eurocentric idea of international law and tap on a wider range of sources of
inter-polity law, which call into question the European monopoly over international law.'> I seek

0As colonial international law, I understand international law in the European tradition governing relations between
Europeans and people and groups in the colonized territories, as well as relations between European states with respect to
colonized territories. I will focus here on the late nineteenth century. For the related notion of ‘colonial law’ see L. Nuzzo,
‘Kolonialrecht’, (2011) Europdische Geschichte Online (EGO), available at www.ieg-ego.eu/nuzzol-2011-de.

A, Anghie, ‘Francisco de Vitoria and the Colonial Origins of International Law’, (1996) 5 Social & Legal Studies 321.

2From the rich literature comprising various strands of scholarship see, e.g., E. Pashukanis, ‘International Law’, in P. Beirne
and R. Sharlet (eds.), Evgeny Pashukanis, Selected Writings on Marxism and Law (1980), 168; M. Bedjaoui, Towards a New
International Economic Order (1979); A. Anghie, Imperialism, Sovereignty and the Making of International Law (2007), 37; S.
Pahuja, Decolonising International Law: Development, Economic Growth and the Politics of Universality (2011); R. Parfitt, The
Process of International Legal Reproduction: Inequality, Historiography, Resistance (2019), 137 (arguing that statehood in
international law had always been about guaranteeing life, liberty, and estate); N. Tzouvala, Capitalism as Civilisation.
A History of International Law (2020).

M. Koskenniemi, To the Uttermost Parts of the Earth: Legal Imagination and International Power 1300~1870 (2021).

147, Benton, ‘Colonial Law and Cultural Difference: Jurisdictional Politics and the Formation of the Colonial State’, (1999)
41 Comparative Studies in Society and History 563; L. Benton and A. Clulow, ‘Empires and Protection: Making Interpolity Law
in the Early Modern World’, (2017) 12 Journal of Global History 74. On treaties between non-European polities: J. Zollmann,
‘African International Legal Histories - International Law in Africa: Perspectives and Possibilities’, (2018) 31 Leiden Journal of
International Law 897, at 909 et seq.

5M. Koskenniemi, ‘Expanding Histories of International Law’, (2016) 56 American Journal of Legal History 104.
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to do so by what I call a pluralistic approach to colonial international law that taps on sources of
formerly colonized societies.

Sections 3 and 4 apply the post-colonial and pluralistic approaches to the analysis of territorial
claims and of the legal limits to genocide and inhuman treatment in present-day Namibia under
German rule. Against the conventional view, I want to carve out the ambiguity of colonial
international law, both in respect of its internal contradictions and external contestations.
Regarding the latter, I will reconstruct competing ideas of inter-polity law from the letters of two
traditional leaders from nineteenth century Southwest Africa: Hendrik Witbooi and Samuel
Mabharero. Their claims about territorial relations and the laws of war call into question the
applicability and content of colonial international law.

In conclusion (Section 5), the ambiguity of colonial international law compels us to abandon
the conventional view that ‘it was all legal’. Not only is the historical record more complex.
The conventional view also instills a sense of self-righteousness as it vindicates the European
viewpoint in every respect: For the past, colonial international law determines what was right
and wrong; today, Europeans are reformed, believing their moral catharsis entitles them to
impose their terms of dealing with the past. Either way, it's always according to their terms.
This entrenches rather than defeats amnesia. Overcoming amnesia, therefore, requires
shattering the self-confidence and homogeneity of the conventional view by emphasizing the
ambiguity of the legal situation.!® While ambiguity as such does not give rise to compensation
claims, other options come to mind, such as a duty to negotiate, shifts in the burden of proof -
or a profound recalibration of international law towards greater solidarity.

2. Three approaches to colonial international law
2.1 The conventional approach

As indicated above, the conventional view holds that the genocide of the Herero and Nama did not
violate the rules of international law in force at the time of the events.!” At the heart of the
conventional view is the reconstruction of what it supposes to be the ‘prevalent opinion’ in
colonial international law.'® While recognizing conflicting views within colonial-era doctrine and
practice, suggesting that there is a ‘prevalent opinion’ implies that these issues are ultimately
resolvable and that one can determine the content of colonial international law with some
certainty based on a recognized set of subjects and sources of international law. This view gets
combined with an approach to intertemporal law that emphasizes the static nature of the law,
rather than its dynamic side.'” Accordingly, Germany’s occupation of Southwest Africa was legal
and the genocide did not violate rules of colonial international law. The moral outrage these
atrocities evoke is irrelevant from the perspective of colonial international law.

However, the criteria for determining the ‘prevalent opinion’ are all but clear. Frequently, the
‘prevalent opinion’ seems to equal the opinions of the majority of colonial-era scholars who,
unsurprisingly, favoured the positions of their respective governments.?’ This boils down to a
method of ‘might makes right’. That, however, would be at odds with the self-description of the
‘prevalent opinion’ in the late nineteenth century, for which the preferable view was the most
consistent one, not the one backed up by the strongest military or economic power.?! The views of

16Cf, M. Craven, ‘Introduction: International law and its Histories’, in M. Craven, M. Fitzmaurice and M. Vogiatzki (eds.),
Time, History and International Law (2007), 1, at 20, 23.

17See note 6, supra.

18An outstanding example is the volume by F. Schack, Das deutsche Kolonialrecht in seiner Entwicklung bis zum Weltkriege
(1923), which has the sole purpose of tracking the prevalent opinion. Most textbooks from the period follow this approach.

Cf. U. Linderfalk, ‘The Application of International Legal Norms over Time: The Second Branch of Intertemporal Law’,
(2011) 58 Netherlands International Law Review 147.

27 will illustrate these views in Sections 3 and 4.

2LA. Lasson, Princip und Zukunft des Volkerrechts (1871), 41.

https://doi.org/10.1017/50922156523000742 Published online by Cambridge University Press


https://doi.org/10.1017/S0922156523000742

Leiden Journal of International Law 5

the most eminent colonial-era scholars may at best establish a presumption for the existence of a
certain rule.?? Of course, one can widely disagree about consistency. There is no objective standard
for measuring it as it crucially depends on one’s perspective. Nevertheless, as the following
sections will elaborate, the conventional view is usually more occupied with demonstrating that
the position of the most eminent authors is not entirely inconsistent rather than the most consistent
one. The establishment of a ‘prevalent opinion’ therefore often rests on weak foundations.
Tensions between positivist and natural law approaches in the late nineteenth century, to which
I will revert later, further compound the matter.”

2.2 Post-colonial approaches

This is the point of departure of the second approach, which undertakes a reconstruction of
colonial international law from the perspective of post-colonial theory. This approach does not
intend to replace past judgements with present ones in a dubious act of anachronism.** Rather, it
problematizes the reconstruction of colonial international law as a process fraught by ambiguity.
In the literature, one can distinguish three different, yet related perspectives on colonial
international law’s ambiguity. The third perspective probably deserves most being labelled as a
post-colonial one. I shall explain them in turn.

The first perspective is rooted in international legal doctrine. It claims that colonial
international law’s ambiguity derives from its dynamic character. Accordingly, international
law has always hinged between stasis and progressive development, and any reconstruction of
past law needs to make choices whether it puts the emphasis on the static or on the progressive
signals in international law at the time. Consequently, the International Court of Justice
followed not for the first time an evolutionary approach when holding that the United
Kingdom did not acquire sovereignty over the Chagos Islands in 1965,% as this would have
violated emerging principles of international law consolidated only five years later in the
Friendly Relations Declaration.?® Similarly, it is possible to conclude that by committing
genocide between 1904 and 1907, the German government did violate emerging basic rules of
humanity widely accepted in the public sphere at the time that would soon crystallize into
proper rules of international law.?’

The second perspective considers ambiguity as an instrumentality of colonial international law.
This perspective overlaps with the thesis that international law is indeterminate.”® There are
two sub-variants of the indeterminacy thesis.”” The first, (neo)marxist sub-variant reads the
indeterminacy of colonial international law as a deliberate strategy that enabled the exclusion or
inclusion of subjects, sources, or objects as the colonial powers deemed it appropriate.
Accordingly, international law is a superstructure to legitimize capitalist exploitation. The second,
deconstructivist sub-variant claims that indeterminacy renders international legal arguments

22J. C. Bluntschli, Das moderne Vilkerrecht der civilisirten Staten. Als Rechtsbuch dargestellt (1872), 65.

2See note 167 and accompanying text, infra.

2*From the rich debate on anachronisms in international legal history see A. Fitzmaurice, ‘Context in the History of
International Law’, (2018) 20 Journal of the History of International Law 5; A. Orford, International Law and the Politics of
History (2021), 86 et seq.; T. Kleinlein, ‘International Legal Thought: Creation of a Tradition and the Potential of Disciplinary
Self-Reflection’, (2016) The Global Community Yearbook of International Law and Jurisprudence 811.

Cf. Legal Consequences of the Separation of the Chagos Archipelago from Mauritius in 1965, Advisory Opinion of 25
February 2019, [2019] ICJ Rep. 132. Earlier examples of an evolutionary approach include Legal Consequences for States of the
Continued Presence of South Africa in Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970),
Advisory Opinion of 21 June 1971, [1971] ICJ Rep. 16, 30 et seq.

26S. Wheatley, ‘Revisiting the Doctrine of Intertemporal Law’, (2020) 41 Oxford Journal of Legal Studies 484.

*’See von Arnauld, supra note 6.

M. Koskenniemi, From Apology to Utopia. The Structure of International Legal Argument (2005).

2. Moyn, ‘Reconstructing Critical Legal Studies’, (2023) Yale Law School, Public Law Research Paper. SSRN, available at
papers.ssrn.com/sol3/papers.cfm?abstract_id =4531492; Tzouvala, supra note 12, at 35 et seq.
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pointless and arbitrary, oscillating forever between oppression and emancipation. Both sub-variants
can be combined, as recent research has shown.’® Ntina Tzouvala has elaborated how key concepts
like ‘civilization” were deeply Janus-faced. They served to exclude the ‘uncivilized” according to the
logic of biology as much as they offered them a developmental perspective according to the logic of
improvement.’! Jochen von Bernstorff tracks similar patterns in the legal discourse justifying
German occupations.*

There is a lot of merit in these two perspectives on the ambiguity of colonial law. Nevertheless,
I wonder whether this is the full story. In fact, these two perspectives show ambivalence rather
than ambiguity in colonial international law. No doubt, colonial international law oscillates
between the poles of stasis and evolution; biology and improvement. Beyond that, I believe that
there is also genuine ambiguity in colonial international law, which results from the identity
struggles among the actors involved - states, governors in the colonies, legal scholars, or individual
claimants. This presupposes that one understands law not only as a structure that interacts with
the economy, but as a defining aspect of the human condition as such. Establishing the law, past
and present, and situating oneself in relation to it, is an exercise in identity formation, rather than
the revelation of some objective truth.”> We construe our identity, personal and social, primarily
by distinguishing ourselves from others, and by distinguishing our present identity from past
ones.** One can therefore reconstruct the legal status of others under colonial international law
and their relationships only against the background of one’s own status and relationships - and
the past of international law only against the background of its present.

Seen from this angle, the conventional approach is fraught by ambiguities emerging in colonial
contexts for the identity of the colonizers. These ambiguities reflect the general identity crisis of
persons and societies in industrial modernity. Industrial modernity threatens people with a sense
of ‘anomie’ due to experiences of crisis and isolation.*® Colonialism may have been intended as a
way of overcoming the identity crisis by creating an ‘other’ around which Western identity could
converge;*® in fact, it added to this crisis by the inherent contradictions of buying into a racist
ideology to spread civilization, as Aimé Césarie argued.”” According to Homi Bhabha, the
experience of violence in the colonial context unsettles the self-understanding of a rationally
ordered, ethical idea of Western society.’® One cannot sustain this image while legitimizing brutal
violence. Colonial social practices mirror these contradicitons and the vain desire to overcome
them.* Colonial international law seeks to paper over them by universalizing the particular: It
reconstructs a fictitious ‘prevalent opinion’ that denies agency to non-whites and structures
international legal doctrine accordingly, including by Eurocentric canonizations of the sources
and subjects of international law.*’

3See, in particular, M. Koskenniemi, ‘The Politics of International Law - 20 Years Later’, (2009) 20 European Journal of
International Law 7.

31See Tzouvala, supra note 12, at 45, 85.

3] von Bernstorff, ‘Koloniale Herrschaft durch Ambivalenz: Die deutsche Vélkerrechtswissenschaft und die Kolonien’, in
P. Dann, I. Feichtner and J. von Bernstorft (eds.), (Post)Koloniale Rechtswissenschaft (2022), 271, at 294.

33Cf. ]. Habermas, Between Facts and Norms. Contributions to a Discourse Theory of Law and Democracy (translated by W.
Rehg) (2008), Ch. 4.

3*G. W. F. Hegel, Phinomenologie des Geistes (1986), Ch. 4; E. Said, Orientalism (1979), 31 et seq.

35E. Durkheim, The Division of Labour in Society (translated by W. D. Halls), (1984), 291 et seq.

3¢See Said, supra note 34; G. Chakravorty Spivak, ‘The Rani of Sirmur: An Essay in Reading the Archives’, (1985) 24 History
and Theory 247.

37A. Césaire, Discours sur le colonialisme (1955), 67.

38H. Bhabha, The Location of Culture (2004), 58 et seq. (with reference to Frantz Fanon).

F1bid., at 74.

“For an excellent account of the eurocentric canonization of the sources during the nineteenth century see M. Vec, ‘Sources
of International Law in the Nineteenth-Century European Tradition: The Myth of Positivism’, in S. Besson and
J. d’Aspremont (eds.), The Oxford Handbook of the Sources of International Law (2017), 121.
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Colonial international law therefore had to combine and reconcile the appearance of a well-
ordered, ethical structure while justifying extreme injustice and violence, all with one single legal
vocabulary.*! It had to reassure Europeans of their civilization and sustain their self-image as
‘enlightened’, progressive societies while they engaged in unspeakable atrocities. The concept of
civilization, to which I will revert below,*” is a case in point.** It is worthwile recounting the dual
use made of this term by Franz von Holtzendorft. Von Holtzendorff was a German liberal in the
progressive sense of the term, an advocate for penal reform and women’s rights.* In his
assessment of the Franco-Prussian war, he reminded his fellow citizens of their status as a civilized
nation to advocate for clemency in the peace treaty with France.*” Only a few years later, he
justifies colonial conquest with the advancement of civilization,* conveniently overlooking that
peace in a Europe of nation states was made possible by shifting the agression to the colonial
battlegrounds. One should, therefore, read colonial international law as the expression of a
European identity crisis. It is this aspect of identity crisis that distinguishes the second and
third perspectives. Whereas the former resembles a conceptual hare-and-hedgehog game as a
discursive strategy of power-thirsty colonizers, the latter emphasizes the vain attempts of
colonial law to escape the irreconcilable contradictions which colonialism evoked for the
identity of the colonizers.

Exacerbating that identity crisis was the fact that the colonizers themselves were a
heterogeneous crowd featuring many different identities and diverging interests. This
heterogeneity resulted from the major transformations in North Atlantic societies during the
nineteenth century following industrialization, urbanization, bureaucratization, and the rise of
capitalism generally. Take the territory of present-day Namibia as an example. In the files of the
colonial administration, you will meet tradespersons venturing into unknown territories with their
profits in mind, settlers seeking land they could not obtain in Europe, corporals seeking to advance
their career at home, companies greedy for mines, missionaries competing to win the most souls
for Christianity. Their interests and identities collided as frequently among themselves as they did
with those of the autochtonous population.*” Add to this the clashes between different colonial
powers. How could colonial international law ever be expected to form a coherent whole to allow a
‘prevalent opinion’ to emerge? If at all, then only to cover up these struggles.*® The second, post-
colonial, approach seeks to reveal this side of colonial international law and to rescue it from its
retrospective homogenization.*’

2.3 Pluralistic approaches

The third approach explores the external ambiguity of colonial international law. This ambiguity
results from doubts about colonial international law’s claim to universality and primacy. Colonial
international law rests on the implicit assumption that it is applicable everywhere to everyone and

“IThis mechanism of ‘othering’ the Global South to overcome divisions in the North is still alive and running, see R. Knox,
‘Civilizing Interventions? Race, War and International Law’, (2013) 26 Cambridge Review of International Affairs 111.

42See Section 3.2.1, infra.

13See Tzouvala, supra note 12, at 44 et seq.

“Comprehensively: L. von Holtzendorff, Franz v. Holtzendorff (2015).

45F. von Holtzendorff, Eroberungen und Eroberungsrecht (1871).

46F. von Holtzendorff, Handbuch des Vilkerrechts auf Grundlage europdischer Staatspraxis (1887); F. von Holtzendorff, Die
volkerrechtliche Verfassung und Grundordnung der auswirtigen Staatsbeziehungen (1887), vol. 2, 256. Von Holtzendorff uses
the notion of ‘Cultur’ and ‘Culturstaaten’, see ibid.

“Masterly in the form of a novel on the basis of extensive archival research: U. Timm, Morenga (1978).

%0n the emergence of canons from contestation see P. Amorosa and C. Vergerio, ‘Canon-Making in the History of
International Legal and Political Thought’, (2022) 35 Leiden Journal of International Law 469.

“For a critique of intertemporal law see M. Goldmann and B. von Loebenstein, ‘Thieves in the Temple. On the Role of Legal
Provenance Research in the Restitution of Colonial Artefacts’, in T. Sandkiihler, A. Epple and J. Zimmerer (eds.), Historical
Culture by Restitution? (2023), 361.
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takes precedence over other, competing visions of inter-polity law. This assumption objectifies the
European viewpoint, as if trying to prove Frantz Fanon right, who held that ‘[fJor the native,
objectivity is always directed against him’.*® The third approach seeks to debunk this assumption
and reveal the positionality of colonial international law by juxtaposing it with competing ideas of
inter-polity law. After all, colonial international law emerged in the context of colonial encounters
between vastly different actors and groups. Many of them had their own, particular visions of
inter-polity law. Colonial settings are therefore characterized by a pluralism of inter-polity laws.”!
Absent any meta-rules on their scope and order of precedence, their sources or even the relevant
subjects, the universality and primacy of colonial international law is couched in ambiguity.
All that exists are competing claims and visions of inter-polity law, European and non-
European ones.

On a positive note, this opens the opportunity for a truly global history of international law.
There have been few attempts to make the inter-policy law of the colonized fruitful for the history
of international law.”* The methodological premises of such research has yet to be fleshed out in
many respects.”® It goes without saying that such approaches should not be guided by a positivist,
Euro-centric idea of law. The wide, inclusive concept of multinormativity seems more
appropriate.” It opens legal scholarship to a wider range of sources, including political, religious,
and philosophical writings, oral history, and archaeological sources. It is emphatically not limited
to the works of lawyers — which even European international law never was.”

On this premise, the article goes beyond the sources of international law recognized by the
conventional approach and explores the legal issues raised by the Namibian Genocide from the
perspective of the inter-polity law emerging from the letters and records of the captains of
traditional communities in Southwest Africa.”® Since the middle of the nineteenth century, these
captains maintained a lively correspondence with each other and their European counterparts.®’
I will focus in the following on the writings of two captains, the Herero captain Maharero
Tjamuaha (1820-1890) and the Nama-Orlam captain Hendrik Witbooi (1834-1904). Equally
ambitious and controversial personalities, each of them left behind extensive writings, which have
survived to this day, albeit incompletely. Witbooi’s journals, most of which have been preserved,
provide an invaluable insight into his life and thinking. They are in the first place accounting
books in which Witbooi meticulously recorded his claims and debts against other captains and
Europeans, but Witbooi’s scribes also used them to track his correspondence.® Maharero’s

SF. Fanon, The Wretched of the Earth (1963), 77.

51See Benton and Clulow, supra note 14; L. Benton and R. J. Ross, ‘Empires and Legal Pluralism: Jurisdiction, Sovereignty,
and Political Imagination in the Early Modern World’, in L. Benton and R. J. Ross (eds.), Legal Pluralism and Empires, 1500~
1850 (2013), 1.

2An early contribution is W. Preiser, Friihe vilkerrechtliche Ordnungen der aufereuropdischen Welt: ein Beitrag zur
Geschichte des Vilkerrechts (1976). Pathbreaking: O. Yasuaki, ‘When Was the Law of International Society Born?-An Inquiry
of the History of International Law from an Intercivilizational Perspective’, (2000) 2 Journal of the History of International
Law 1; see further S. Belmessous, Native Claims: Indigenous Law against Empire, 1500-1920 (2011); Zollmann, supra note 14;
]. Balint et al., Keeping Hold of Justice: Encounters between Law and Colonialism (2020), 43 et seq. The work of Benton focuses
in particular on overlaps between imperial spheres of influence, see notes 14 and 51, supra.

>*Highly promising: M. Hébié, ‘Phenomenological Sociology and the History of European Colonial Expansion: Some
Methodological Insights’, (2019) manuscript, on file with the author.

>4T. Duve, ‘Global Legal History. A Methodological Approach’, in Oxford Handbooks Online (2017).

55Cf. Koskenniemi, supra note 13, at 7.

5T use the term captain as this is how they designated themselves (in Cape Dutch: ‘Capitein’). See T. Sundermeier, Die
Mbanderu: Studien zu ihrer Geschichte und Kultur (1977), 110 et seq.

5’D. Henrichsen, “Iss Worte!” Anmerkungen zur entstehenden afrikanischen Schriftkultur im vorkolonialen
Zentralnamibia’, in L. Marfaing and B. Reinwald (eds.), Afrikanische Beziehungen, Netzwerke und Rdume (2001), 329, at 329.

*8English translation in B. Lau, The Hendrik Witbooi Papers (Translated by A. Heywood and E. Maasdorp) (1995); German
translation in H. Witbooi and W. Reinhard (eds.), Afrika den Afrikanern! Aufzeichnungen eines Nama-Hduptlings aus
der Zeit der deutschen Eroberung Siidwestafrikas 1884 bis 1894 (1982); Digitalized sources available at dna.nust.na/
witbooi_collection.html.
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written legacy consists, among other things, of 75 letters preserved in the National Archives of
Namibia (NAN) in Windhoek, which the missionary and amateur historian Heinrich Vedder
found in the garbage in Okahandja.’® In their writings, the two captains release their explicit and
implicit views about the normative premises of inter-polity relations.

Of course, the reconstruction of inter-polity law from these writings is all but trivial. It is
virtually impossible to read these sources independent of our background knowledge of colonial
international law or of European ideas about law generally. How can we be sure we share enough
of an epistemology to read their letters faithfuly? Yet, the letters originate in a colonial context,
emerging often from correspondence with colonizers. In fact, the development of a basic
bureaucratic organization by traditional leaders manifested in their letter culture is the result of
colonial influences. The letters therefore reflect colonial encounters and anti-colonial thinking
rather than pre-colonial traditions. Moreover, one needs to keep in mind that the two captains
only raise claims in their letters. One should not objectify and homogenize their views just as the
conventional approach objectifies and homogenizes colonial international law. In this regard, it
would be the task of another study to contrast the claims raised in the letters with other sources,
including oral history.

The following sections will put the ambiguity of colonial international law to a test. They
compare the three approaches with regard to legal issues crucial for evaluation of the Namibian
genocide to challenge the notion that ‘it was all legal’.

3. The international legal status of Southwest Africa

The legal status of colonized territory under international law is a fork in the road for many issues
of colonial international law, including reparation claims. The three approaches lead to widely
diverging results about the legal status of Southwest Africa under German rule.

3.1 The conventional approach

It suffices to summarize the conventional view here.®* Accordingly, Germany lawfully obtained
sovereignty over Southwest Africa by occupying a so-called terra nullius’' This doctrine of
occupation undergirds Articles 34 and 35 of the General Act of the Berlin Conference.
Accordingy, states were allowed to occupy and annex territories uncontrolled by any other subject
of international law.®* The argument goes that the traditional communities of Southwest Africa
did not enjoy international legal personality because they did not belong to the exclusive circle of
civilized peoples. Moreover, as nomads, they also lacked effective territorial control. By
establishing effective control, Germany acquired sovereignty over Southwest Africa. Only German
law, rather than international law, therefore governed relations between the traditional
communities and Germany.%

H. Vedder, ‘Mahahrero und seine Zeit im Lichte der Dokumente seines Nachlasses’, (1931) 5 (1929-1931)
Verdffentlichungen der Wissenschaftlichen Gesellschaft fiir S W Afrika 5.

See the references in note 6, supra.

61See Germany’s position in Rukoro et al. v. Germany, US SDNY, Case 17 cv 00062 (LTS), Defendant’s Reply in Support of
Defendant’s Motion to Dismiss for Lack of Subject Matter Jurisdiction, for Lack of Personal Jurisdiction, for Failure to Exhaust
Remedies in Germany and under the Doctrines of Political Question and Forum Non Conveniens, 8 May 2018; see also M.
Goldmann, ‘Anachronismen als Risiko und Chance: Der Fall Rukoro et al. gegen Deutschland’, (2019) 52 Kritische Justiz 92, at
106 et seq.

©2A. Fitzmaurice, Sovereignty, Property and Empire, 1500-2000 (2014), 215 et seq.; J. Fisch, Die europdische Expansion und
das Vilkerrecht: die Auseinandersetzungen um den Status der iiberseeischen Gebiete vom 15. Jahrhundert bis zur Gegenwart
(1984), 287 et seq.

%Wissenschaftliche Dienste des Deutschen Bundestags, ‘Ausarbeitung: Der Aufstand der Volksgruppen der Herero und
Nama in Deutsch-Stidwestafrika (1904-1908). Voélkerrechtliche Implikationen und haftungsrechtliche Konsequenzen’, WD
2 - 3000 - 112/16, 27 September 2016, 10, 14.
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3.2 Post-colonial approaches

The conventional view invites a post-colonial critique as it is based on two highly ambiguous
notions: membership in the circle of civilized peoples; and control over a specific territory. Both
criteria reflect the colonial powers’ troubled identity. The criteria are somewhat overlapping, as the
manner in which territorial rule is exercised by a community allows drawing conclusions about its
level of ‘civilization’.

3.2.1 Civilization and international legal personality

No other legal concept expresses the idea of ‘othering’ with greater clarity than the nineteenth
century requirement that subjects of international law belong to the ‘civilized peoples’. Its main
function was to consolidate Europe despite its heterogeneity and internal conflicts. This made the
concept of civilization entirely obscure.

While the concept’s history reaches back several centuries,** it became an organizing principle
for the international order only during the Sattelzeit. The enlightenment ideas of liberty,
rationality, and progress instilled in Europeans a sense of superiority and put them on a mission
for the worldwide expansion of their civilization.®®> Hence, we have to understand nineteenth
century imperialism as a constitutive part of the idea of the enlightenment. A case in point is
Kant’s treatise on Eternal Peace. Considering it a moral duty to establish a world federation of
states entailed that the rest of the world had to emulate the political organization of the civilized
Northern Atlantic states.®

Civilization quickly acquired a legal connotation. The first international law treatise appearing
after the Vienna Congress, Ludwig Kliiber’s 1819 Droit des gens européen, in a passage alluding to
Kant’s Eternal Peace, held that the European peoples, including Northern America, form a special
legal community.”” The rationality of European international law allowed the exclusion of the
others. Only that Kliber did not use the word ‘civilization’. This had to wait until 1836, when
Wheaton referred to the Northern Atlantic states as the ‘civilized states’.%® Civilization was now in
its prime, dividing the world into conquerors that enjoyed the capacity to concluded treaties to
ensure the balance among them, and into the (yet to be) conquered, which could only form the
object of such treaties.®” A number of ‘half-civilized’ states were pushed back and forth between
these categories as the situation required.

However, the notion of civilization had a paradoxical effect on international law and European
identity. Civilization laid the foundation for an expansion nourished by the idea of progress. It
would ultimately elevate the ‘uncivilized’ to the status of civilized people, sending Europe’s identity
into crisis, and endangering its power interests. It was therefore rational for Europeans to deprive
non-Europeans of the status as civilized peoples as far as possible. The trick was to shift back and

M. Pauka, Kultur, Fortschritt und Reziprozitit: Die Begriffsgeschichte des zivilisierten Staates im Vélkerrecht (2012),
72 et seq.

95Cf. J. Osterhammel, The Transformation of the World: A Global History of the Nineteenth Century (2014), 1174-5; this
idea was influenced by Auguste Comtes, see N. Tzouvala, ‘Civilization’, in J. I’ Aspremont and S. Singh (eds.), Concepts for
International Law: Contributions to Disciplinary Thought (2019), 83, at 87; for a contemporary critique see E. Durkheim and
M. Mauss, ‘Note sur la notion de civilisation’, (1913) 12 L’Année sociologique 46.

661, Kant, ‘Zum ewigen Frieden’, in Immanuel Kant: Werke in zwolf Binden (1977), vol. 11, 195, at 212. On Kant’s
eurocentrism while rejecting colonial conquest see A. Fitzmaurice, ‘Scepticism of the Civilizing Mission in International Law’,
in M. Koskenniemi, W. Rech and M. Jiménez Fonseca (eds.), International Law and Empire (2017), 359, at 366 et seq.

%7]. L. Kliiber, Droit des gens moderne de I'Europe (1819), vol. 1, 12-13.

%SH. Wheaton, Elements of International Law (1836), 51; Pauka, supra note 64, at 131 et seq.

%Cf. M. Koskenniemi, The Gentle Civilizer of Nations (2002), 127 et seq.; see Anghie, supra note 12, at 32 et seq.; Tzouvala,
supra note 65, at 86. On F. von Holtzendorff: J. von Bernstorff, Tnnen und Auflen in der Staats- und Voélkerrechtswissenschaft
des deutschen Kaiserreiches’, in G. Schneider and T. Simon (eds.), Verfassung und Volkerrecht in der Verfassungsgeschichte:
Interdependenzen zwischen internationaler Ordnung und Verfassungsordnung (2015), 138.
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forth between emancipatory and racist understandings of civilization.”’ For example, on the one hand,
liberals like von Holtzendorff considered traditional communities in the colonial territories as
underage children that were to be educated.”! On the other hand, Germany introduced impermeable
legal barriers between whites and non-whites in the protectorates.”” That status difference had nothing
to do with civilization in the broadest possible meaning of the term, but a lot with racism. The colonial
administration made status change impossible, e.g., by prohibiting inter-marriage.”

As a result of these tensions and paradoxes, the concept of civilization in international law
remained highly disputed and contradictory throughout the nineteenth century.”* This makes it
impossible to retrospectively reconstruct the concept as a monolithic, meaningful one as the
conventional view does. These controversies reached their apex when the Institut de Droit
International failed in two attempts to concretize it. In 1885, when the Institute set about defining
the concept of occupation referred to in the Final Act of the Berlin Conference, Friedrich von
Martitz proposed that any territory not occupied by civilized peoples should be considered terra
nullius and therefore capable of legitimate occupation.” In the discussion relating to the concept
of civilized peoples, the French ambassador Engelhardt in particular took a stand against Martitz’s
view. Engelhardt, a cosmopolitan career diplomat, pointed out the high degree of political
organization prevalent in some African empires such as the Egbas. Although they differed from
modern bureaucratic statehood, Engelhardt pleaded to understand these empires as normative
orders in their own right.”® This apparently convinced many members of the Institute. In the end,
the Institute’s final resolution skirted the question of the requiremenets for making a territory
susceptible to valid occupation. Another commission of the Institute established in 1879 sought to
clarify the consular jurisdiction of European states in the states of the Orient. Touching again
upon sensitive questions of civilization, it never came up with a resolution.””

The events at the Institute reflected disagreement in the scholarship of the time. The textbooks
of the period differ significantly on this point. Membership in the group of civilized nations is
mentioned as a prerequisite for statehood in the standard works of Lawrence, Westlake, or Heffter
(which bears the telling title ‘European International Law’), but is absent in the writings of Moore,
von Liszt, or Solomon.”® To the extent that the criterion was still upheld in the literature, its
meaning mostly boiled down to the ability to participate in international relations and especially
to enter into legal agreements’® — which in turn placed the criterion entirely in the hands of the
colonial powers that unilaterally decided to conclude and ignore treaties at will. Against this
background, Charles Salomon doubted the suitability of the concept of civilization for
international law in 1889.%° One year later, Gaston Jéze concluded with regard to the debates

79See Tzouvala, supra note 12, at 44 et seq.; Koskenniemi, ibid., at 127 et seq.

7ISee von Holtzendorff, ‘Die volkerrechtliche Verfassung’, supra note 46, at 256.

72F. Hanschmann, ‘The Suspension of Constitutionalism in the Heart of Darkness’, in K. L. Grotke and M. J. Prutsch (eds.),
Constitutionalism, Legitimacy, and Power: Nineteenth-Century Experiences (2014), 243; M. J. Jahnel, Das Bodenrecht in
‘Neudeutschland iiber See’ (2009), 90 et seq.; N. Berthold Wagner, Die deutschen Schutzgebiete: Erwerb, Organisation und
Verlust aus juristischer Sicht (2002), 236.

3D. Nagl, Grenzfiille: Staatsangehérigkeit, Rassismus und nationale Identitit unter deutscher Kolonialherrschaft (2007), 160
et seq.

74See A. Fitzmaurice, supra note 66, at 368 et seq.

SInstitut de Droit International, Annuaire 8 (1887/1888), 243 et seq.; cf. M. Hébié, Souveraineté territoriale par traité
(2015), 394; see Koskenniemi, supra note 69, Ch. 2.

7SInstitut de Droit International, Annuaire 10 (1888/1889), 178-9. An even earlier advocate of African sovereignty was
R. Phillimore, Commentaries upon International Law (by W. G. Phillimore) (1854), vol. 4, 96[*81].

7’Institut de Droit International, Annuaire 14 (1895/1896), 201.

8Cf. T. J. Lawrence, The Principles of International Law (1895), 58; A. W. Heffter, Das europdiische Vilkerrecht der
Gegenwart (1844), 19; J. Westlake, Chapters on the Principles of International Law (1894), 137; F. von Liszt, Das Vilkerrecht
(1898), 21, 46-7; B. Moore (ed.) A Digest of International Law (1906), vol. 1, 5, 193 et seq.

7See Lawrence, ibid., at 58; P. Heilborn, Das vélkerrechtliche Protektorat (1891), 8-9; Heffter, supra note 78, at 19.

80C. Salomon, L’ occupation des territoires sans maitre. Etude de droit international (2012)), 196-7.
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at the Berlin Conference that the civilization requirement no longer constituted a valid part of
international legal doctrine due to its internal contradictions.®!

Overall, the concept of civilization marks the epitome of a European identity crisis. Its
ambiguity reveals the insurmountable contradiction between European expansion and Europe’s
civilizing mission. Hence, the International Court of Justice has ignored this concept when
adjudicating past issues.®? It calls into question the monolithic character of colonial international
law cultivated by the conventional view.

3.2.2 Territorial control

Along similar lines, the view that the traditional communities residing in Southwest Africa lacked
territorial control over their traditional lands is difficult to maintain, as the relevant standards are
fraught with ambiguity. On the one hand, it is unclear what degree of territorial control was required
for an area not to be considered masterless; on the other hand, considerable misconceptions about the
relations of traditional communities to their territories blurred European analyses at the time.

In theory, any territory that did not meet Jellinek’s criteria of sovereign statehood was
considered ‘masterless’.*> The exact degree of territorial control required under it remained largely
unexplored, however. One needs to understand the idea of territorial control against the
background of the emerging bureaucratic state in industrialized countries, as described by Max
Weber.3* That concept was developed to distinguish the industrialized countries from supposedly
less developed forms of territorial rule.®> According to a frequently encountered view, non-
European urban cultures of the Near East and South and East Asia possessed sufficient territorial
control, but not ‘nomadic barbarians’.*® These classifications probably tell at least as much about
the classifiers as about the classified; one needs to understand them as acts of othering.

Requiring a high degree of territorial control, however, would have raised the bar for European
colonial powers and placed a huge burden on their expansion. Hence, the Berlin Conference
remained relatively vague on the concept of territorial control. According to Article 35 of the
General Act, the power seizing possession of a coastal strip had ‘to ensure the existence of an
authority sufficient to protect acquired rights and, where appropriate, freedom of trade and transit
under the conditions agreed upon for the latter’®” Importantly, the ability to secure peace in
the affected territory was removed from the draft for fear of being drawn into conflicts among the
local population. The measures necessary to achieve these goals were left to the discretion of
those implementing them.® Tellingly, the French ambassador noted that in certain cases it would
be possible to rely on existing institutions.” If, however, existing institutions of traditional
communities were capable of allowing Europeans to exercise territorial control through them, it
would become difficult to argue that the territory was terra nullius in the first place. Unimpressed
by the apparent double standards, the proposal actually made it into the resolution of the Institut
de Droit International Law - again at the suggestion of a French delegate.”

81G. Jeze, Etude théorique et pratique sur I'occupation comme mode d’acquérir les territoires en droit international (1896),
124-61.

82Cf. Sovereignty over Pedra Branca/Pulau Batu Puteh, Middle Rocks and South Ledge (Malaysia/Singapore), Judgment of 23
May 2008, [2008] IC] Rep. 12, 79.

83G. Jellinek, Allgemeine Staatslehre (1914), 173.

84M. Weber, Wirtschaft und Gesellschaft (1972), 516 (this part first appeared in 1914).

850n Weber’s imperialism see W. J. Mommsen, Max Weber und die deutsche Politik, 1890-1920 (1959), 73 et seq.

86See F. von Holtzendorff, ‘Die vélkerrechtliche Verfassung’, supra note 46, at 256; von Liszt, supra note 78, at 21, 43;
AW. Heftter, supra, note 78, at 42-3; Westlake, supra note 78, at 134 et seq.

87Reichsgesetzblatt (1885) No. 23, 215-46.

88F. T. Gatter (ed.) Protokolle und Generalakte der Berliner Afrika-Konferenz 1884 - 1885 (1984), 427 et seq.

¥Ibid., at 428.

PInstitut de Droit International, Annuaire 10 (1888/1889), 201-2. The resolution is based on Engelhardt’s proposal, see
Institut de Droit International, Annuaire 9 (1887/1888), 252.
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Proposals in the literature do not provide much clarification. Von Holtzendorff vaguely speaks
of the ‘establishment of maritime institutions of powers’ or the ‘establishment of judicial and
administrative authorities’, but then admits that this would not require much more than an ‘act of
landing’ or the ‘stationing of any force’ on the respective territory. Larger military forces were
deemed unnecessary and occupation was assumed even if its success was not yet permanently
assured.”’ In particular, the occupying power would not have to be constantly present with its
troops ‘at all threatened points of a certain territory’ or be able to intervene immediately.”

The ambivalence surrounding the notion of territorial control persists to this day in the case
law of the ICJ. On the one hand, it recognized as early as 1975 in the Western Sahara case that
traditional communities exercised sovereignty over the territory in question despite having
comparatively weak territorial ties at the time of Spanish colonization in 1884.* On the other
hand, in Cameroon v. Nigeria, it remained unclear which significance the ICJ attached to the 1884
protection treaty concluded between Great Britain and traditional leaders of the Bakassi
Peninsula. At one point, the court refers to the Western Sahara case, which indicates acquisition
by treaty, requiring traditional leaders to exercise territorial control. At another point, the court
questioned the effectiveness of the rule exercised by the traditional leaders, which relied chiefly on
personal loyalty.”* Based on such vague, contradictory standards for territorial control, one can
once more have doubts about the conventional approach. In line with this finding, various
domestic courts have recognized indigenous land rights in different contexts, undermining the
assumption of terra nullius.”

Yet, standards are only the first ambiguous element. The second element relates to
misconceptions and racist stereotypes concerning the conditions of life of traditional communities
at the time. International law textbooks seem to imply that traditional communities with
‘nomadic’ lifestyle did not stand in a close relationship to their territory. Historical research on
Southwest Africa in the nineteenth century contradicts this. Under the influence of European
colonialism, emanating especially from the Cape Colony, the structure of many traditional groups
had changed considerably. Being originally based on personal allegiance (kinship), they gave way
to larger, more hierarchical and steadier associations based on ethnicity.”® This was accompanied
by a less nomadic, more territorial lifestyle and, especially for the Herero, extensive cattle
ownership.”” Major settlements were mostly established in geographical proximity to mission
stations.”® Other points of stability were water holes, while the boundaries between different
groups were subject to dynamic change as a result of repeated conflicts between the different
groups.” Hence, the traditional captains did indeed control the use of their core territories.'® In
recognition of this new social and territorial reality, the German colonial administration, too,

%1See von Holtzendorff, ‘Die vélkerrechtliche Verfassung’, supra note 46, at 259.

91bid., at 262-3 (translations by author).

9 Western Sahara, Advisory Opinion of 16 October 1975, [1975] ICJ Rep. 12, paras. 39-40.

**Land and Maritime Boundury between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial Guinea intervening),
Judgment of 10 October 2002, [2002] ICJ Rep. 303, paras. 205-207. Sceptical: see Craven, supra note 16, at 20.

95 A precursor is the decision of the U.S. Supreme Court in Worcester v. Georgia, 31 U.S. 515 (1832), which framed the issue
as a question of federal power. See also High Court of Australia, Mabo et al. v. Queensland (No. 2) [1992] HCA 23; (1992) 175
CLR 1 F.C. 92/014, 3 June 1992. On related issues in the context of property see Aurelio Cal et al. v. the Attorney General of
Belize and the Minister of Natural Resources and Environment, Claim Nos. 171 and 172 (Consolidated), 8 October 2007.

%See Sundermeier, supra note 56, 110 et seq.; J. B. Gewald, Herero Heroes: A Socio-Political History of the Herero of
Namibia, 1890-1923 (1999), 26; R. Kofller, ‘Streben nach Heimat und Freiheit. Zur Territorialisierung von Ethnizitét in Stid-
und Zentralnamibia’, (2007) 27 Peripherie: Politik - Okonomie - Kultur 393, 396.

’D. Henrichsen, Herrschaft und Alltag im vorkolonialen Zentralnamibia: Das Herero-und Damaraland im 19. Jahrhundert
(2011), 157 et seq.

%M. Wallace, Geschichte Namibias (2014), 94.

9See KoBler, supra note 96, at 397; Henrichsen, supra note 97, at 4 et seq; W. C. Palgrave, The Commissions of WC
Palgrave: Special Emissary to South West Africa, 1876-1885 (1991), 50 et seq., 167, 218.

100See Section 3.3, infra.
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assumed that the captains exercised some official, political form of ‘dominion’ that exceeded the
powers of private landowners.'"!

To summarize, the assumption that traditional communities lacked territorial control was
based on an ambiguous standard regularly applied following prejudice rather than proper
judgment. The conventional view was imbued by the contradictions of European identity
struggles. Europe’s self-image of a well-ordered society based on the concept of the nation state
and territorial control clashed with their difficulties in gaining control over overseas territories,
not least because these territories were all but unoccupied. Aggravating these difficulties was the
fact that at this point in time, to establish territorial control, it was no longer possible to refer to
property ownership,'?? as the distinction between property and sovereignty became determinative
of the modern state.

3.3 Pluralistic approaches

Let us now turn to Hendrik Witbooi and Maharero. At the outset, it seems apposite to investigate
the normative order they deemed to govern relations between themselves and other groups.
Colonial international law in the conventional view denied them legal personality, but was it
relevant to them at all? Moreover, how did they understand their relationship with territory?

3.3.1 Inter-polity law
In the second half of the nineteenth century, conflicts between the Ovaherero and Namaqua
abounded, triggered by climatic and demographic conditions that pushed the Namaqua away
from the Cape Colony to the north, provoking conflicts with the Herero. Europeans arriving in
larger numbers further complicated the situation. In this context, the correspondence between
Witbooi and other Nama and Herero Captains revolves around the normative premises governing
their relationships with other groups. As different groups pacted at different periods with
Europeans to gain advantages, the question soon arose whether the Europeans were just another
group among many or should be categorically distinguished from autochtonous groups.
Interestingly, law becomes an important point of distinction that called colonial international
law’s claim to universality into question. As encounters with Europeans intensified in the 1870s,
Jan Jonker in a letter to Maharero highlighted different legal traditions as a crucial feature
separating Africans from Europeans:

Our country is full of different people and they are familiar with the laws of the Cape Colony
... This makes it a challenge for us to cultivate true friendship with each other for the benefit
of our country and peoples.'®®

Hendrik Witbooi challenged the universal aspirations of colonial international law even more
directly, offering the alternative vision of a pan-African legal community. In fact, Witbooi was
among the first to consider the Europeans not simply as yet another community settling in the
Southwest, as he recognized the fundamental threat posed by colonialism to pre-colonial society.
In reaction, he attempted to tune down conflicts between traditional communities and form
alliances against the Europeans. It is against this background that Witbooi protested to the Nama
Captain Joseph Fredericks, who owed him allegiance, for assigning farms on his territory to
Europeans:

101 etter by Bismarck to Graf v. Hatzfeld in London, 23 January 1886, Bundesarchiv R1001/2126, 7.

102Cf. Koskenniemi, supra note 13, at 958-9; see also G. Baars, The Corporation, Law and Capitalism: A Radical Perspective
on the Role of Law in the Global Political Economy (2019).

'%Jan Jonker to Maharero, 25 January 1875, see Vedder, supra note 59, at 16.
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For I think this part of Africa is the territory of Red chiefs. We are one of colour and custom.
We obey the same laws, and these laws are agreeable to us and to our people; for we are not
severe with each other, but accommodate to each other, amicably and in brotherhood. And if
the people of one chief want to live with another chief’s people, in his settlement, they can do
so in peace, and both chiefs are content. They do not make prohibiting laws against each
other, concerning water, grazing or roads; nor do they charge money for any of these things.
No, we hold these things to be free for any traveller who wishes to cross our land, be he Red,
White, or Black ... But with White people it is not so at all. The White men’s laws are quite
unbearable and intolerable to us Red people: they oppress us and hem us in in all kinds of
ways and on all sides, these merciless laws which have no feeling or tolerance for any man
rich or poor.!*

Another letter to Maharero conveys the same sense of pan-Africanism.!% Overall, there are no
indications that traditional leaders accepted colonial international law, precisely because they saw
major differences between Europeans and Africans in the law.

If Hendrik Witbooi and Maharero did not accept colonial international law, which legal order
should govern the relationship between the colonial powers and the colonized communities? At
best, one might distinguish between a thin layer of universal legal rules and a thicker layer that
regulates the relationship between local groups.!? This requires further, systematic study of the
sources. In any case, the pluralism of international law gets in the way of the claim that ‘it was
all legal’.

3.3.2 Territorial control

What did the normative order that Witbooi and Maharero deem to apply among traditional
communities say about territorial control? What where the contours and content of their claims to
territorial control? Ample written evidence exists on this issue. Even if tactical reasons may have
motivated some claims, the resulting picture testifies to the ambition of the captains to exercise a
high level of territorial control.

This reflects a shift towards a more territorial and more political understanding of
communities. That shift was ongoing at least since Maharero emerged victorious from the
conflicts with the Nama-Orlam of the 1860s. After the peace of Okahandja in 1870, he gave
Windhoek to the Nama-Orlam leader Jan Jonker Afrikaner as a loan.!”” Jan Jonker apparently
accepted Maharero’s territorial control. For example, he asked for permission to have a merchant
settled.!® The expansion of Herero rule under Maharero!” led to a stratification and
territorialization of power relationships,''” which shines through in a dispute between Jan Jonker
and Maharero. Apparently, Herero had murdered some Bergdamara (a group controlled by Jan
Jonker), but the local leaders could no longer hold them responsible because their leader Jan
Jonker was now under Maharero’s rule.!’' At the same time, Jan Jonker and Maharero
co-operated to protect their territorial control against Boer settlements.'!?

104Witbooi to Josef Fredericks, 27 June 1892, ibid., at 80.

1%5Witbooi to Kamaherero, 30 May 1890, see Witbooi and Reinhard, supra note 58, at 89.

106Cf. Heébié, supra note 53. For a more universalist approach see Elias, supra note 2.

07See Vedder, supra note 59, at 12.

108 etter by Jan Jonker Afrikaner to Maharero, April 1871, ibid., at 13.

199Cf. Henrichsen, supra note 97, at 157 et seq.; D. Henrichsen, ‘Ozongombe, Omavita and Ozondjembo - The Process of
(Re-)Pastoralization amongst Herero in Pre-colonial 19th Century Central Namibia’, in M. Bollig and J. B. Gewald (eds.),
People, Cattle and Land (2000), 149.

10Cf. note 96, supra.

I etter by Jan Jonker Afrikaner to Maharero, 18 August1871, see Vedder, supra note 59, at 13.

"2 etter by Maharero, NAN Windhoek, A3 No. 58.
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The political character of such hierarchical and territorial relationships had yet to
develop, though. Terminological ambiguities are indicative of this transition. For example,
in a letter written in 1871, Maharero states that the Baster van Wyck received Rehobot from
him as his property (‘tot sein eigenthom’).!'? In a letter from 1878, van Wyck acknowledges
that he is not staying here in his own right, but thanks to Maharero’s permission (‘ob
U vergonnung’).'!*

Similarly, it was not always clear whether land was to be politically controlled or rather an asset
of the captain acting on behalf of his group. While Maharero, in the course of the conflict with Jan
Jonker in June 1876, based his territorial authority on the fact that his ancestors were buried
there!'> - a common reference even in today’s Namibia — he was simultaneously negotiating with
the British envoy Palgrave in September 1876 about the establishment of a protectorate. Although
this transaction would not have affected his jurisdiction over the Herero, it would have implied the
comodification and cessations of land.''®

As the Germans arrived, however, the political and territorial character of traditional rulership
emerged with greater clarity. Maharero soon realized German rule as a threat to his position. This
led him to assert his territorial and political control with greater insistence. Thus, when the Nama
captain Piet Haibib agreed with Liideritz in 1884 to buy large areas of land at an alarmingly low
price of 40 Marks,'"” Maharero responded with the following proclamation, drafted in German
and Otjiherero:

I, Maharero, Chief of Damaraland [traditional name for Hereroland], hereby declare on
behalf of and with my sub-chiefs that the borders of my country are as follows:
1. to the north the whole Kaoko area up to the coast,
2. to the south, the Tsoachaub and Omaruru areas up to their estuaries,
3. to the south, the Rehobot area, which I have granted to the bastards allied with me,
and hereby protest most earnestly against all and every acquisition of land and minerals
within these stated limits, by whomsoever it may be acquired or purchased except by me, as
against all right and therefore as completely void.
Written from the mouth of Mahareros by his
Secretair
William Kaumunika.''®
Rather than using land as a disposable asset only, Maharero now considered it as a basis of his
political authority. The colonial encounter seems to have instilled ideas of territorial control
taken from the colonizers. This is underscored by Maharero’s emulation of European symbols
of power. For example, he used a seal since 1884 that identified him as ‘King of Hereroland’
(Figure 1):'1?

This did not remain an isolated case. Pieter Haibib promptly reacted with a similar statement:

Proclamation. I, Piet Haibib, therefore say: I have heard Kamaharero’s Proclamation; but
I protest against it & hereby make known the borders of my country. My territory is the
whole Kuisib area up to Gansberg & from there to Onanis & Horobis in the Zwachaub &

IBNAN Windhoek A3 Letter 3.

14 etter by Hermann van Wyck to Maharero, 1 January 1878, NAN Windhoek A3 Letter 24.

15Gee Palgrave, supra note 99, at 16, entry of 2 June 1876.

16Thid., at 47 et seq.

W7y H. Esterhuyse, South West Africa, 1880-1894: The Establishment of German Authority in South West Africa
(1968), 67-8.

118Cited after Vedder, supra note 59, at 28 (translation by author).

Tmage from G. Kriiger, ‘Das Goldene Zeitalter der Viehziichter. Namibia im 19. Jahrhundert’, in J. Zimmerer (ed.),
Vélkermord in Deutsch-Siidwestafrika (2016), 13.
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Figure 1. Maharero’s seal. Picture archive of Deutsche Kolonialgesellschaft, University Library Frankfurt am Main, no. 019-
2056a-08.

from there to Karibib, in a straight line from there to the sea. So the copper mines, which are
on this my land belong to me & who sells something from this land without my consent is
doing wrong.

Walfischbay 1 Octbr 1884
signed Piet Haibib'?°

Another incident confirms the political character of the captains’ control. It relates to a dispute
between Maharero and the missionaries over the sale of a building on the mission’s grounds in
Okahandja in 1888. The mission wanted to grant a merchant private ownership of a plot of land
belonging to the mission. Maharero protested sharply:

I thought I would keep the key to my house.!!

The conflict escalated when Maharero banned the mission from ringing bells and questioned
the protection treaty with the Germans, which prompted the Imperial Commissioner Goring to
flee to Walvis Bay.'?? In this conflict Maharero also invoked his responsibility for the graves of his
ancestors, who had made the land unsaleable.'??

With the consolidation of territorial control, border transgressions became a frequent bone of
contention. For example, in a letter dated 7 November 1889, the Nama leader Willem Christian
complained to Witbooi as follows:

But now, my dear Friend, it appears that you came within my borders without letting me know,
or asking me for whatever you need in my district. I therefore, dear Captain, request you kindly to
go back, lest there be unpleasantness between us. It really is beyond me how one captain can enter
into the district of another without letting him know, or without seeking permission.'**

20T ranslation on the back of the original, typed by Vedder, NAN Windhoek A3 No. 73 (translation by author).

1217 etter by Maharero Tjamuaha to all Missionaries, 3 November 1888, Archive of the Rhenish Mission, 2.613, Letter 40.
Similar: Letter by Witbooi to Hermann, 20 May 1892, see Lau, supra note 58, at 74.

122Gee Henrichsen, supra note 97, at 285-6.

123] etter by Maharero to Hahn, 1888, Archive of the Rhenish Mission, 2.613, Letter L5; cf. Esterhuyse, supra note 117.

124See Lau, supra note 58, at 31.
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When Maharero concluded a second protection agreement with the Germans because of the war
with the Nama, Witbooi reacted outraged, asserting the territorial sovereignty of traditional
groups:

I learn from this letter that you have given yourself into German Protection, and that Dr.
Goring has thus gained the power to tell you what to do, and to dispose as he wills over our
affairs, particularly in this war of ours with its long history. I am amazed at you, and take it
very ill of you who call yourself the leader of Hereroland. That you are indeed. This dry land
is known by two names only, Hereroland and Namaland. Hereroland belongs to the Herero
nation, and is an autonomous realm. And Namaland belongs to all the Red nations, and these
too are autonomous realms - just as it is said of the White man’s countries, Germany and
England, and so on, whatever these countries are called.'*

Territorial sovereignty was not incompatible with the idea of a universal order:

No other captain or leader has any right to force his will; for every leader on this earth is
merely a steward for our common great God, and is answerable to this great God alone, the
King of kings, the Lord of lords ...!%¢

When the German authorities tried to convince Witbooi to conclude a protection agreement,
Witbooi unequivocally rejected their offer, insisting on the exclusive character of territorial
sovereignty:

An independent and autonomous chief is chief of his people and land - because every ruler is
chief over his people and country, to protect it himself against any danger or disaster which is
threatening to harm his people or land. That is why there are separate kingdoms, and each
ruler rules his own people and country. It is thus: when one chief stands under protection of
another, the underling is no longer independent, and is no longer master of himself, or of his
people and country.'?’

It seems that the captains of traditional communities had developed a political understanding of
the control they exercised over their territories. While the commodification of ancestral lands
remained a temptation, the captains often resisted such attemts and respected the spiritual
relationship between their communities and their land.!*® Moreover, and perhaps different from
traditional understandings, they understood political control as exclusive. This understanding
emerged well before Witbooi was forced to sign a protection agreement after his defeat at
Hoornkrans in 1894.

4. Genocide and inhumane treatment under international law
4.1 The conventional approach

As indicated above, the prevalent opinion in contemporary German international legal
scholarship is of the view that the 1904 genocide and inhumane treatment of the Herero and
Nama did not constitute a violation of international law at the time due to the lack of international
legal subjectivity of these communities.'® Hence, only domestic German law applied, and at the

125 etter of 30 May 1890, ibid., at 44.

1261bid.

127Meeting Witbooi and von Francois, Hoornkrans, 9 June 1892, ibid., at 76.
128Gee Sundermeier, supra note 56.

129See notes 5 and 6, supra.
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relevant time, it provided no basis for reparation claims. Liability of civil servants under Section
839 of the German Civil Code did not apply because civil servants were under no official duty to
protect the inhabitants of the colonies against inhumane treatment.'*°

Even if one were to assume the applicability of international law, as argued in the preceding
section, the victims of German colonialism could not claim reparations following the conventional
view. The protection treaties are deemed to lack binding legal force,'*! to entail a right of
occupation,'®? or they are considered terminated by the outbreak of war.!*® The 1948 Genocide
Convention defies retroactive application.'** Article 6 of the Final Act of the Berlin Congress
obliged the German Empire to protect the autochtonous population. However, some derive from
the context of the Final Act that this obligation was under the proviso that it would not endanger
colonial rule.!*> Moreover, the Final Act only applied between the signatory states and did not give
rise to rights and obligations of third parties.!*® The (Second) Hague Convention on the Laws and
Customs of War and annexed Regulation of 1899 were only applicable among contracting
states.'”” Even the Martens clause of the preamble does not help in this view. Accordingly:

Until a more complete code of the laws of war is issued, the High Contracting Parties think it
right to declare that in cases not included in the Regulations adopted by them, populations
and belligerents remain under the protection and empire of the principles of international
law, as they result from the usages established between civilized nations, from the laws of
humanity and the requirements of the public conscience.'*®

The clause is said to merely refer to the customary international law in force at the time, applicable
only among ‘civilized” states.'* Although an expansion of the Red Cross Convention of 1864 to
colonial wars had been debated for some time during the nineteenth century, it was never accepted
by the colonial powers due to a lack of reciprocity.'*

Finally, colonial-era scholarship postulating a humanitarian minimum to be respected in
relation to colonial peoples as a matter of international law is played down. International law at
the end of the ‘long’ nineteenth century, it is claimed, was characterized by positivism.'*!

4.2 Post-colonial approaches

A post-colonial perspective is able to carve out ambiguities in colonial international law which
reflect the colonial powers’ shaken self-image. In the context of the Namibian Genocide, the
ambiguities comprise the contradictory classifications of protection agreements and the
uncertainty surrounding the principle of humanity. The two categories are relevant insofar as
they might guarantee rights of the affected victims or at least standards of behaviour undermining
the claim that the Genocide and related inhumane treatment was in conformity with
international law.

130Gee Eicker, supra note 6, at, 481 et seq.

131See note 141, infra.

132See Schack, supra note 18, at 240-1. On the inconsistency of this position see Wagner, supra note 72, at 110-11.
133Gee Eicker, supra note 6, at 282 et seq.

1341bid., at 173 et seq.

135See Schildknecht, supra note 6, at 268 et seq.

136See Eicker, supra note 6, at 280-1; Kimmerer and Féh, supra note 6, at 312.

137See Fabricius, supra note 6, at 87.

38Convention with Respect to the Laws and Customs of War on Land, 29 July 1899, Treaty Series 403, Preamble.
13%See Fabricius, supra note 6, at 89; Eicker, supra note 6, at 154 et seq.

40Gee Fabricius, ibid., at 59 et seq.

M11bid., at 93; see Eicker, supra note 6, at 106.
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4.2.1 Protection agreements

The legal nature and content of the protection agreements is mired in legal ambiguity. It reflects
the vain attempt to conquer colonial territories while respecting the rule of law. Nevertheless,
upholding the image that the rule of law would be respected was crucial to sustaining the self-
image of colonial powers as forces of civilization. Consequently, it is unclear whether the
protection agreements would be legally binding, and what kind of protection they would actually
encompass for the autochtonous population.

Regarding the legal nature of the protection agreements,'* this paradoxical setting prompted
almost desperate attempts on the part of legal scholarship to simultaneously vindicate and
downplay the legal significance of the protection agreements. On the one hand, they did play a
significant role in allowing Germany to claim overseas territories. Germany hardly exercised
effective control over the territories in question at the time it claimed them as colonies.'*® It
therefore required the loyalty of the local population. On the other hand, considering
the protection agreements as international treaties and honoring them would have created
protectorates with their own legal capacity, thereby compromising Germany’s plan to control and
suppress the territories and their population. This constellation led to considerable ambiguity in
scholarly discourse on the legal nature of the protection agreements.'** Scholars like von Martitz
and Stengel held that the protection agreements should only prevent the other European powers
from claiming certain territory. Still, they claimed the protection agreements had legal significance
for the local population, which, despite lacking international legal personality, apparently had
sufficient legal personality of some other kind to recognize Germany’s authority over them.'*
Many agreed and invented new concepts like ‘qualified occupation’ to maintain the superstition
that the territories in question had been unoccupied.'*® A second group distinguished between
occupations as the basis of acquisition in relation to other empires, whereas protection agreements
would be needed to lawfully acquire territories from their population.'*’ A third group attributed a
private law character to the protection agreements,'*® while a fourth, smaller group considered the
agreements as constitutive of German sovereignty.!*’ After all, Germany paid meticulous
attention to the correct ratification of these agreements by the traditional communities concluding
them.!*® Moreover, downplaying their significance hardly reflected colonial practice, including the
acquisition of land,"! in particular in North America,'** not to mention the somewhat diverging
interests of the French and British governments.'>® Hence, the impossibility of justifying outright

20verview: see Schack, supra note 18, at 94 et seq., especially at 119-120; from the recent literature see Hébié, supra note
75, at 336 et seq; Wagner, supra note 72, at 107 et seq.; Fisch, supra note 62, at 334.

U3Ct. Section 3.2.2, supra.

440n the resulting ‘colonial protectorates’ see C. H. Alexandrowicz, The European-African Confrontation. A Study in
Treaty Making (1973), 70; 1. Van Hulle, Britain and International Law in West Africa: The Practice of Empire (2020), 161.

145Gee Schack supra note 18, at 94-6; F. von Martitz, ‘Das Internationale System zur Unterdriickung des Afrikanischen
Sklavenhandels in seinem heutigen Bestande’, (1885) 1 Archiv des Offentlichen Rechts 3, 17; K. von Stengel, ‘Deutsches
Kolonialstaatsrecht’, (1887) Annalen des Deutschen Reichs 309, 347 et seq., 839.

146Cf. Schack, ibid., at 96; F. von Liszt, Das Vélkerrecht (1918), 90.

G, Meyer, Die staatsrechtliche Stellung der deutschen Schutzgebiete (1888), 27 et seq.

U8H. Kuhn, Die deutschen Schutzgebiete, ihr Erwerb und ihre oberste Verwaltung (1913), 99.

U9E g, M. Joel, ‘Das Gesetz, betreffend die Rechtsverhiltnisse der Deutschen Schutzgebiete vom 17. April 1886 nebst den
bisherigen ergianzenden Verord nungen’, (1887) Annalen des Deutschen Reichs 191; Schack, supra note 18, at 240.

10F g, Bundesarchiv R 151 F, vol. A.l.a.1 p. 100 (addressing the legitimacy of Jacobus Isaac to conclude a protection
agreement in 1885).

I5TH. J. Fischer, Die deutschen Kolonien: Die koloniale Rechtsordnung und ihre Entwicklung nach dem ersten Weltkrieg
(2001), 35 et seq. This issue triggered numerous legal contortions on the question whether private individuals could acquire
sovereignty, see Schack, supra note 18, at 131 et seq.

152The US delegate at the Berlin Conference, therefore, pleaded to recognize ‘the right of native tribes to dispose freely of
themselves and their hereditary territory’. See Westlake, supra note 78, at 138.

153Gee Hébié, supra note 75, at 336 et seq.; see also M. van der Linden, The Acquisition of Africa (1870-1914). The Nature of
Nineteenth-Century International Law (2014), 88.
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injustice clouded the legal qualification of the protection agreements, thereby calling into question
the entire legal framework for the exercise of sovereign rights in the former protectorates.

A similar amount of ambiguity afflicts the content of the protection agreements. As the
overwhelming majority of scholars referred to in the preceeding paragraph considered the
protection agreements as legally significant in one way or another, one might wonder which rights
and duties actually derived from them. In this respect, the protection agreements are remarkably
vague.'** Germany usually promised protection to the traditional group. A typical example is the
1885 treaty concluded between the Reich and Maharero, which was terminated in 1888 but
subsequently reaffirmed.'>> Article I invokes the friendly relations prevailing among the parties.
The emperor then ‘assures’ Maharero of his protection. Read in the context of the other provisions
of the agreement and the circumstances of its conclusion, this assurance primarily envisages
military protection against other groups, particularly against the Nama-Orlam led by Hendrik
Witbooi.!*¢ Still, would the granting of such important protection be reconcilable with a right to
suppress and ultimately exterminate the protected group? The agreements remain silent on the
issue. Later agreements often contain a provision in which the traditional leader pleads to observe
the applicable German law.!”” One could derive from this the obligation on the part of Germany to
respect the rule of law. After all, this provision implies that Germany exercises power through law,
rather than by the arbitrary will of German colonial officials. Again, this provision begs the
question how one should possibly understand the entire machinery of colonial suppression as
government by law.

One way of solving the paradox would be to rely on a purely formal rule by law, rather than the
rule of law, which evoked positive connotations even during colonial times.!*® However, atrocities
like Lothar von Trotha’s infamous extermination order are hard to reconcile with even the most
formal understanding of the rule of law. For one, it remains obscure whether Trotha was
authorized to issue the respective order. The only evidence that the emperor had given him the
requisite instructions is his own testimony.'* Moreover, it is unclear to what extent the order was
approved by the general staff. The emperor’s consecutive order to Trotha of 9 December 1904 ‘to
show mercy to Hereros who volunteered to surrender’'® is open to different interpretations.
Further compounding the legal situation is the fact that until the Battle of Waterberg the division
of powers between the civilian colonial administration under Governor Leutwein’s control and
Trotha’s Schutztruppe, in which Leutwein only had the rank of a corporal, was genuinely unclear
and disputed.'®! Finally, even if Trotha’s elimination order had been valid under German law, it
certainly exceeded what the Herero could be expected to respect under the protection agreement.
One might rationalize this consideration as a violation of the reciprocity requirement underlying
the protection agreement like any other treaty, or as a case for the implicit clausula rebus sic
stantibus.'®

Overall, if the protection agreements were all but a fraud, which in itself would throw a dubious
light on German colonialism, they are notoriously difficult to reconcile with the genocide and
related atrocities. Colonial violence imbues colonial law with essential ambiguity.

1¥“Many of them are reproduced in H. Hesse, Die Schutzvertriige in Siidwestafrika - Ein Beitrag zur rechtsgeschichtlichen
und politischen Entwicklung des Schutzgebietes (1905).

%Tbid., at 15-16.

156See Gewald, supra note 96, at 31.

57E.g., Hesse, supra note 154, at 18, 21.

13E g, R. von Gneist, Der Rechtsstaat (1872).

159See Fabricius, supra note 6, at 189.

160Bundesarchiv, R 151F, D.IV.L3, vol. 1, at 2.

161 Bley, Namibia under German Rule (1996), 155 et seq.

102Cf. E. Kaufmann, Das Wesen des Volkerrechts und die clausula rebus sic stantibus (1911).
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4.2.2 Principles of humanity

Another case of legal ambiguity concerns the principle of humanity, which oscillates between lex
lata and lex ferenda, emphasizing the civilizing mission of colonial international law while
relegating its implementation to another day. ‘Humanity’ was a ubiquitous reference point
in nineteenth century international law. In fact, it derived from the Enlightenment idea of
civilization — with both its emancipatory and its expansive side. This is once more evident in
Kant’s Eternal Peace. Accordingly, the world federation serves to secure peace and freedom; for
this purpose, the European states are to carry it into the world.!®?

The integration of the idea of humanity into international law was not long in coming. The
Declaration on the Prohibition of the Slave Trade in the Final Act of the Congress of Vienna
mentions a ‘principle of humanity’ for the first time in an international legal document. It has an
affinity with ‘general morality’, but the declaration distinguishes the two terms at a conceptual
level.'** One of the more tangible consequences of the principle of humanity was the prohibition
of looting for victorious warring parties, which arose in the aftermath of the Coalition Wars.'®>
This prohibition, however, governed the relations between European powers. In a colonial
context, states typically invoked the idea of humanity primarily when it corresponded to their
strategic interests.'®® For example, the enforcement of the ban on the slave trade was sometimes
used as a justification for colonial rule.'®’”

Hence, humanity existed at the margins of the nineteenth-century international legal order.
That order itself, however, was quite different from today’s. International law between 1815
and 1918 often oscillated between rules and desiderata, between law and morality, with a
tendency towards positive law near the end.'® The gaps in international legal practice
required legal scholarship to analogize and extrapolate from existing rules. Consequently,
even towards the end of the long nineteenth century, important textbooks on international law
often referred to Roman law, moral-philosophical writings, or even the works of the classics of
natural law such as Grotius, Pufendorf and Vattel, to substantiate their claims to the existence
of certain rules.'®

The humanity principle is exemplary of this ambiguity. The international legal literature of the
time contains ample reference to a humanitarian minimum that ruled out at least obvious and

163See Kant, supra note 66, at 212.

164D¢claration des Puissances sur 'abolition de la Traite des Négres, 8 February 1815, Acte du congrés de Vienne du 9 juin
1815, avec ses annexes, 302. See further J. S. Martinez, The Slave Trade and the Origins of International Human Rights Law
(2011), 25. This does not affect the question whether these prohibitions anticipated modern human rights codifications. On
this issue see S. Moyn, ‘Substance, Scale, and Salience: The Recent Historiography of Human Rights’, (2012) 8 Annual Review
of Law and Social Science 123.

165Explicit on that: J. C. Bluntschli, Das Beuterecht im Krieg und das Seebeuterecht insbesondere. Eine volkerrechtliche
Untersuchung (1878), 60 et seq.

166R. Schifer, Humanitdt als Vehikel - Der Diskurs um die Kodifikation des Kriegsrechts im Gleichgewichtssystem des
europdischen Volkerrechts in den formgebenden Jahren von 1815 bis 1874 (2021), manuscript, on file with the author.

167See Westlake, supra note 78, at 136; B. Ibhawoh, Human Rights in Africa (2018), 55 et seq.; H. Kleinschmidt, Geschichte
des Vilkerrechts in Krieg und Frieden (2013), 313. This no longer amounted to a right of occupation or intervention, see Fisch,
supra note 62, at 290.

168See Koskenniemi, supra note 69, at 110; D. Kennedy, ‘International Law and the Nineteenth Century: History of an
Tlusion’, (1996) 65 Nordic Journal of International Law 385. On Bluntschli’s theory of supra-positive law see B. Rében, Johann
Caspar Bluntschli, Francis Lieber und das moderne Volkerrecht 1861 - 1881 (2003), 114 et seq. Strupp also drew inspiration
from natural law, see S. Link, Ein Realist mit Idealen - der Vilkerrechtler Karl Strupp (1886 - 1940) (2003), 316 et seq. The
oscillation between positive and natural law was well reflected in the literature at the time, cf. L. Oppenheim, International
Law. A Treatise (1912), vol. 1: Peace, 98 et seq., (§ 59).

169See particularly Heffter, supra note 78, and H. B. Oppenheim, System des Vélkerrechts (1866). Some references may be
found in Lawrence, supra note 78. They are largely absent in von Holtzendorff, ‘Die volkerrechtliche Verfassung’, supra note
46, and Westlake, supra, note 78, and entirely lacking in von Liszt, supra note 78, and Moore, supra note 78.
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serious inhumane acts against non-Western societies'”* or against the civilian population in the
event of war.!”! The boundary between lex lata and lex ferenda was, however, rather fluid. In 1821,
for example, Kliiber characterized the behaviour expected from civilized states in armed conflict as
‘wartime manners’. Violations of wartime manners were ‘not unlawful, but nevertheless immoral
to a high degree’.!”? Kliiber added that exceptions to wartime manners would only be considered
‘permissible ... as countermeasures, or under other extraordinary circumstances’. Whether
‘permissible’ functions here as a legal or moral category is hard to infer. The aforementioned
quotation may speak for morality, but a few sentences later Kliiber writes: “The natural law of
nations approves the same (exceptions to the use of war) as far as they are appropriate to the
purpose of the war ..."'”3 Similar contradictions are contained in the 1867 edition of Heffter’s
textbook. Accordingly, restrictions on warfare belonged to the realm of honor and ‘humanity’.
However, certain types of warfare, such as the use of poison, were ‘absolutely forbidden, because
inhumane’.!”*

Only one year later, Bluntschli’s textbook impressively demonstrated the ambiguous character
of the humanitarian minimum in colonial contexts. Accordingly:

At present, the modern sense of justice is even less sensitive to wild tribes. International law
does not protect them, because it is considered they do not belong to the great families of
peoples that make up civilised humanity, because they have no active interest in the
application of international law. I see this as another shortcoming in today’s international
law. Because if the wild are human beings, they must be treated humanely and not denied all
human rights. They may be difficult to get used to a legal system; their education to become
civilized people may be an ungrateful business, which rewards great efforts with only little
success. But it is still the task and the duty of the civilized peoples to take care of this training
of the roughest tribes and to educate them to a more humane state. It must never again be
admitted that the hunt for wild people is free to everyone or may be permitted by the
authorities, just as the hunt for foxes and wolves.!”

Bluntschli’s statement that traditional communities should not be denied all human rights might
at first sight appear to relate to the field of morality. However, human rights enjoy an ambiguous
status in Bluntschli’s thinking. For him, the abolition of slavery ‘recognized the natural human
right of the person’.!”® Similarly, Martens’ work also plays with the ambivalence between positive
law and supra-positive, humanitarian ideas.!”” Outright calls to massacre ‘non-civilized’ peoples if
needed were rare.'”®

Taking together these findings, one cannot exclude with certainty that humanity had no legal
significance in nineteenth-century international law. According to Mégret, the ambiguity is
related to the high level of trust in the chivalry of colonial officials.!” This allowed blurring the

170See Heffter, ibid., at 19; J. C. Bluntschli, Das moderne Voelkerrecht der civilisirten Staten als Rechtsbuch dargestellt (1868),
19-20, 60-1; von Holtzendorft, ‘Die volkerrechtliche Verfassung’, supra note 46, at 19; Westlake cited by Koskenniemi, supra
note 69, at 128.

171See Bluntschli, ibid., at 320.

1721 Kliiber, Das moderne Europdische Vélkerrecht (1821), 395 (translation by author).

1731bid., at 396.

747, W. Heffter, Das europdische Vilkerrecht der Gegenwart (1867), 225-6.

175Gee Bluntschli, supra note 170, at 299 (translation by author; emphases in the original). For a more biological version of
Bluntschli’s racism see J. C. Bluntschli, Politik als Wissenschaft (1876), 97.

1761bid., at 209; on Bluntschli’s method see Rében, supra note 168, at 113.

177A. Cassese, “The Martens Clause: Half a Loaf or Simply Pie in the Sky?, (2000) 11 European Journal of International Law
187, 198 et seq.

78H. von Treitschke, Politik. Vorlesungen gehalten an der Universitdt zu Berlin (1898), vol. 2, 569.

I7F. Mégret, ‘From “Savages” to “Unlawful Combatants™ A Postcolonial Look at International Humanitarian Law’s
“other”, in A. Orford (ed.), International Law and its Others (2006), 265, at 282.
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boundary between law and politics or morality, calling into queston the conventional view that all
was legal.

4.3 Pluralistic approaches

Let us hear Hendrik Witbooi and (Samuel) Maharero on the treatment due to the autochtonous
population. Of interest in this context are the laws of war. War was ubiquitous in Southwest Africa
in the nineteenth century. Two northward moves of the Witbooi towards the Hereroland in the
mid-1880s led to repeated armed clashes with the Herero. The conflict persisted until the two
groups concluded a peace agreement in 1892 under the impression of the increasing German
presence.

This conflict prompted the formulation of a normative framework for warfare in the letters of
traditional leaders. For Hendrik Witbooi, the conflict was governed by legal rules applicable to the
relations between the two communities. In a slightly different context, he even spoke of the ‘laws
of war’.'® In a letter to Maharero from 5 January 1890, Witbooi gives an impression of what he
believed to be the content of these rules:

While I was away you came and destroyed my settlement. You killed women and abducted
children. Concerning the death of the men I will not say a thing ...

Now I ask you seriously: what moved you to kill my women and to carry my children away as
prisoners? Do not set such examples. Return my people. Let us see how the Lord disposes in
our war. Women and children are innocent of our conflict. You have not defeated me yet, so
do not take my children yet. Return them all forthwith ... I will wait for the return of the
children or an answer, but I will be busy. I will not touch women and children, however, until
I receive an answer from you.!8!

Accordingly, Witbooi draws a distinction between soldiers and civilians and demands Maharero
to save the latter. Interestingly, he does not understand these rules as reciprocal obligations, which
might point to an ethical foundation.

Later that year, Hendrik Witbooi complained about the Herero to Commissioner Goring, who
in the meantime had formed an alliance with the Herero. In a letter dated 29 May 1890, Witbooi
sketches a picture of the Herero as serious war criminals:

Wherever they find a person alone, they immediately plan to kill him, without provocation or
reason, in the open or at his home, whether this person had done something or not. They
respect no one, they fear no one, no God and no man. They do not discriminate, they merely
kill, man, woman, child, or servant; Red, or White. Such notorious butchers are the Herero.
Last year they came and killed my women and children, as you probably had heard.'

Witbooi reveals the normative basis of the framework of rules he believes to be applicable in a
letter to Maharero, complaining about his alliance with the Germans:

You know that this war is not lawless, and was not begun without a cause, but that it arose
from your righteous deads, from the murderous heart of your people ... so that you cannot
spare a single person you find in the veld, but must plot to murder him without guilt or
provocation. To kill in war is legitimate work, but even in this respect you go too far.

180 etter by Witbooi to Joseph Fredericks of 7 August 1892, see Witbooi and Reinhard, supra note 58, at 152; Letter by
Witbooi to Leutwein of 7 August 1894, see Witbooi and Reinhard, ibid., at 210 (addressing territorial cessions).

181Gee Lau, supra note 58, at 39.

821bid., at 43.
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Inhumanly your people hack others to death, slit the throats of living people ... You regard
no person a human creature of God ... '

Witbooi deems a humanitarian minimum to be applicable on the grounds of the Christian idea of
imago dei. In this respect, he found himself on common ground with Europeans. Significantly,
Leutwein, who, unlike Witbooi, always called Witbooi by his first name, wrote to him in 1894 in
the context of an impending armed conflict:

I hope we shall agree to conduct this campaign, which has become inevitable thanks to your
truculence, humanely; I also hope it may be brief.'®*

Another subject of discussions were questions of ownership and property arising in the context of
war. Hendrik Witbooi distinguishes peace negotiations from ordinary warfare. In diary entries of
27 June 1890, he complains about Maharero’s ambush on the occasion of peace negotiations in
1880, during which horses and guns were taken from him.'"®> By contrast, in ordinary war,
Witbooi insisted on making loot, as a letter to Willem Christian shows. The missionary wanted to
buy land from the Veldschoendragers, which Witbooi considered his own because of a previous
victory over them:

It is now my land, by every law and custom of the world, for when two nations go to war and
one is beaten, then he forfeits all to the other, livestock and land. And this is how it stands
with the Veldschoendragers. They no longer hold the right to negotiate over that land or to
do anything with it.'*

Witbooi affirms this view in a letter to the English concerning his grandfather’s victory over the
Nama captain Cornelius Oasib, once a dominating Nama leader, using explicit legal terminology:

old Oaseb’s land is mine, clearly and indisputably, according to the universally
recognized law of conquest ...'"%

For Witbooi, the laws of war also seem to address the right to wage war. A reference to categories
of just war shines through when Witbooi claims that he bears no responsibility for the conflict
with the Veldschoendragers:

Dr. Hahn [head of missionary] is well acquainted with the law of war and the law of conquest;
yet I hear things about him which are beyond me.'®®

In a different situation, Samuel Maharero distinguishes war and peacetime conflicts, counting
widespread cattle theft among the latter:'®

1831bid., at 45.

1841bid., at 142.

185See Witbooi and Reinhard, supra note 58, at 94-5.

186See Lau, supra note 58, at 51.

187Witbooi to the Englishmen in Walfisbay, 4 August 1892, ibid., at 91. See the identical statement to Joseph Fredericks,
ibid., at 97.

188Witbooi to Willem Christian, 1 August 1990, ibid., at 52.

1390n cattle theft in the 1870s see Palgrave, supra note 99, at 208, 226. The Herero recovered from the ensuing weakness,
ia., by stealing cattle, which led at times to civil war-like conditions. See Henrichsen, supra note 97, at 99-100; see also the
peace negotiations between Maharero and Hermann van Wyck, NAN Windhoek, A3, Letters 63, 64, 65.
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I have received your few words, and have read them, but I cannot quite grasp what you are
trying to tell. About your fighting I understood. I don’t know all about your fights, but I do
know that you only fought two wars with my father, and that my father won them both.!?
Your fighting to the west and the east of Okahandja was not warfare but theft.'"!

In his reply, Witbooi again invokes the distinction between just and unjust war, grouping into the
latter category the traumatic Okahandja massacre of 23 August 1880, in which the Herero - in
revenge for the Windhoek massacre committed by Jonker Afrikaner exactly 30 years earlier ~had
indiscriminately murdered the Nama-Orlam lodging in Okahandja:

But your father did kill me on that day in one respect, which I alone know of: I asked the
Herero that day what I had done that I must die, and they replied: You have not committed
any particular crime, but you shall die today because you are Red, and on that day that was
the crime of all Red people who found themselves in Hereroland. So, at one time your father
did kill many innocent souls cold-bloodedly, in fearsome and inhuman ways.'*?

Witbooi deduces from this a right to wage war.!”> He also repeatedly invokes self-defence.'**
Finally, Witbooi’s demand for Captain Curt von Francois to lift the weapons restrictions is
interesting:

But I look at the matter of arms like this: guns and ammunition should be free commodities
for everyone. You cannot appropriate them to yourselves alone, and regulate their sale and
distribution with sanctions.'

He subsequently compares access to weapons with the right to access water. As obvious as the
political motivation behind this request may be, it reveals a different understanding of fairness in
armed conflicts. For Witbooi, it is not the quantity or quality of weapons, but tactics, knowledge
and cunningness that are supposed to decide on victory or defeat. This is exactly how Witbooi
waged war.

Hence, Witbooi and other captains had a shared sense that certain rules were applicable to wars
between different polities. These rules oscillate between politics and moral-religious reasons,
between interests and principle - but so did colonial international law. They rule out massacres of
the civilian population and allow loot under certain conditions, but apparently only for just wars.
Whether the 1904-1907 war was just according to these terms or not, there is enough evidence to
cast doubt on the universality and primacy of colonial international law in these matters. Others
deemed different rules applicable to inter-polity relations, and it is entirely possible that Germany
violated these rules.

5. From ambiguity to solidarity

I hope that the foregoing sections have provided sufficient support for the ambiguity thesis of
colonial international law. The ambiguity is two-fold. Internally, the excessive legalism
characterizing German colonialism in the late nineteenth century was unable to justify blatant
injustice. Externally, competing visions of inter-polity law undermine colonial international law’s

%0This refers to Hendrik Witbooi’s two moves into Herero territory in the mid-1980s, leading Maharero to put himself
under German protection in 1885.

YIMaharero to the Hottentotts (sic), 20 June 1891, see Lau, supra note 58, at 58.

92Witbooi to Maharero, 31 July 1891, ibid., at 64.

9Tbid.

Y4Witbooi to Leutwein, 6 May 1894, ibid., at 126; Witbooi to Leutwein, 20 August 1894, ibid., at 141.

1%Conversation between von Frangois and Witbooi, 9 June 1892, ibid., at 77. See further ibid., at 121.
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justificatory narrative based on its claim to primacy and universality. If one follows the ambiguity
thesis, the conventional view that ‘it was all legal’ collapses. Ambiguity is the result of deep
contradictions and anxieties within colonial societies. The ambiguity thesis highlights the crisis of
European identity that resulted from colonialism - and that may have contributed to European
expansion in the first place, besides the obvious economic interests behind colonialism, as it
provided a valve for conflicts unresolved at home.

The ambiguity thesis also has implications for contemporary European identity. ‘It was all legal’
is a justificatory narrative that instills a sense of self-righteousness, particularly in combination
with the proviso that colonialism and the related atrocities were a moral wrong. This vindicates the
European point of view in every respect: in respect of the past — because anything happening
back then was supposedly legal; but also in respect of the present — because Europe’s
moral catharsis and ability to overcome a treacherous, though legal, past in a selfless act of
Vergangenheitsbewdltigung seemingly confirms its civilizational superiority. By juxtaposing past
law with contemporary morality, amnesia goes full circle. By contrast, emphasizing the ambiguity
of colonial international law suggests that the recognition of colonial injustice is perhaps not as
selfless and unwarranted as some make us believe, and that former imperial societies still have a
long way to go to come to terms with their colonial past.

Given its significance for European identity, the ambiguity thesis will likely face resistance from
an increasingly widespread enlightenment anxiety. This anxiety sees the allegedly well-ordered,
fairly homogeneous Western world under attack by the supposedly destructive potential of
postmodern thought. Variably projected on post-colonial theory, critical race theory, or an
imagined creed of ‘cultural Marxism’, enlightenment anxiety accuses the mentioned strands to
replace reason with identity.'”® The weakness of this line of argument is not only that such kinds of
anti-identity politics represent themselves forms of (European) identity politics that dangerously
blend into alt-right discourse. It also does a disservice to the enlightenment. One cannot escape the
dialectics of the enlightenment by objectifying a specific point of view and immunizing it against
critique. This would replace reason with myth'”” and confuse freedom with privilege.'”®
Enlightenment consists in essence in nothing but perpetual criticism.'”® It therefore tends to
generate ambiguity. This is not specific for colonial international law; it is a trait shared by many
social institutions in liberal democracies, including the concept of rights.??® They often oscillate
between the liberating and the oppressive, depending on the observer’s position. It is time to
recognize and tolerate the ensuing ambiguity, rather than attempting to cover it up.

What does it mean to live with the ambiguity of colonial international law? Further research is
needed on the implications of this finding. In the optimal case, ambiguity can be used productively
for emancipatory ends and support processes of reparation and reconciliation. One has to
recognize ambiguity as part of the structural injustice emanating from colonialism. Colonialism as
a deeply contradictory project was genuinely unable to instigate justice, and this injustice persists
in many respects until today.?’! This might entail a number of consequences with retard to the
question of reparation and reconciliation.

First, recognizing that the question whether colonial atrocities violated international (or inter-
polity) law is substantively insoluble, one might take recourse to procedural means and consider

19E g, H. Pluckrose and J. A. Lindsay, Cynical Theories: How Activist Scholarship Made Everything about Race, Gender, and
Identity—And Why This Harms Everybody (2020); F. Fukuyama, ‘Against Identity Politics: The New Tribalism and the Crisis
of Democracy’, (2018) 97 Foreign Affairs 90; for a leftist variety see C. Fourest, Génération offensée: De la police de la culture a
la police de la pensée (2020).

7M. Horkheimer and T. W. Adorno, Dialectic of Enlightenment: Philosophical Fragments (2002).

1%8For a powerful critique of anti-identity politics: C. Amlinger and O. Nachtwey, Gekrénkte Freiheit. Aspekte des libertiren
Autoritarismus (2022).

199M. Foucault, ‘Qu’est-ce que les Lumiéres?, in Dits et Ecrits (1984), vol. IV, 562.

200Cf. E. D. Weitz., A World Divided: The Global Struggle for Human Rights in the Age of Nation-States (2019).

201See Balint et al., supra note 52, at 8.
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negotiations with states and victim groups as obligatory, rather than a privilege accorded by the
former colonial power.”” In respect of the Herero and Nama genocide, it does not require a lot of
fantasy to imagine that bilateral negotiations would produce a different outcome had the German
side ever seriously questioned the legality of Germany’s acts at the time. This may also have
strengthened the position of the Namibian government, enabling it to better satisfy the
expectations of the descendants of the Herero and Nama victims. Moreover, reconciliation would
benefit from an apology made without the proviso that the acts in question were legal after all.?*

Second, under specific conditions, the ambiguity of colonial international law might give rise to
a reversal of the burden of proof. This is a frequent point of discussion with respect to the
restitution of colonial artefacts, where the circumstances of the acquisition are often utterly
ambiguous.”** One should reassign to former empires the risk deriving from the ambiguity of
colonial international law that there may be no clear legal basis for reparation claims.

Third, the ambiguity of historical international law turns our focus on the interplay between
international law and identity in the present. Ambiguous rules will hardly give rise to a claim for a
precise amount of money as compensation, and any precise amount of money will hardly be able
to compensate for the structural injustice caused by international law’s ambiguity, past and
present. However, realizing how international law’s pervasive ambiguity translates into structural
injustice might give rise to a bigger project of recalibrating international law that replaces
commutative justice with solidarity as the guiding principle for reparations.?’> The point of this
shift would be to remedy past (and present) wrongs by enhancing solidarity in the international
legal order. This might take many different forms and affect many fields, from international
economic law to pharmaceuticals and the regime governing climate change.

This is not the place to work out the contours of such an international order. But one thing is
clear: Reparations will be missing the point as long as they do not trace back to a conversation at
eye’s level; and shifting towards greater solidarity might be the visible sign of such conversation.
Besides its material impact, greater solidarity in international law would stand the chance to
overcome constructions of ‘us’ and ‘them’ as the hallmark of colonial international law.

In their conversations, Maharero and Witbooi sought to enter into dialogue with Europeans as
equals. Hence, they habitually signed their letters as ‘your friend and captain’. It is time to follow
their example.

202Cf. von Arnauld, supra note 6, at 422 et seq.; see Theurer, supra note 2, at 17.

203For the parallel case of restitutions see E. Otieno Sumba, ‘Why Restitution Won’t Happen If Europe Controls the Terms’,
Frieze, 25 November 2020, available at www.frieze.com/article/why-restitution-wont-happen-if-europe-controls-terms.

2048, Savoy and F. Sarr, ‘The Restitution of African Cultural Heritage. Toward a New Relational Ethics’, (2018) Ministére de
la Culture N°2018-26, 58; Stahn, supra note 2, 821 et seq.

205Comprehensively: O. O. Taiwo, Reconsidering Reparations (2022), especially at 74 et seq., 139 et seq.

Cite this article: Goldmann M (2024). The ambiguity of colonial international law: Three approaches to the Namibian
Genocide. Leiden Journal of International Law. https://doi.org/10.1017/50922156523000742

https://doi.org/10.1017/50922156523000742 Published online by Cambridge University Press


https://www.frieze.com/article/why-restitution-wont-happen-if-europe-controls-terms
https://doi.org/10.1017/S0922156523000742
https://doi.org/10.1017/S0922156523000742

	The ambiguity of colonial international law: Three approaches to the Namibian Genocide
	1.. The ambiguity of colonial international law
	2.. Three approaches to colonial international law
	2.1. The conventional approach
	2.2. Post-colonial approaches
	2.3. Pluralistic approaches

	3.. The international legal status of Southwest Africa
	3.1. The conventional approach
	3.2. Post-colonial approaches
	3.2.1. Civilization and international legal personality
	3.2.2. Territorial control

	3.3. Pluralistic approaches
	3.3.1. Inter-polity law
	3.3.2. Territorial control


	4.. Genocide and inhumane treatment under international law
	4.1. The conventional approach
	4.2. Post-colonial approaches
	4.2.1. Protection agreements
	4.2.2. Principles of humanity

	4.3. Pluralistic approaches

	5.. From ambiguity to solidarity


