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SPECIAL FORUM ISSUE: THE WORLD WE (INTERNATIONAL LAWYERS) ARE IN: LAW AND POLITICS ONE 
YEAR AFTER 9/11. [1] Since 1994, the United States of America have been warning of a new threat posed by so- 
called ‘rogue states'. (1) Following 11th September 2001, a number of these so-called rogue states have been 
targeted as responsible for the attacks or as a result of fears that they are plan-ning further terrorist acts. The 
classification of certain states by degrading terminology by the United States not only seems to be fully justifiable vis-
à-vis the realisation of an emerg-ing danger; furthermore, it could be seen as movement within the international 
community to-wards the identification of states which threaten international security. Thus, it is important to look 
behind the terms: which states fall into the category of rogue states and what consequences could follow for public 
international law from such classification? [2] This paper proposes to trace the origins of the terms that are used to 
describe some states, separating them from the rest of the international community, i. e. the term rogue state (I.), the 
meaning of the U.S. State Department list of "states supporting international terrorism" (II.) and whether such 
stigmatisation of states has or could have legal implications (III). I. [3] The term rogue state is indicative of a new 
security strategy in the United States. Following the end of the Cold War, U.S. foreign policy was no longer 
concerned with the containment of another superpower through "Mutual Assured Destruction", but with the emerging 
threats posed by the proliferation of weapons of mass destruction in developing countries. (2) [4] The new security 
strategy was mainly developed and presented under the authority of Clinton's former security Adviser Anthony Lake. 
His concept was focused on the containment of certain outlaw nations or backlash states and was intended to isolate 
those States which he identified as opposing U.S. interests and as threatening national and international secu-rity 
interests, particularly Iran and Iraq. (3) [5] In 1994, former- U.S. President Clinton used the term rogue state for the 
first time, in reference to the growing threat posed by rogue states such as Iran and Libya in an address to future 
European Leaders in Brussels. (4) The term came to be used frequently in presidential speeches and was used to 
define Cuba, Sudan, Syria, Libya and North Korea. (5) [6] In June 2000, the then- U.S. Foreign Minister, Madeleine 
Albright, announced that the United States would abolish the term. Positive developments in those states meant that 
they were now to be classified as states of concern. However, the U.S. Administration nei-ther lowered the threshold 
for inclusion in the category of dangerous States, nor changed the overall concept of treating certain states as 
outlaws. (6) [7] However, the countries concerned appeared to appreciate this development and acknowl-edged the 
change in terms as a step towards a normalisation of diplomatic relations with the United State. (7) Yet, following the 
election of George W. Bush to office, the term state of concern was again replaced by the wording "rogue state", and 
since his Address to the Un-ion, Iran, Iraq and North Korea have been labelled as constituting an "axis of evil". (8) [8] 
While the term rogue state was cited in the media of many countries, only a few States have used it officially, such as 
the United Kingdom (9) and Ukraine. (10) Moreover, France, (11) Russia (12) and China (13) have all criticised the 
use of such terminology, largely for the part such terms are seen to play in justifying the proposed U.S. National 
Missile Defence Program. (14) II. [9] Aside from its meaning in U.S. Foreign Policy, the term rogue state also has a 
function in domestic politics. It identifies enemy States for the public, satisfies the need for unification within the 
country and emphasises national identity. However, in the context of foreign policy, only the designation of States as 
states sponsor of terrorism might secure support on the inter-national level for U.S. foreign policy objectives: those 
States labelled as rogue states in political speeches are those defined as ‘states supporting international terrorism' 
under U.S. law. In other words, the United States' governmental authorities reserve the wording rogue state for those 
States that are on the State Department's "list of states supporting international terror-ism". [10] This list was 
established in 1979, according to the Export Administration Act. (15) Under the authority of the Secretary of State, the 
list of designated States is drawn up annually and published in the Code of Federal Regulations, as well as in the 
Patterns of Global Terrorism. The U.S. State Department's criteria for inclusion in this list are either the active, 
immediate support of acts of international terrorism or the indirect support of terrorist organizations. (16) States within 
the latter category are called „safe haven" for terrorists by the State Department. Currently, North Korea (since 1988), 
Iran (1984), Iraq (1990), Libya (1979), Sudan (1993), Cuba (1982) and Syria (1979) are on the list. (17) [11] For the 
United States, the classification of countries as promoting international terrorism is only the first step in the campaign 
against international terrorism. Additional measures aim to prevent the States on the list from supporting terrorist 
organizations. Under current U.S. prac-tice, distinct economic sanctions have been enacted, taking the States on the 
terrorism list par-ticularly into account. Further sanctions, apart from extensive export and import restrictions, include 
the prohibition of all financial transactions and the prevention of support from foreign countries. The states on the list 
do not enjoy State Immunity in civil litigation. Furthermore, the nationals of those States are confronted with extensive 
security controls when entering the U.S. The most relevant legal instruments are: The Trading with the Enemy Act of 
1917 (18) and the International Emergency Economic Powers Act of 1977, which replaced in part the Trading with the 
Enemy Act, and which created the provision of a declaration of a situation of „national emergency" as the 
precondition for the enactment of further sanctions. (19) Furthermore, there are also, in particular the Cuban Liberty 
and Democratic Solidarity Act, (20) the Iran-Libya Sanctions Act, (21) the Anti-Terrorism Act and Arms Export 
Amendments Act of 1989 (22) and the Chemical and Biological Weapons Control and Warfare Elimination Act of 
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1991. (23) [12] The Arms Export Control Act of 1990 sets the legal framework for the System of Export Regulations of 
military goods, particularly to countries which are on the list: "The Prohibition contained in this section applies with 
respect to a country if the Secretary of State determines that the government of that country has repeatedly provided 
support for acts of international ter-rorism. For purposes of this subsection, such acts shall include all activities that 
the Secretary determines wilfully aid or albeit the international proliferation of nuclear explosive devices to individuals 
or groups or wilfully aid or abet an individual or groups in acquiring unguarded nu-clear material". (24) Finally, the 
International Financial Institutions Act contains the provision that the voice and vote of the United States in 
international financial institutions has to be used in order to prevent a State on the terrorism list receiving financial 
assistance. (25) [13] The terror attacks on the administration building in Oklahoma in April 1995 and the World Trade 
Centre in February 1993 led to the enactment of the Anti-terrorism and Effective Death Penalty Act of 1996. This Act 
intensified the criminal liability for US nationals committing or supporting terrorist offences. According to these 
provisions, any financial transaction with a State on the U.S. State Department list is punishable under domestic law. 
Beyond that, the Act creates the legal basis for U.S. citizens to bring civil actions for damages against the States con-
cerned before U.S. Federal Courts. According to the law of State Immunity, in principle no State is exposed to the 
jurisdiction of another State:- par in parem non habet jurisdictionem. This principle is, on the basis of the theory of 
restrictive immunity, contained in the Foreign Sovereign Immunities Act (FSIA) of 1976. (26) After the respective 
amendment of 1996 by the Anti-Terrorism and Effective Death Penalty Act, states on the ‘rogue state' list do not 
enjoy State Immunity in civil actions. (27) Since the amendment of the FSIA, several U.S. citizens, who were victims 
of terrorist acts allegedly supported by states on the list, have brought claims against these states before U.S. 
Federal Courts. Iran was sued in 1998 by Stephen M. Fla-tow, who accused Iran of supporting the terrorist 
organization Islamic Jihad. The organiza-tion was held responsible for a bus assassination in which Flatow's daughter 
was killed. The plaintiff was awarded compensatory damages that amounted to triple the sum of Iran's al-leged 
expenditure in support of terrorism. (28) Likewise Terry Anderson and Thomas M. Sutherland, two US citizens 
kidnapped in Lebanon, have been successful in their claims for compensatory damages against Iran in the year 
2000. (29) III. [14] The attacks in New York and Washington raise the question, in what respect the classifica-tion of 
countries as rogue states or states sponsoring terrorism by the United States has conse-quences for the reaction of 
the international community in this concrete situation, that reach be-yond the domestic sphere, the mere foreign 
policy level and the rhetorical relevance within in-ternational relations. In reaction to the attacks of 11 September 
2001, the United States enacted further legislation to prevent terrorist acts (30) and strengthened the rhetoric against 
certain states by calling them collectively an axis of evil. In so doing, the United States stressed its de-termination to 
continue the fight against international terrorism. Does the continuing unilateral classification of states as states 
supporting international terrorism, and additionally, their general and repeated characterization as being extremely 
dangerous by calling them rogue states, change the requirements to prove a State's liability in a concrete situation? 
[15] Most States do not refer to a distinct concept on the international level that categorizes other States as being 
more dangerous. Furthermore, State practice does not support the view that the threshold for military intervention is 
lower because a State has been labelled as being gener-ally dangerous and an "outlaw". [16] The United Nations 
Security Council made clear in Resolution 1368 of 12 September 2001, that the liability for a terrorist act in respect to 
the exercise of the right to self-defence against another State continuous to depend on the extent and intensity of the 
State's participation in ter-rorist acts. (31) Therefore, the crucial characteristic for the legality of comprehensive 
military self-defence remains, that a State, independent from the classification as rogue state or a state sponsor of 
terrorism by the United States, must be held responsible for having contributed sub-stantially to war-like terrorist acts. 
Beyond these preconditions no retaliation with regard to committed terrorist acts can be in accordance with public 
international law. (32) [17] But looking to the development of customary international law and the response of states 
to concrete situations, one has to bear in mind that the usage of pejorative terms on the interna-tional level has a 
subversive impact on the decision making process of States: "When the United States speaks, the world listens, so it 
matters what language the United States uses." (33) Thus, the classification of states can have a substantial 
influence on the atmosphere within the interna-tional community and thus the evaluation of the factual evidence that 
make interventions legiti-mate under the U.N. Charter. It is this last aspect, that makes on the one hand the legal 
impact of the term rogue state difficult to assess and that, on the other hand, increases the danger posed to the 
system of collective security by the unilateral stigmatisation of States. 
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