Provocative Books in Law and Social Science

SOCIAL SCIENCE, SOCIAL POLICY,

AND THE LAW

PATRICIA EWICK, ROBERT A. KAGAN,

AUSTIN SARAT, EDITORS

With the expansion of legal rights in the 1960s, the
law and social science were bound together by an
optimistic belief that legal interventions, if fully
informed by social science, could became an effec-
tive instrument of social improvement. This book
explores this new relationship between social sci-
ence and the law, taking the lead in showing how
they can form a productive partnership.

$49.95 cloth / 384 pp. | May 1999

) LOCAL JUSTICE IN AMERICA
Jusllce JON ELSTER, EDITOR
]

in This volume explores how selections are made in
. college admissions, kidney transplants, employee

Anlel'lca layoffs, and legalized immigration, revealing the

unique nature of the American value system.

NN ARSUIOW $39.95 cloth / 384 pp. / 1995

TRUST AND GOVERNANCE
VALERIE BRAITHWAITE,
T I}\L I \ I 3 MAR.GA.RET LEvi, EDFTOR.S A

: “A significant contribution to the issue of trust in
GOVERNANC | the state. The va!ue of this boqk is thaF it‘presents
a true dialogue, with all the major conflicting per-
spectives represented. It will certainly attract the
attention of social scientists in a variety of disci-
plines who are working on some aspect of institu-
tional theory.” —Gary Miller, Washington
University

$45.00 cloth / 386 pp. / 1998

At bookstores now or call 1-800-524-6401

Ry RUSSELL SAGE. 112 East 64th Street
FOUNDATION  New York, NY 10021-7383
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The Supreme
Court Review

"' Judges as persons, or courts as msntutlons, are entl Lled to no grea r

immunity from criticism than other persons or institutions . . . [Jludges must
- be kept mindful of their limitations and of their ultimate public responsibility

by a vigorous stream of ¢ r1t1c1$m expressed with candor however blunt."
... _ @ »_,.—-Felzx_vnkfuljte__ 

Founded in 1960, The Supreme Court Review provides critical surveys of the
Court’s most significant decisions. SCR keeps you at the forefront of the origins,
reforms, and interpretations of American law while allowing you to consider the
social impact of legal institutions and judicial
opinion. Contributors to SCR include
distinguished legal scholars, lawyers,
judges, historians, political scientists,
economists, and journalists.

1998 Volume contents include:

The New Etiquette of Federalism:
New York, Printz, and Yeskey
Matthew Adler and Seth Kreimer

Skeptical Scrutiny of Plenary
Power: Judicial and Executive Branch Decision Making in Miller v. Albright
Cornelia T. L. Pillard and T. Alexander Aleinikoff

The McCleskey Puzzle: Remedying Prosecutorial Discrimination Against Black
Victims in Capital Sentencing
Evan Tsen Lee and Ashutosh Bhagwat

State Taxation and the Dormant Commerce Clause: The Object-Measure Approach
Jesse H. Choper and Tung Yin

Light on a Darkling Plain: Intercircuit Conflicts in the Perspective of Time and
Experience
Arthur D. Hellman

The Plessy Era
Michael J. Klarman

ISBN 0-226-36316-3 $54.00  Cloth 500 p. (est) 1999

Dennis J. Hutchinson, David A. Strauss, and Geoffrey R. Stone, Editors
Published annually by The University of Chicago Press

The University of Chicago Press
11030 South Langley Avenue, Chicago, Illinois 60628
(773) 568-1550
http://www.press.uchicago.edu/Complete/Series/SCR.html
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Forthcoming

A MOST DETESTABLE CRIME
New Philosophical Essays on Rape
Edited by KEITH BURGESS-JACKSON

This collection of original essays by leading philosophers
examines the philosophical aspects of rape as act, crime,

practice, and institution. Among the issues examined are

the nature of rape; the wrongfulness and harmfulness of

rape; the relation of rape to racism, sexism, classism, and

other forms of oppression; and the legitimacy of various
rape law doctrines.

July 1999 336 pp. $45.00

BAD KIDS

Race and the
Transformation

of the Juvenile Court
BARRY C. FELD

This book examines the social
and legal changes that have trans-
formed the juvenile court from a
nominally rehabilitative welfare
agency into a scaled-down crimi-
nal court for young offenders.
Feld concludes with some bold proposals for imiproving
juvenile justice.

(Studies in Crime and Public Policy)

1999 392 pp. cloth $55.00 paper $19.95

FOUNDATIONS OF

CRIMINAL LAW

Edited by LEO KATZ, MICHAEL S. MOORE,
and STEPHEN J. MORSE

This reader explores the foundational elements of liability
through interdisciplinary readings drawn primarily from
law, philosophy, and the behavioral sciences. A general
introduction precedes each section and the readings are
followed by comments and questions designed to engage
the student analytically.

(Interdisciplinary Readers in Law Series)

1999 368 pp. paper $19.95 cloth $49.95

New in paperback

RELIGION IN POLITICS
Constitutional and Moral Perspectives
MICHAEL J. PERRY

“This is one of the most rigorous and cogent analyses of
the fundamental questions in the field that I have seen.
Whether one agrees with Perry or not, Religion and
Politics is a book that cannot be ignored.”

—Laura S. Underkuffler, Duke University

1997 (paper 1999) 176 pp. paper $17.95 cloth $35.00

FREE MARKETS AND SOCIAL
JUSTICE

CASS R. SUNSTEIN

*..learned, thoughtful and judicious.”-The New York
Times Book Review “A creative and persuasive chal-
lenge...a major contribution.... Sunstein offers a number
of important arguments, both about the ways in which
we study individual choice and the law and about the
policy implications of legal intervention into economic
and political affairs.”—The Law and Politics Book Review
1997 (paper 1999) 416 pp. paper $19.95 cloth $35.00

Forthcoming

WE THE PEOPLE

The Fourteenth Amendment

and the Supreme Court

MICHAEL J. PERRY

In his new book Perry evaluates the grave charge that the
modern Supreme Court has engineered a “judicial
usurpation of politics.” In particular, he inquires into
which of several major Fourteenth Amendment con-
flicts—over racial segregation, race-based affirmative
action, sex-based discrimination, homosexuality, abortion,
and physician-assisted suicide—have been resolved as they
should have been.

July 1999 272 pp. $35.00

ALONE ALONE TOGETHER
TOGETHER| Law and the Meanings
of Marriage

MILTON C. REGAN, Jr.

Alone Together explores the ways
in which law seeks to accommo-
date tensions between commit-
ment and freedom in marriage.
Regan suggests that only close
attention to context can guide us
in deciding what weight to assign
to each dimension of spousal identity in a given setting.
1999 296 pp. $45.00

New in paperback
FOREORDAINED FAILURE
The Quest for a Constitutional
Principle of Religious Freedom
STEVEN D. SMITH

“Professor Steven Smith has produced an innovative, well
researched analysis of the challenges of interpretation
posed by the religion clauses of the First Amendment.
This study is an important contribution to the extensive
scholarly commentary on freedom of religion and is
highly recommended.”—The Law and Politics Book Review
1995 (paper 1999) 192 pp. paper $16.95

Forthcoming in paperback

REALISTIC SOCIO-LEGAL
THEORY

Pragmatism And A Social Theory

of Law

BRIAN TAMANAHA

“Brian Tamanaha’s thesis that pragmatism is essential
because it is empty has the air of a paradox when first
asserted; but in an elegantly persuasive argument he turns
the paradox into a source of rich insight into almost
every question legal theory has vexed itself with over the
past twenty-five years”—Stanley Fish

(Oxford Socio-Legal Studies)

1997 (paper July 1999) 296 pp.
paper $24.95 cloth $75.00

Prices are subject to change and apply only in the US.
To order, or for more information, please call 1-800-451-7556.
In Canada, call 1-800-387-8020. www.oup.com

FORD

VERSITY PRESS

O
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From the University of Chicago Press

Supreme Court Economic Review is an unique interdisciplinary series that applies
economic and legal scholarship to the work of the Supreme Court of the United
States. Contributions typically provide an economic analysis of the events that
generated the Court’s cases, of its functioning as an organization, of the reasoning
the Court employs in reaching its decisions, and of the impact these verdicts have
on society. Hoping to stimulate interest in the economic dimension of the Su-
preme Court and to explore solutions to the complex problems it addresses, SCER
goes further than other periodicals in truly merging law and economics. Its focus
on the Supreme Court makes the SCER an outlet for law and economics analysis
that is not available elsewhere.

Volume 6 contents include:

Money, Power, and Politics: Governance Models and Campaign Finance
Regulation
Ronald A. Cass

The Must-Carry Decisions: Bad Law, Bad Economics
John E. Lopatka and Michael G. Vita

Federalism and Insider Trading
Larry E. Ribstein

Winstar, Bureaucracy, and Public Choice
Jonathan R. Macey

The Civil False Claims Act as a Deterrent to Participation in Government
Procurement Markets
William E. Kovacic

ISBN 0-226-14287-6 $45.00 Cloth 1998

Ernest Gellhorn, and Nelson Lund, Editors
Sponsored by the Law & Economics Center of the George Mason University
School of Law

The University of Chicago Press
11030 South Langley Avenue, Chicago, Illinois 60628
(773) 568-1550
http://www.press.uchicago.edu/Complete/Series/SCER.html
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PAUL W KAHN

INSTRUCTING
AL SCHOLARSHIP

Culture and the Law

Eco-pragmatism
Daniel A. Farber

“A superb integration of theory and practice, Eco-pragmatism should
be read by everyone interested in environmental protection and envi-
ronmental law. Of particular importance is Farber’s argument on behalf
of an ‘environmental baseline’—one would give the benefit of the
doubt to environmental protection, but also allow a place for considera-
tion of costs.There is an especially illuminating discussion of duties to
future generations as well. All in all, a first-rate book.” —Cass Sunstein,
The University of Chicago Law School

Cloth $23.00

The Cultural Study of Law

Reconstructing Legal Scholarsbhip

Paul W. Kahn

“The Cultural Study of Law is a manifesto for a new way of thinking
about law. While many practitioners and judges like to complain that
academic law has grown too academic, Kahn’s complaint runs in the
opposite direction, that it is too steeped in practice and thus deprives
us of some exciting vistas which the cultural study of law holds out.
There is some work in law that strikes a similar note, but nothing that
marches down this road with the resolution, depth, and panache of this
book.” —Leo Katz, author of Bad Acts and Guilty Minds and Ill-Gotten
Gains

Cloth $27.50

Now in Paper
Speaking Respect, Respecting

Speech

Richard L. Abel

“Courageous and innovative, Speaking Respect, Respecting Speech suc-
cessfully threads the needle, skirting the excesses of Puritan overregula-
tion of odious speech while refusing to minimize the injuries that racial
insult, hardcore pornography, and religious blasphemy can inflict”
—Richard Delgado, coauthor of Must We Defend Nazis? Hate Speech,
Pornography, and the New First Amendment

Paper $21.00

The University of Chicago Press
5801 South Ellis Avenue, Chicago, Illinois 60637 www.press.uchicago.edu
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“The best place to find out what an exciting field legal history has become.
I read every issue with pleasure and a sense of discovery.” — Robert W. Gordon,
Professor of Law, Stanford University; Visiting Professor, Yale Law School

“The most invigorating new scholarship appears regularly in Law and History
Review. It is far too interesting a journal to limit its readers to legal historians;
intellectual historians and social historians will want to explore its riches.”
— Linda Kerber, Professor of History, University of Iowa

Law and History Review

e Encompasses American, English, European, and ancient legal history
* Features articles, essays, and commentaries by international authorities
* Reviews important new books on legal history

e Provides legal and social historians with distinguished scholarship in an
increasingly recognized field

Issued Spring, Summer, and Fall. Institutions, $65.00 ($75.00 foreign);
individuals, $50.00 ($60.00 foreign). Subscription fee includes membership
in the American Society for Legal History.

UNIVERSITY OF ILLINOIS PRESS
1325 South Oak Street, Champaign, IL 61820
Phone: (217) 333-8935 Fax: (217) 244-8082

Forums and tables of contents available on the web:

www.press.uillinois.edu/journals/lhr.itml
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& SOCIETY

The Intemational Journal of Penology

Editor-in-Chief David Garland School of
Law and Department of Sociology, New
York University, USA

Managing Editor Andrew Coyle
International Centre for Prison Studies,
King's College, London, UK

Punishment & Soclety is a new
intemational joumnal that will provide an
interdisciplinary forum for research and
scholarship dealing with punishment,
penal institutions and penal control.

Published twicein 1999
Published quarterly from 2000
January, April, July, October
ISSN:1462-4745

USA orders to be sent to:
PO Box 5096, Thousand Oaks, CA 91359

Name
Address

8J01
Q Yes! | want to subscribe to Punishment &
Soclety starting with Volume 1 (1999)

Q Introductory Rate for Individuals
£14/$23 (Usual Rate £18/$29)

Q Institutional Rate £70/$112

PUNISHMENT

Order Form for New Subscribers - Subscribe at the Introductory Rate

It aims to advance and refine the
impressive body of work that has
emerged in this field over the last two
decades, and to be a source of
informed commentary and criticism
regarding the penal policies and
practices of our time.

The journal will publish high quality
papers that deal with key issues in
penal theory, penal law and penal
practice, and with the philosophical,
cultural or historical aspects of
punishment that are of interest to a
wide intemational readership.

SAGE Publications, 6 Bonhill Street, London EC2A 4PU, UK
Subscription Hotline +44 (0)171 330 1266 / Email: subscription@sagepub.co.uk

Methods of Payment

Q 1 enclose a cheque (made payable
to SAGE Publications Ltd) for:

Please invoice my credit card

Q Mastercard Q Visa Amount: :]
caraNo: [ [T TTTTTTTITII]]]
Expiry Date:

Signature:

Date: / /

SAGE Publications Online: http://www.sagepub.co.uk
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The University of Chicago Press

Journals and Annual Series

American Journal of Education
& The American Journal of Human
Genetics
American Journal of Sociology
& The American Naturalist
& The Astronomical Journal
& The Astrophysical Journal
& The Astrophysical Journal
Supplement Series
Classical Philology
Clinical Infectious Diseases
Comparative Education Review
Crime and Justice
Critical Inquiry
Current Anthropology
Economic Development and
Cultural Change
The Elementary School Journal
Ethics: An International Journal of
Social, Political, and Legal
Philosophy
History of Religions
International Journal of American
Linguistics
H International Journal of Plant
Sciences
Isis
Journal of the American
Musicological Society
Journal of British Studies
The Journal of Business
Journal of Consumer Research: An
Interdisciplinary Quarterly
& The Journal of Geology
& The Journal of Infectious
Diseases

Journal of Labor Economics

The Journal of Law & Economics

The Journal of Legal Studies

The Journal of Modern History

Journal of Near Eastern Studies

Journal of Political Economy

The Journal of Religion

Law & Social Inquiry

The Library Quarterly

Modern Philology

Ocean Yearbook

Osiris

Perspectives in Biology and
Medicine

Philosophy of Science

Physiological and Biochemical

Zoology (formerly
Physiological Zoology)

Public Opinion Quarterly

&= Publications of the Astronomical

Sodiety of the Pacific

The Quarterly Review of Biology

Signs: Journal of Women in
Culture and Society

Social Service Review

Supreme Court Economic Review

The Supreme Court Review

Winterthur Portfolio: A Journal
of American Material Culture

Distributed by the University of
Chicago Press
Metropolitan Museum Journal

& Electronic edition available

The University of Chicago Press
Joumnals Division, P.O. Box 37005, Chicago, lilinois 60637 USA
Phone (773) 753-3347 « Facsimile (773) 753-0811
E-mail subscriptions@journals.uchicago.edu
Visit our website at http://www journals.uchicago.edu
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WE’D LIKE YOU TO BE THE

FIRST TO KNOW

ENTER YOUR NEW SUBSCRIPTION TO

Law & Social Inquiry

RENEW YOUR SUBSCRIPTION TO

Law & Social Inquiry
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Law & Social Inquiry

Enter a new subscription and save 25%!

New Renewal Payment Options

[ individuals [Js27.00 (F) [ $36.00 Orders must include payment in U.S. dollars.

[Jinstitutions [(J 44250 [ 59.00 Fax credit card orders to: (773) 753-0811

[J Academics* O 2175 O 29.00
O Charge CMastercard [visa

*For college/university faculty and students. Expiration date

Outsid'e USA:_ please add $6 for postage. Account no.

Canadian residents: please add 7% GST. .
Signature

[OJBack issues: remaining issues (vols. 17-22) at 50% Phone number

off:

[J$115.00 Individuals  [J$181.10 Institutions [J Check enclosed (in U.S. dollars drawn from a U.S.
bank, payable to the journal)

Outside USA: please add 75¢ per issue for postage.
Canadian residents: please add 7% GST.

Name Phone ( )
Address Fax ( )
City/State/Zip/Country E-mail

Visit our website at http://www.journals.uchicago.edu/LSl/

For special savings on two and three year rates, please direct inquiries to address listed below.
Please send your order to The University of Chicago Press, Journals Division, P.O. Box 37005, Chicago, IL 60637 USA.
1S9XX

Law & Social Inquiry

Enter a new subscription and save 25%)!

New Renewal Payment Options
[Jindividuals Os27.00(F) [J$36.00 Orders must include payment in U.S. dollars.
[ institutions [0 44250 [ 59.00 Fax credit card orders to: (773) 753-0811
[J Academics* O 21757 [ 29.00

O Charge [COmastercard [visa

*For college/university faculty and students. Expiration date
Outside USA: please add $6 for postage.

. Account no.
Canadian residents: please add 7% GST. .
Signature
[OJBack issues: remaining issues (vols. 17-22) at 50% Phone number
off:
D $11500 Individuals D $1 81.10 Institutions D Check enclosed (ln U.S. dollars drawn from a U.S.

bank, payable to the journal)

Outside USA: please add 75¢ per issue for postage.
Canadian residents: please add 7% GST.

Name Phone ( )
Address Fax ( )
City/State/Zip /Country E-mail

Visit our website at http://www.journals.uchicago.edu/LSI/

For special savings on two and three year rates, please direct inquiries to address listed below.
Please send your order to The University of Chicago Press, Journals Division, P.O. Box 37005, Chicago, IL 60637 USA.
1IS9XX
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American Bar Foundation

BOARD OF DIRECTORS

President, Robert MacCrate, of the New York Bar ® Vice-President, Kenneth J. Burns, Jr., of the Illinois Bar
o Secretary, Hon. Jerome Farris, United States Court of Appeals, Ninth Circuit ® Treasurer, Jacqueline

Allee, of the Florida Bar

Brooksley E. Born, of the District of Columbia Bar ® Rachelle DesVaux, of the Florida Bar ¢ Robert O.
Hetlage, of the Missouri Bar ® James W. Hewitt, of the Nebraska Bar ® Herma Hill Kay, University of

California at Berkeley School of Law e Carrie Menkel-Meadow, Georgetown University Law Center ®

M. Peter Moser, of the Maryland Bar ® David E. VanZandyt, of the Illinois Bar

ex officio:

N. Lee Cooper, President, American Bar Association ® Jerome ]. Shestack, President-Elect, American Bar
Association ® A. P. Carlton, Chair, House of Delegates, American Bar Association ® John A. Krsul, Jr.,
Treasurer, American Bar Association ® Arthur W. Leibold, President, American Bar Endowment ®
Joseph A. Woods, Jr., Chair, The Fellows of the American Bar Foundation ® Leonard H. Gilbert, Vice-
Chair, The Fellows of the American Bar Foundation ® John L. Carey, Secretary, The Fellows of the

American Bar Foundation

OFFICERS

Bryant G. Garth, Director
Joanne Martin, Assistant Director

Anne Tatalovich, Assistant Director
James Gagne, Financial Officer

RESEARCH FELLOWS

Lori B. Andrews, ].D. Yale University

Jonathan D. Casper, Ph.D. Yale University

John L. Comaroff, Ph.D. University of London

Stephen Daniels, Ph.D. University of Wisconsin

Shari S. Diamond, Ph.D. Northwestern University;
J.D. University of Chicago

Bryant G. Garth, J.D. Stanford University; Ph.D.
European University Institute

Austan Goolsbee, Ph.D. Massachusetts Institute of
Technology

Terence C. Halliday, Ph.D. University of Chicago

James J. Heckman, Ph.D. Princeton

Carol A. Heimer, Ph.D. University of Chicago

John P. Heinz, LL.B. Yale University

Bonnie Honig, Ph.D. Johns Hopkins University

Karyl A. Kinsey, Ph.D. University of Chicago

Steven D. Levitt, Ph.D. Massachusetts Institute
of Technology

E. Allan Lind, Ph.D. University of North
Carolina at Chapel Hill

Elizabeth Mertz, J.D. Northwestern University;
Ph.D. Duke University

Robert L. Nelson, J.D., Ph.D. Northwestern
University

Annelise Riles, Ph.D. University of Cambridge;
J.D. Harvard University

Robert J. Sampson, Ph.D. State University of
New York at Albany

Susan P. Shapiro, Ph.D. Yale University

Christopher L. Tomlins, Ph.D. Johns Hopkins

Victoria Saker Woeste, Ph.D. University of
California, Berkeley

VISITING RESEARCH FELLOWS

Ronen Shamir, Ph.D. Northwestern University; LL.B. Tel Aviv University
Arthur L. Stinchcombe, Part-time Professor of Sociology, Northwestern University

LIAISON RESEARCH SERVICES PROGRAM

Joanne Martin, M. M. Northwestern University, ].D. Loyola University
Barbara A. Curran, LL.B. University of Connecticut, LL.M. Yale University
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Law & Social Inquiry
Volume 24, Number 2, Spring 1999

Courtroom Discourse and the Gendered Construction of
Professional Identity

BRYNA BOGOCH

Law, Society, Identity, and the Making of the Jim Crow South:
Travel and Segregation on Tennessee Railroads, 1875-1905
KENNETH W. MACK

The Split Labor Market and the Origins of Antidrug Legislation in the
United States

KATHLEEN AUERHAHN

Feminist Jurisprudence
Feminist Jurisprudence and Political Vision

ADELAIDE H. VILLMOARE

The Liberal Future of Relational Feminism: Robin West’s
Caring for Justice

LINDA C. MCCLAIN

Good Reasons to Stop Avoiding Taxes
ELISABETH S. CLEMENS

Enduring Principles and Current Crises in Constitutional
Criminal Procedure

SUSAN R. KLEIN

I

L

0897-6546(199921)24:2;1-M
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