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Abstract
Proactive transparency in the form of electronic provision of documents is required by law in the EU. It has
long been acknowledged in law and technology studies that digital technology can have legal consequences
when implemented to perform a legal function. Consequently, the technological design of document
registers has the ability to limit as well as enhance access to documents. When technology can have such
regulatory powers, incorporating it into a legal function requires closer attention as to how or why it is so.
This article will provide a close analysis of the European Commission’s main Register of Documents
(RegDoc) to study the implications of technological design for access to documents. Transparency is
approached through a procedural view, highlighting its mechanisms. The article uses a HCI based
walkthrough method for the case-study artefact critique of the RegDoc. The main findings suggest that
there are two specific affordances of the RegDoc that limit access, especially for users who do not have pre-
existing knowledge of the documents they are searching for. These affordances are, first, the scope of the
dataset and, second, searchability. Overall, designing technology for legally relevant functions should take
into account the wider legal framework that the technology aims to cater for. Attention should be paid to
the affordances that can make a legal difference in a technology created to perform a legally relevant task.
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1. Introduction
In 2019, the European Ombudsman found maladministration in an access to documents case
regarding text messages between European Commission President Ursula von der Leyen and the
CEO of Pfizer on a Covid-19 vaccine deal.1 Evidence had suggested that such messages existed,2

© The Author(s), 2024. Published by Cambridge University Press. This is an Open Access article, distributed under the terms of the Creative
Commons Attribution licence (http://creativecommons.org/licenses/by/4.0/), which permits unrestricted re-use, distribution and reproduction,
provided the original article is properly cited.

1European Ombudsman, Decision on the European Commission’s refusal of public access to text messages exchanges
between the Commission President and the CEO of a pharmaceutical company on the purchase of COVID 19 vaccine, Case
1316/2021/MIG (2022) <www.ombudsman.europa.eu/en/decision/en/158295> accessed 28 February 2024; European
Ombudsman, Recommendation on the European Commission’s refusal of public access to text messages exchange between
the Commission President and the CEO of a pharmaceutical company on the purchase of COVID 19 vaccine, Case 1316/2021/
MIG (2022) <www.ombudsman.europa.eu/en/recommendation/en/151678> accessed 26 March 2022; The European Public
Prosecutors Office has recently opened an investigation into COVID vaccine purchases, EPPO, ‘Ongoing EPPO investigation
into the acquisition of COVID-19 vaccines in the EU’ (14 October 2022) <https://www.eppo.europa.eu/en/news/ongoing-
eppo-investigation-acquisition-covid-19-vaccines-eu>; C Martuscelli, ‘EU Prosecutor’s Office Opens Investigation into
COVID Vaccine Purchases’ Politico (15 October 2022) <https://www.politico.eu/article/ursula-von-der-leyen-pfizer-eu-
prosecutors-office-opens-investigation-into-covid-vaccine-purchases/> accessed 28 February 2024.

2The messages had been mentioned in a newspaper article and therefore there was evidence that they likely existed.
Ombudsman, Recommendation Case 1316/2021/MIG (n 1) para 1; M Stevis-Gridneff, ‘How Europe Sealed a Pfizer Vaccine
Deal with Texts and Calls’ New York Times (New York 28 April 2021).
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but the Commission denied such claims.3 The Commission had only consulted the internal
archiving system on whether such messages had been recorded into the system, and because the
archives did not provide the messages, the response to the access to documents request was that
such documents did not exist.4 The Commission was asked to look again and not to confine the
search to documents that had been recorded.5 It responded by stating that it would follow its
established practice and the documents had not, to date, been found.6 Since the Commission had
only looked for documents that were recorded in the archives, its ability to find the documents was
largely hindered by its internal archiving rules and the technology employed for the task.

Digital technology employed for or to assist in the performance of a legal function can have
legal effects. The Pfizer case shows that even if the messages are documents in accordance with the
applicable law,7 the technology used to archive the documents played a major role in preventing
them from being considered for access. Technology used for transparency has become part of the
legal function of access to documents.

The principle of transparent governance is a long-standing ideal of democracy. Indeed, the
public’s ability to obtain knowledge about the governing institutions is a necessary condition for
accountability and legitimacy. While transparency in academic debates has many faces, the practices
of transparency guide how the principle is manifested in the real world. The EU’s transparency
efforts are centred around access to documents.8 Direct access to documents through the
institutions’ document registers play a central role in the ability to access documents and
consequently in gaining information on the institutions. This is also something that transparency as
a fundamental principle in the EU aims at.9 However, when digital technology is integrated as a
mechanism for transparency, it can limit the access as much as it can foster it.10 This should not be
confused with the transparency of the technology. Together with the technology used for transparency,
the institutional working processes can govern transparency practices and legal rules alike.

Document registers in the EU have been built to ‘make it easier for citizens to exercise their
rights’11 and ‘make citizens’ rights [to access to documents] effective’.12 When the purpose of the
registers is to foster transparency, it is not enough for the document registers to merely exist; they
must be able to provide information through the provision of relevant documents. Therefore, the
real-world effects of the technology must be examined to understand how the document registers

3Ombudsman, Recommendation Case 1316/2021/MIG (n 1) para 10.
4European Ombudsman, ‘Reply of the European Commission to the Recommendation from the European Ombudsman

Regarding the European Commission’s Refusal of Public Access to Text Messages Exchanged between the Commission
President and the CEO of a Pharmaceutical Company on the Purchase of a COVID-19 Vaccine’ Case 1316/2021/MIG (2022)
<https://www.ombudsman.europa.eu/en/doc/correspondence/en/157681> accessed 28 February 2024. 3.

5Ibid., paras 14–17; The Commission had not asked the President’s cabinet to look again for text messages that had not been
recorded and did not give any reasons why they did not, European Ombudsman, ‘The European Commission’s Refusal on
Public Access to Text Messages Exchanged between the Commission President and the CEO of a Pharmaceutical Company on
the Purchase of a COVID-19 Vaccine’ Press Release (14 July 2022) <https://www.ombudsman.europa.eu/en/case/en/59777>
accessed 28 February 2024.

6Ombudsman, Reply of the Commission 1316/2021/MIG (n 4).
7Ombudsman, Decision 1316/2021/MIG (n 1); Regulation of the European Parliament and of the Council of 1049/2001 of

30 May 2001 Regarding Public Access to European Parliament, Council and Commission Documents (2001) OJ L 145/43
(Transparency Regulation) Art 3 (a).

8Consolidated Version on the Treaty on Functioning of European Union (TFEU) (2012) C326/47 Art 15; Transparency
Regulation (n 7).

9Transparency Regulation (n 7) recitals 1–3.
10For positive developments one could mention how, eg computing power facilitates the holding of massive numbers of

documents and storing them in an electronic form (as opposed to paper form) makes them easier to search. The use of ICT in
digital administration provides the ability to reduce costs, including time, manpower, overview, and capacity. H Margetts,
‘Transparency and Digital Government’ in C Hood and D Heald (eds), Transparency: The Key to Better Governance? (Oxford
University Press 2006) 199.

11Transparency Regulation (n 7) recital 14.
12Ibid., Art 11.
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are able to influence access to documents and consequently govern transparency efforts.13 In other
words, the purpose is to look at the grassroots level: how the technology used for transparency can
shape access to documents both in terms of the legal right of the public to obtain information and
the institutions’ obligations to provide it.

Compared to theoretical research on transparency, mechanisms of transparency have received
little attention from scholars. While it has been acknowledged that transparency is not merely
shedding light on something but actual performance in providing access to documents and
consequently to information, the mechanisms of transparency require closer scrutiny. These
mechanisms can include institutional practices, tools used for the task of provision of documents,
and even the application forms for access to documents (and what institutions require to be
included in them). This article is constrained to the tools, ie document registers.

While law and, more specifically in the EU context, the Transparency Regulation play a central
role in guiding access to documents from the procedural perspective, it seems to have left the
practical adaptation of direct access to documents via document registers mostly vague.
Document registers are not thoroughly defined in the legislative text.14 The law in essence merely
requires the document registers to exist, consequently leaving the responsibility of designing and
constructing them largely to internal guidelines and the creators of the registers. More specific
references to what each document should contain in the register (such as subject matter) are listed
in the law15 but that is not always followed in practice. Institution-specific guidelines on recording
and archiving documents have been enacted to close the gap between vague legal requirements
and the everyday practice of the officials.16 Sometimes the institutional practices gain rather strong
standing in relation to technologically related questions regarding access to documents, as the
Pfizer case shows.

Thus, even though the legislation creates obligations for EU institutions to provide public
access to document registers,17 the functioning of the register inevitably guides how proactive
transparency is manifested in practice. This article will show how the digital tools used for
transparency, the document registers, have regulatory powers. The article will concentrate on the
European Commission’s Register of Documents (RegDoc) as a case study. I will show how
the RegDoc can be considered to regulate access to documents in its own right through the way in
which it has been constructed and maintained.18 The broader theoretical claim is that the
mechanisms used for access may have a great effect on the actual practice of transparency and thus
affect the desired consequences. In other words, the digital tools used for transparency have

13Throughout this article, the term ‘govern’ has been used in relation to more abstract ways of influencing action, such as
the influence of document registers on transparency in a more theoretical manner. The term ‘regulate’ has been used in more
specific contexts in which an instrument guides an action or ability, such as the influence of a specific soft law instrument, or a
part of technology on an access to documents. The key and unifying aspect is the ability to guide action. Eg, R Brownsword,
Law, Technology and Society: Re-Imagining the Regulatory Environment (Taylor and Francis 2019); J Black, ‘Constructing and
Contesting Legitimacy and Accountability in Polycentric Regulatory Regimes’ 2 (2008) Regulation & Governance 137.

14Transparency Regulation (n 7) Arts 11 and 12.
15Ibid., Art 11(2).
16Eg, Commission Decision 2002/47/EC Euratom of 23 January 2002 amending its Rules of Procedure [2002] OJ L021

(hereafter, Decision on document management); Commission Decision 2004/563/EC Euratom of 7 July 2004 amending its
Rules of Procedure (2004) OJ L251/9 (electronic and digitised documents); Commission Decision 2001/937/EC of 5 December
2001 amending its Rules of Procedure (2001) OJ L345 (hereafter, Commission, Decision on application of Regulation 1049/
2001); Commission Decision 2021/2121 of 6 July 2020 on records management and archives (2020) OJ L 430/30 (hereafter,
Commission Decision on records management) <https://ec.europa.eu/info/sites/default/files/c_2020_4482_en.pdf> accessed
28 February 2024; Implementing Rules for Decision C(2020) 4482 on records management and archives (2020) <https://ec.
europa.eu/info/sites/default/files/sec_2020_800_1_en.pdf> accessed 28 February 2024.

17Transparency Regulation (n 7) Arts 11 and 12.
18Theoretical discussion on technology’s regulatory powers: abilities to guide action see eg, Brownsword (n 13); also, as

early as the 1990s, Lessig argued that the architecture, or technological construction, of systems regulates behaviour in the
digital sphere by allowing and restricting behaviour, L Lessig, ‘Law of the Horse: What Cyberlaw Might Teach’ 113 (1999)
Harvard Law Review 501, 509.
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regulatory powers. By showing this, I argue that once this regulatory ability is recognised, it should
be considered, and the negative effects minimised when designing legally relevant technology such
as document registers.

Since the aim is to unravel how the document register is able to influence access to documents,
that necessarily requires a closer look at the technology itself. Consequently, computer science,
and more specifically human-computer interaction (HCI) studies, will be used to understand the
technology, while keeping the research focussed on the legal processes and effects. Similar bridging
of the gap between law and technology has been conducted in socio-legal research of technology
for some decades now,19 establishing the theoretical grounds from which questions related to law
and technology can be observed. Empirical, more nuanced studies are still in the minority.20

It should not come as a surprise, then, that computer science and HCI studies to date have moved
to far more complex systems than the technology examined in this article, ie, search engines.
However, multiple factors ‘taken for granted’ by computer scientists can be shown to be relevant
when the technology is examined through a legal lens. For example, the assertations that
technology is always socially situated and human decision-making is constantly involved even in
the most extensively autonomised systems are recognised in HCI research21 and remain
normative assumptions that underlie this Article.

In the following, the Article is divided into five sections. In section two, I build on critical
transparency studies that emphasise the mechanisms of transparency and place the document
registers in context using a funnel metaphor. I continue to present the methodological premise of
the following critique of the artefact – the RegDoc – by drawing from HCI based walkthrough
approach. In other words, in section two, I place the case study of RegDoc in the context of
transparency through the funnel metaphor and then present the method of the artefact critique.

In section three, I will conduct the walkthrough and reveal various aspects relating to the
technology and its design that are able to limit access to documents in their own right. The analysis
concentrating on the RegDoc as a case study is a necessity, since I dive deep into the technology of
the specific document register. RegDoc was chosen due to it being the main document register of
the Commission.

In the fourth section, I draw on HCI studies to discuss different user groups of the document
register and link it to how the document register functions. I show from the technology’s
perspective how it is designed caters to certain users, which can be considered problematic from
the perspective of transparency. To be sure, aspects relating to the technology and the users are
intertwined, and therefore the separation of the topics comes with limitations on the continuity of
the argument. However, due to the complex nature of the technological aspects as well as the user’s
interaction with the technology, the division was necessary for the sake of clarity. Before
concluding, in section five, I show how limiting the usability of document registers can have
problematic ripple effects on direct access to documents requests.

In the third and fourth section, user interviews are used to illustrate experts’ personal
experiences with using the RegDoc. Also, institutional interviews are included to get a better
understanding of the technology. The interviews were conducted in a semi-structured way and
held in an online meeting service (Zoom), with the exception of one case in which a phone call was
used instead. They were recorded with the consent of the interviewee. The interviews were
transcribed and all who requested a copy of the transcript received it. The data are held and used

19Eg, MHildebrandt, ‘Legal and Technological Normativity: More (and Less) than Twin Sisters’ 12 (2008) Techne: Research
in Philosophy & Technology 169; R Koulu, ‘Crafting Digital Transparency: Implementing Legal Values into Algorithmic
Design’ 8 (2021) Critical Analysis of Law 81; G Sullivan, ‘Law, Technology, and Data-Driven Security: Infra-Legalities as
Method Assemblage’ 49 (2022) Journal of Law and Society 31.

20One exception comes to mind, L Diver et al, ‘Typology of Legal Technologies’ (2022) <https://publications.cohubicol.
com/typology/> accessed 28 February 2024.

21Eg, S Woolgar, ‘Configuring the User: The Case of Usability Trials’ 38 (1990) The Sociological Review 58; JL Davis,
How Artifacts Afford: The Power and Politics of Everyday Things (MIT Press 2020).
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in semi-anonymised fashion, including a broad category of affiliation and a title. The institutional
interviews included one interview with the ombudsman’s office, an official who does not represent
the opinion of the European Ombudsman, and two Commission officials. The user interviews
followed a purposive sampling method where the users were chosen as experts who work closely
with the Commissions’ documents regularly, or at least have done so. They included two
journalists, one academic, and five personnel from several Non-Governmental Organisations
(NGOs). Since the NGO personnel comprised more than half of the users interviewed, this creates
a bias in the dataset. Due to the uneven representation and the fact that only eight expert users
were interviewed, the sample cannot be considered as fully representative of experts who work
with EU documents, and they should not be considered as primary source material for the
argument. Overarching themes from the expert user interviews are included for illustrative
purposes.

2. An approach to studying mechanisms of transparency
Transparency – a central concept for democratic systems – has been characterised in critical
transparency studies as messy,22 paradoxical,23 and dependent on the governing body’s
hermeneutic convictions on transparency rhetorically as well as practically.24 In general,
information disclosure is a necessary condition for transparency. However, mere information
provision is not sufficient if the goal is to make the governing entity’s actions and decisions visible
and comprehensible to the public.25 If transparency were considered reductively as merely
shedding light on something, it would leave out the complex processes which occur around the
transparency efforts and necessarily affect the levels of transparency.26 The aspects linked to
procedural transparency are necessarily contingent on the level, type, and form of information
provided.

22Transparency as a magic concept see eg, C Pollitt and P Hupe, ‘Talking about Government: The Role of Magic Concepts’
13 (2011) Public Management Review 641; E Alloa, ‘Transparency: A Magic Concept of Modernity’ in E Alloa and D Thomä
(eds), Transparency, Society and Subjectivity: Critical Perspectives (Palgrave Macmillan 2018) 29; Transparency also cannot be
isolated from the social context. Flyverbom has shown how projects about transparency are conditional on cultural and
political factors, the possibilities, wills, and structures from which the transparency efforts grow. M Flyverbom, ‘Sunlight in
Cyberspace? On Transparency as a form of Ordering’ 18 (2015) European Journal of Social Theory 168, 170–1.

23Eg, Field has shown how transparency implemented to increase public trust may have paradoxically led to highlighting
the failings of the institution and thus decreasing trust. M Field, ‘How European Union Policy Actors Use and Assess the
Effectiveness of E-Transparency’ 34 (2019) Public Policy and Administration 42, 55–6; I Koivisto, The Transparency Paradox:
Questioning an Ideal (Oxford University Press 2022).

24Eg, Flyverbom et al have shown how released information is always the result of perspectives implied in eg, selecting what
counts as necessary or good information M Flyverbom et al, ‘Disentangling the Power-Transparency Nexus’ (2011) Paper
Presented at the First Global Conference on Transparency Research (Rutgers University, Newark, USA 19–20 May 2011)
<https://hdl.handle.net/10398/dd6a4c43-5a5f-4b76-9036-5f968f227aea> accessed 28 February 2024. 12; the nature of
transparency, the aspects it consists of, and the information it includes can be defined and later re-defined. Passive information
provision does not necessarily result in transparency, LT Christensen and J Cornelissen, ‘Organizational Transparency as a
Myth and Metaphor’ 18 (2015) European Journal of Social Theory 132, 141; Non-provision of information can happen legally
outside the wide-ranging access to documents legislation. Pasquier and Villeneuve show eg, a court interpreting the law so that
the given document or subject area does not fall within the remits of the law or information dumping, M Pasquier and J-P
Villeneuve, ‘Organizational Barriers to Transparency: A Typology and Analysis of Organizational Behaviour Tending to
Prevent or Restrict Access to Information’ 73 (2007) International Review of Administrative Sciences 147, 147.

25Eg, Roelofs questions the traditional understanding that information should be made public, thus expanding the field of
what should be made transparent P Roelofs, ‘Transparency and Mistrust: Who or What Should be Made Transparent’ (2019)
Governance 565; Information provision does not equal accountability, since the information has to be understandable and
there must be processes in to scrutinise the governing body based on the information gained.

26See eg, J Roberts, ‘No One is Perfect: The Limits of Transparency and an Ethic for “Intelligent” Accountability’ 34 (2009)
Accounting, Organizations and Society 957.
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Transparency as a concept simultaneously means both the administrative procedures and the
mindset which underpin the actions for transparency. Transparency and information provision
can be understood not only as conduct, but also as an attitude, including the commitment to
operate openly and under the scrutiny of the public.27 Both the information as a starting point and
the processes as the focus are essential features in the understanding of transparency, and allow for
an examination of the issues from a broader perspective: the processes before, during and after
providing information. The procedural and operational background of transparency may affect its
consequences, sometimes in significant ways. Therefore, when evaluating transparency, the
factors considered matter not only on the respective level of existence but also on the level of
functioning.

Transparency laws are central in securing transparency, but we cannot stop there. Believing
that what is written down is how things are leaves out the extensive interpretative element of law,
as well as the discrepancies that lie between law-in-books and law-in-action. Transparency should
be understood not only as talk but also as action.28 Clearly, there first needs to be a will to legislate
on the subject, which then yields the relevant laws.29 But the laws do not produce outcomes
corresponding to the demands if they are too vague, not implemented, or if they are somehow
circumvented. The implementation of the laws as well as the processes and mechanisms
surrounding transparency can be considered the actions of transparency, which are built upon the
speech of transparency. The promises, normative calls, and, to a lesser extent, the law are nothing
more than an idealistic utterance of the preferred state of affairs as long as we cannot see an effect
in the real world.30 Therefore, we must also look beyond the black-letter rules governing
transparency and see how access to information is operationalised in practice within the
institutions.

Technologies equipped for transparency can produce legal effects as objects that mediate the
realisation of the legally relevant matter (transparency). A key aspect is that some of these legal
effects stem from the construction and maintenance of the technology. Thus, the document
registers are not merely objects of the law,31 but also contribute to making a legal meaning.32 The
idea is to understand the legal phenomenon of transparency as also including the role of materials
such as document registers in shaping and mediating interactions relevant to the law.33 This role
in shaping the legal relations that contribute to making a legal difference is what makes materials
such as document registers specifically legal materials.34 They take part in the production of the
legality of proactive transparency precisely based on the parameters they have been made to

27Flyverbom et al (n 24) 10–11.
28Practices of governing institutions may have negative consequences for transparency, eg, practices that mask information

and selectively reveal it S Drucker and G Gumpert, ‘Through the Looking Glass: Illusions of Transparency and the Cult of
Information’ 26 (2007) Journal of Management Development 493, 495; Practical example: Council of the European Union
informal decision-making practices, M Hillebrandt and S Novak, ‘Integration without Transparency? Reliance on the Space to
Think in the European Council and the Council’ 38 (2016) Journal of European Integration 527, 531.

29The talk about the importance of transparency has resulted in the codification of the political will to act. Conduct of
transparency is often governed by rules that have been developed on the basis of this ‘will to act’ and the extent to which there
is institutional will to be scrutinised. C Hood, ‘Transparency in Historical Perspective’ in C Hood and D Heald (eds),
Transparency: The Key to Better Governance? (Oxford University Press 2006) 5.

30This relates to Austin’s speech act theory, according to which speech is only happy or successful when the relevant
conditions are met, including correct and complete execution, JL Austin, How to Do Things with Words (Oxford University
Press 1962) 6, 14; Also, I wish to emphasise that I do not mean that laws related to transparency are all but empty promises,
since their influence does not rest merely on the practical adaptation. However, here I wish to highlight that it is also important
to see what is happening in the real world.

31Transparency Regulation (n 7) arts 11 and 12.
32HY Kang and S Kendall, ‘Introduction’ 23 (2019) Law Text Culture 1, 7.
33E Cloatre and D Cowan, ‘Legalities and Materialities’ in A Philippopoulos-Mihalopoulos (ed), Routledge Handbook of

Law and Theory (Routledge 2018) 426, 437.
34HYK and S Kendall, ‘Legal Materiality’ in S Stern et al (eds), The Oxford Handbook of Law and Humanities (Oxford

University Press 2019) 12.
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function within.35 As legal materials,36 document registers are part of the legal processes of
transparency. In the next section, I will present a way to systematise transparency by using a
funnel as a metaphor for the multiple levels that practically limit information provision in the
process of proactive access to documents.

A. Funnel of opacity

As mentioned, the basic goal of transparency is to make the actions and decisions of the governing
entity visible and comprehensible to the public. In practical terms, it would be impossible to expect
accountability or legitimacy without both visibility and comprehensibility. To that end it is
important to understand the context within which the transparency laws function and what other
aspects may limit access. The funnel of opacity is created to do just that, concentrating on
proactive transparency within the EU legal framework.

In the EU, access to documents is governed by the Transparency Regulation.37 The regulation
provides a right to access to documents unless the Article 4 exceptions apply for the particular
document.38 In other words, only Article 4 exceptions can legally limit access. However, that is not
always the case in practice. Scholars have recognised limitations on access to documents beyond
the Article 4 exceptions, such as unofficial institutional practices.39 I bring forward the argument
that from the point of view of proactive transparency, the document registers can further hinder
the ability to gain access to documents. What makes this matter significant is that technology is
available to mitigate these limiting effects and the end product is always a choice (intentional
or not).40

Figure 1 provides a visualisation of the transparency pipeline, concentrating on how the
accessibility and understandability of the documents diminishes towards the bottom of the funnel.
Although the Figure is a simplification, it aims to provide an image of proactive access to
documents beyond the Transparency Regulation’s promises. All documents in box 1 are the
documents mentioned by Article 2 of the Transparency Regulation: all documents that relate to
policies, activities, and decisions within the institution’s responsibility,41 to which therefore there
is a right to access.

The only exceptions to that right are codified in Article 4. Therefore, box 2 represents the
smaller pool of documents which should be accessible when the documents that fall under
the Article 4 exceptions are removed. Box 3 presents an even smaller number of documents that
can be searched through the document registers. This is where the Article concentrates on. What
happens in that box? How and why can (and do) the document registers further hinder the ability
to gain access to documents?

To be sure, the funnel of opacity does not stop there. What further hinders the ability to gain
access to documents, and especially to understand them is, for example, the language used. That is
represented in box 4. Unofficial leaks do not pass through the pipeline but are generally leaked by

35Kang and Kendall, ‘Introduction’ (n 32) 7.
36Kang and Kendall, ‘Legal Materiality’ (n 34) 1. Legal materiality as a legal theory understands law as hermeneutic but also

a material phenomenon. It sees law as also being produced through materials. Studies have mapped out the roles of ‘materials’
of law in relation to, eg, courtrooms L Mulcahy, Legal Architecture: Justice, Due Process and the Place of Law (Routledge 2010);
architecture R Vos and S Stolk, ‘Law in Concrete: Institutional Architecture in Brussels and The Hague’ 14 (2020) Law and
Humanities 57; consent forms MA Jacob and A Riles, ‘The New Bureaucracies of Virtue: Introduction’ 30 (2007) Political and
Legal Anthropology Review 181.

37Transparency Regulation (n 7).
38Ibid., arts 2, 3, and 4.
39Eg, M Hillebrandt and S Novak (n 28).
40This Article does not address intention.
41Transparency Regulation (n 7) Arts 2 and 3.
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a private party who has been involved in the issue. The unofficial release of documents has been a
topic of a Court of Justice of the European Union (CJEU) decision, in which it was ruled that the
fact that a document has been released unofficially does not equate to the official release, where the
searcher or requester can confirm the officiality of the document.42 The official means to gain
access to documents is of great importance.

It becomes apparent that mere concentration on the laws and their promises is not enough, but
we will need to focus on the processes and mechanisms ultimately being an essential part of the
space in which transparency functions.43 When technology is used for pursuing something ‘legal’,
such as access to information, the characteristics of the technology as a ‘mediation tool’ are
exposed as visualised in Fig. 1. Technology has been equipped between the text of the law (right or
obligation) and the outcome of the action done to pursue the right or obligation.44 How the
mediation technology is built and presented inherently influences the ability to exercise the right
or obligation that arises from the law. Thus, the document register presented in box 3 is the

Figure 1. Proactive transparency pipeline – funnel of opacity.

42In this case, a researcher’s access to documents request was denied because the document was already publicly available,
but through unofficial sources. The appellant argued that, due to the nature of academic work, having access to the official
document was necessary for the integrity of the research and the Court ruled in her favour. The CJEU ruled that treating
disclosure of a document though unofficial means is not the same as disclosure by the institution concerned, and such
unofficial disclosure cannot be considered disclosure of the document, Case C-761/18 P Leino-Sandberg v Parliament
EU:C:2021:52.

43Albu and Flyverbom describe this type of analytical approach as a ‘performativity approach on transparency, where
transparency is also about the conditions, settings, mechanisms and processes and therefore the mediating object are essential
for transparency. Thus ‘governing’ of transparency is done not only through laws and institutional practices but also through
ICT. O Albu and M Flyverbom, ‘Organizational Transparency: Conceptualizations, Conditions, and Consequences’ 58 (2016)
Business and Society 268, 289.

44To materialise the citizens’ right of public access to documents (law) online public registers have been created (ICT) to
provide access to the documents (performance on the law).
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context of this article. In the next section, I draw from an HCI-based walkthrough method to
execute the critique of the artefact (document register) in section 3.

B. The walkthrough method

Technology’s materiality simultaneously means that the technology generates affordances.45 In the
most basic terms, the concept of affordances encapsulates the idea that a material artefact, such as
a website, limits or allows certain kinds of behaviour. Affordances can be also understood as
actions that are facilitated by the technology’s design. In legal materials, these affordances can
make a legal difference. When the technology is created to perform a legal function, such as access
to documents, the affordances of the document register require closer scrutiny. One way to do it is
through a walkthrough method created by Light et al.46

The walkthrough method was originally created to study apps, but its flexibility and
transformability to context-specificity allows its use as a guideline for studying document
registers.47 In essence, the aspects to consider are the environment of expected use, and the
technical walkthrough.48 The environment of expected use for the document registers stems from
the law. It includes wider normative calls for transparency, linking it to democratic principles and
the more specific legal requirements from the Transparency Legislation. Since the document
registers are part of the administrative functions, the environment also includes institutional
aspects such as manpower and budget.

The rest of the aspects are more technology-specific, and that is where I will concentrate in the
next section. I will ‘walk through’ the Commissions’ Register of Documents and analyse the
affordances from the perspective of how they can affect the right to/obligation of access to
documents. For the purposes of analysing the Commissions main document register, I have found
two separate technological aspects that are considered as having influential affordances. In other
words, these two dimensions of the technology shape the ability to gain access to information and
limit the capability to use the document register for such purposes. These two aspects are the scope
and the searchability of the register. Furthermore, the user – a person aiming to gain access to
documents through the document register – is a central actor in the access to documents
landscape. Therefore, after walking through the technological aspects that limit access to
documents, the user’s role is explored in section 4.

3. Walking through the Register of Commissions’ Documents (RegDoc)
A. The Commission’s registers and the RegDoc

The Commission currently maintains 11 sources of documents, most of which are document
registers (Fig. 2). In theory, proactive publication of documents is a common practice in the
Commission, limited only by the types of documents included in the archives and the trust that
the documents will be registered by individual officers.49 Each register contains documents of a

45The affordances of technology have been theorised for some time and the concept has many meanings. Affordances as
actions guided by design, DA Norman, The Psychology of Everyday Things (Basic Books 1988); affordances as behaviours that
are offered or constrained, JJ Gibson, The Ecological Approach to Visual Perception (Psychology Press 2015); affordances as
influences on how the users perceive the actions they can take T Bucher and A Helmond, ‘The Affordances of Social Media
Platforms’ in Jean Burgess et al (eds), The SAGE Handbook of Social Media (SAGE Publications 2018) 233–253; Davis (n 21).

46B Light et al, ‘The Walkthrough Method: An Approach to the Study of Apps’ 20 (2018) New Media & Society 881.
47Ibid., 896–7.
48Ibid., 887–8.
49Eg, 19,849 documents were added to the Commission registers in 2020. Commission, Report from the Commission on the

application in 2020 of Regulation no 1049/2001 regarding public access to European Parliament, Council and Commission
documents COM(2021) 459 final/2 (9 November 2021); documents are either directly ‘added’ to the registers datasets or
registered as documents by independent officials, depending on the document type.
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specific type relating to infringement proceedings, comitology, and historical information, for
example.50 All 11 sources of documents are distinct when it comes to the user interface, search
functions and in some cases, the archive.51 Thus, the registers have been built according to several
technological structures.52 As the registers are independent, they rarely share information between
them,53 meaning that a search in one register may show zero results when in reality the document
is searchable from another register.

All 11 sources of documents are currently operational, but they are to be unified within a single
register in the future, in accordance with the New Register of Commission Documents Reform.54

The aim of the project is to progressively update the registers’ underlying technology (some of
which is aging or already outdated),55 link the document archives, and ultimately create a one-stop
document register which would include documents from all the separate registers.56 The project
was begun in 2018 and RegDoc was opened for the public on 17 May 2021 with a revamped visual

Sources of documents available

European Commission

Register of Commission documents - main register of Commission documents containing
proposals, impact assessments, delegated and implementing acts, other Commission
decisions etc.

•

•
•

•

•

•

•

•

•
•

•

Comp etition cases register - documents related to state aid, merger, anti-trust and cartel cases

Register of delegated and imp lementing acts - documents and information related to the whole
lifecycle of Commission delegated and implementing acts

Comitology Register - documents related to the work of the committees in the context of
comitology procedures

Have your say. - Commission laws and policies currently in development (e.g. roadmaps, draft
delegated/implementing acts) and for which you can provide your feedback

Commissioners’ web p ages - meetings between Commissioners/their Members of Cabinet and
external stakeholders, Commissioners' mission costs and agendas

Information about Commission infringement decisions - information about Commission
decisions on infringements by EU country, policy area or date

Economy, finance and the euro p ublications - economy, finance and the euro publications
(institutional papers, reports, economic briefs, discussion papers, technical papers)

Press Corner - Press material from the Commission Spokesperson's Service

Publications - Commission planning and strategy documents, factsheets, studies, tender
opportunities, statistics, public opinion documents

Historical archives – documents older than 30 years.

Figure 2. List of Commission’s document registers. Source: Commission, ‘How to access commission documents?’.

50Commission, ‘How to Access Commission documents’ <https://ec.europa.eu/info/about-european-commission/service-
standards-and-principles/transparency/freedom-information/access-documents/how-access-commission-documents_en>
accessed 28 February 2024.

51Interview with Legal and Policy Officer in the Commission of the European Union (Online, 9 February 2022).
52Commission, Final Report: Study of the Secretariat-General Registers 18.0 (26 April 2019) 28.
53Ibid., 23.
54Interview with Legal and Policy Officer in the Commission of the European Union (Online, 9 February 2022).
55Commission, Study of the Secretariat-General Registers (n 52) 6–7.
56Commission, ‘The New Register of Commission Documents is Now Available’ (27 May 2021)<https://ec.europa.eu/isa2/

news/new-register-commission-documents-now-available_en> accessed 28 February 2024.
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design and searchability functions.57 The current phase of the project includes the integration of
all the separate registers into one.58 Although this phase should have been concluded by 2023,59

at the time of writing, such integration has not yet happened.

B. Scope of the registers – RegDoc and only adopted documents

What can be searched for from a document register necessarily depends on what documents the
register has in its database. At the same time, the decisions on what to include in the database
shape what is perceived as ‘reality’ through the search results from the register.60 In technology
studies, it has long been clear that technology, data, and their construction are not necessarily
neutral. Considerations of importance, for example, shape the choices about what to include in the
database.61 In addition to the choices of the creators, internal guidelines on the requirements of
relevant data influence what should be included. The decision-making on what is included and
what is not affects the outputs from the register.62 As Parmiggiani and Grisot have argued, value is
co-created from the data through influencing what the databases contain.63 The underlying data
creates new visibilities as well as invisibilities by choosing what the technology is able to show to
the user.64 Choosing to leave something out decreases the direct value of the data through
concealment and consequent issues to bring it to light.65 For example, documents related to
unofficial decision-making can be left out of the database without publicly disclosing that this has
been done. A document register cannot present anything that is not in the database.

The RegDoc is considered to be the ‘main register of Commissions documents’.66 The website
states that it ‘includes various types of Commission documents’ followed by a list of examples.67

Thus, the list of different types of documents presented in the website is not exhaustive. Since the
Commission upholds 11 different sources of documents, of which the register of documents is
the ‘main document register’, the fact that it is not entirely clear what documents can be found in
the RegDoc makes searching for relevant documents a challenging task.

From a technological perspective, the types of documents included in the RegDoc are more
precisely limited, albeit this information is not available on the website. Technically, for a
document to be recorded in RegDoc, it has to be ‘adopted’.68 This is because of the technological
construction of the register: it retrieves the searchable documents from an internal archiving
system called DECIDE.69 DECIDE only includes documents that have been adopted.
Consequently, internally archived documents which have not been adopted, such as informal
meetings, meetings without adopted summaries, text messages, or emails cannot be found in

57Ibid.
58Ibid.
59Ibid.
60E Parmiggiani and MK Grisot, ‘Data Infrastructure in the Public Sector: A Critical Research Agenda Rooted in

Scandinavian IS Research’ (2019) Tenth Scandinavian Conference on Information Systems Nokia, Finland, 2.
61G Hall, ‘Introduction: White Noise: On the Limits of Openness (Living Books Mix)’ in G Hall (ed) Digitize Me, Visualise

Me, Search Me: Open Science and its Discontents (Open Humanities Press – An Imprint of Publishing University of Michigan
Library 2011).

62M Düro, ‘Crosswalking EUR-Lex: A Proposal for Metadata Mapping to Improve Access to EU Documents’ (2009)
Official Publications of the European Communities (Printed in France) 151.

63Parmiggiani and Grisot (n 59) 2.
64Ibid., 2.
65Ibid., 1–2.
66Commission, ‘How to Access Commission Documents’ (n 50).
67Proposals, recommendations, impact assessments and their summaries, Commission delegated and implementing acts as

well as minutes and agendas of weekly College meetings. Commission, ‘Register of Commission Documents’ <https://ec.
europa.eu/transparency/documents-register/> accessed 28 February 2024.

68Interview with Legal and Policy Officer in the Commission of the European Union (Online, 9 February 2022).
69Ibid.
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RegDoc. If these types of documents have been released sporadically, they may be searchable
elsewhere, such as from the Press Corner. Crucially, if that is the case, they are not subsequently
archived into any of the registers.70 There are also inconsistencies with the types of documents the
RegDoc includes because confirmatory applications for document requests have not been
included in the register even though they are official decisions of the Commission.71 Overall, the
categorisation of what is included happens due to the interaction of the archiving system DECIDE
and the RegDoc.72

Even though examples of the types of documents included in the RegDoc are listed on the
website, it becomes evident that it is not entirely clear which documents are included in the
register and which are not. This was also mentioned in the user interviews. Some of the users
interviewed highlighted that what is included in the register is uncertain to them and therefore
there might be some difficulties in using the register.73 A journalist wished in their interview for
more information on how the registering of documents happens, who registers them, and why.74

Some reported that even if they knew the exact document number, the search did not always
produce relevant results.75 It could have been the case that the documents searched for in the latter
example were documents that had not been included in RegDoc. An interviewee from a legal
service in an NGO verbalised their concerns as, ‘the fundamental problem of what is actually being
put on the public register’76

The scope of the registers regarding what is included, and consequently, what can be retrieved
from them, is limited by the design choices of the technology. Importantly, the Commission
controls what they proactively make public and what not. The internal document registering
guidelines drafted by the institution influence the ability to access documents of which there are
no traces in the registers. For example, electronic communication, such as emails and instant
messages, are not adopted documents, and hence are not included in RegDoc; it simply is not built
to include such documents, nor is there a separate register for electronic communication.77

Furthermore, the internal archiving systems seem to function so that such communication is not
usually available in the Commission’s internal registers and is sometimes not registered at all.78

If such documents are not registered, it is much harder for the institution to look for the
documents when they are requested. Similarly, when electronic communication is not included in
any of the registers, even as metadata, it is hard for the public to know what documents even exist

70Ibid.
71The Ombudsman has made a decision suggesting that the Commission include the confirmatory application documents

in the relevant register, European Ombudsman, Decision on the European Commission’s failure to make public proactively all
‘confirmatory decisions’ it takes following requests for review of public access to documents requests, Decision Case 763/2020/
DL (2021) <www.ombudsman.europa.eu/en/decision/en/140202> accessed 28 February 2024.

72Categorisation in itself is a powerful intervention to control the outflow of information. T Gillespie, ‘The Relevance of
Algorithms’ 167 (2014) Media Technologies: Essays on Communication, materiality, and society 167; GC Bowker and SL Star,
Sorting Things Out: Classification and its Consequences (MIT Press 2000).

73Interview with a person from a Legal Service of an NGO (Online 20 January 2022); Interview with a Researcher in an
NGO (Online 20 January 2022). Interview with a Doctoral Student (Online 24 January 2022); Interview with a Researcher in
an NGO (Online 9 March 2022).

74Interview with a Journalist (Online 3 February 2022).
75Interview with a Researcher in an NGO (Online 9 March 2022); Interview with a Doctoral Student (Online 24 January

2022).
76Interview with a person from a Legal Service of an NGO (Online 20 January 2022).
77Furthermore, since communication is often considered to be ‘documents of short-lived nature’ they are deleted after six

months, European Ombudsman, Reply of the European Commission to the Recommendation from the European
Ombudsman regarding the European Commission’s refusal of public access to text messages exchanged between the
Commission President and the CEO of a pharmaceutical company on the purchase of a COVID-19 vaccine, Case 1316/2021/
MIG (2022) <https://www.ombudsman.europa.eu/en/doc/correspondence/en/157681> accessed 28 February 2024 3;
Commission, Guidelines on document management and access to documents CD/ARES(2015) (2015) Annex 1 2.

78Ombudsman, Reply of the Commission 1316/2021/MIG (n 4).
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in the first place.79 The archiving rules and the technology available limit the ability to review
whether a document could be made public. The control over the guidelines as well as the practice
of individual officials who register such documents in the internal databases highlights the ability
to influence the information that is given out. It is through the technology that this control
becomes particularly visible. For documents that are not registered in the database, unofficial leaks
and insider knowledge become the means to gain access to the desired documents.80

This problem is not confined to electronic communication but applies to all documents that are
not included in public document registers or internal archives. What is registered in the internal
archiving systems can hinder the transparency of the institution. If documents are not recorded,
they are not searchable from the internal archives, nor is it possible to make them searchable from
a public register, even if the register included such document types. A researcher from an NGO
verbalised this problem as follows.

‘I think they [document registers in general] are necessary precisely for the reason [. . .] that if
you don’t know something exists, it’s very hard to look for it.’81

C. Searchability – from the interface to the metadata

Searchability is an essential aspect of the usability of document register. Searchability means the
different ways in which documents can be searched for from the register as well as the ways in
which the search can be limited. Limiting a search is an essential feature in order to prevent a
search resulting in massive number of documents, which can be considered information dumping.

Limiting a search through technical means is intrinsically linked to the characteristics of a
document as well as the digital information that accompanies it. The documents are published in
the RegDoc in full, including the actual document and its metadata (name of the document,
publisher, date, document number) or as metadata only.82 In the latter case, a person interested in
gaining access to a document could, based on the metadata, request access to it. The metadata of
the documents are a key feature for searchability of the documents.

When searching for documents from the register, the searcher inputs a search word into the
search bar (Fig. 3). How the system retrieves the information and presents it is dependent on the
search terms, what information is included in the documents or accompanies it, and the
construction of the register.83 An equivalent function to rank documents can be made in several
ways, and the solution reached is ultimately a decision. There are ways in which information can
be concealed (consciously or not) by adopting an algorithm that obfuscates the results derived
from the database, as there are also ways to create it in a way that makes the results appear
logically. For example, if the document is accompanied with metadata,84 the system can be built to
‘prefer’ documents whose metadata corresponds to the search word and present those documents
at the beginning of the list of all documents. At the same time, the search word inserted into the
search bar can be analysed by the system in several ways that are decided by the user, such as the
whole word, the whole sentence, or just part of the word or sentence.85 A document register
generally is made to function according to the latter if the search word does not correspond to any
metadata.

79See more P Leino-Sandberg, The Politics of Legal Expertise in EU Policy-Making (Cambridge University Press 2021)
164–70.

80Case C-761/18 P Leino-Sandberg v Parliament (n 42); Ombudsman, Recommendation Case 1316/2021/MIG (n 1).
81Interview with a Researcher in an NGO (Online 16 February 2022).
82Interview with Legal and Policy Officer in the Commission of the European Union (Online, 9 February 2022).
83R Matheus et al, ‘Design Principles for Creating Digital Transparency in Government’ 38 (2021) Government

Information Quarterly 1, 3; S Wang and K-L Zhang, ‘Searching Databases with Keywords’ 20 (2005) Journal of Computer
Science and Technology 55, 58–9.

84Such as document number, date of adoption etc.
85Wang and Zhang (n 82) 59.
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The first part of the RegDoc reform was completed in March 2021 and included changes in the
searchability functions of the register.86 The functions now include the option to conduct a word
search and limit it to the title and/or the content of the document (Fig. 3).87 The RegDoc also
allows the user to limit the search terms to one word at least, all words, or exact phrase (Fig. 3).88

Thus, a searcher can limit their search on the RegDoc website, which enhances their ability to
search for relevant documents.

The metadata information linked to each document, namely the document name, the
publisher, the date, and the document number89 are the datapoints based on which the document
can easily be searched for in the ‘keywords’ section, as explained above. Of these four identifiers,
the name and document number are specific to a given document. Knowing the specific metadata

Figure 3. User interface of the RegDoc search section. Source: Commission, ‘Register of Commissions Documents’.

86Interview with Legal and Policy Officer in the Commission of the European Union (Online, 9 February 2022).
87Ibid.
88Commission, ‘Register of Commission Documents’ (n 66).
89Ibid.
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accompanied with the document, the four identifiers, increases the probability of finding the
relevant document.

Thus, the metadata that accompanies the document is an essential aspect that fosters the ability
of a searcher to find the relevant document. The Publications Office of the European Union has
noticed this importance in relation to EUR-Lex. Metadata’s relevance in improving the overall
visibility of relevant content of searches in EUR-Lex was discussed in the publications office’s
management plan from 2021.90 Importantly, RegDoc does not include the subject matter or the
key words of the document as metadata. This is problematic, given that including subject matter is
an obligation from the Transparency Regulation, but it was left out from the more specific
guidelines.91 Lacking subject matter in the metadata is one major factor that limits the meaningful
use of RegDoc.

A Commission official stated that due to the lack of manpower and budget and the vast number
of documents that are included in the RegDoc, it is impossible for them to include the subject in
the metadata.92 As a result, the search is based only on the words that are mentioned in the
document or in its title. Without the subject in the metadata, especially with the occasional
counterintuitive naming of documents,93 the ability to search for relevant documents is reduced.
On the other hand, if a searcher knows the document number or other specificities of the
document they are searching for, RegDoc is better equipped to provide the relevant document.
This shows that a high level of knowledge is often needed to be able to use the register successfully.

Examination of the search options in RegDoc and the consequences of leaving out the subject
matter metadata shows that while the ability to limit the search decreases unwanted search results,
a necessary condition is again that the user has at least some knowledge of what they are searching
for. Lacking subject matter metadata means that knowing other metadata information, such as the
document number, is more important in using the register successfully. This type of information is
highly expert knowledge that the public cannot reasonably be expected to know. The high
requirement of pre-existing knowledge needed, not only on the institution and its competences
but also the specifics of the documents that are considered to include information that the searcher
wants, was brought up in the user interviews. A researcher and a project leader from separate
NGO’s explain their views as follows:

‘There is one main problem, which is that the entry level of knowledge you need to have to
approach this register is really quite high, in order to find something that is useful to you. So,
for instance, if you only look for certain words or if you do a word search, for example, I think
that in my experience at least, what you will come up with is a trillion documents that [are]
quite difficult to navigate. So, you might be able to narrow down the search if you look for, for
example, a legislative file, if you have a code or [something] more specific or you know the
branch of the Commission that was most involved or so on.’94

‘I’m in a work environment [with] a lot of academics and of course they did sometimes
know those complicated numbers. But just imagine someone who’s not used to searching for
stuff [. . .] like knowing these numbers, those titles [. . .] I think it must be horrible.’95

90Commission, Management Plan 2021, Publications Office of the European Union (8 March 2021).
91Transparency Regulation (n 7) Art 11(2); Commission Decision 2001/937/EC (n 16).
92Interview with Legal and Policy Officer in the Commission of the European Union (Online, 9 February 2022).
93Interview with a Doctoral Student (Online 24 January 2022); Interview with a Journalist (Online 3 February 2022).
94Interview with a Researcher in an NGO (Online 9 March 2022).
95Interview with a Project Leader in an NGO (Online 8 February 2022).
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4. Users – what is supported and what is expected
Two main issues arise in relation to the user. Firstly, the target user is always embedded into the
design (intentionally or not) of the technology.96 This is the case in all technologies that are built to
have an interactive function. Secondly, some abilities are always presumed from the user.97 This is
in a way a continuation of the fact that the user is always embedded into the design. Next, I will
expand on these points from the access to documents perspective, concentrating on RegDoc.

In designing a digital system that a user interacts with, the attributes assumed of the user of the
technology are configured into the system. As there are different types of people, there are
necessarily different types of interactions with the technology.98 Most of the document registers
are concerned with document representation and ranking, but the users should also be considered
in order to cater to their needs meaningfully.99 In creating a document register, the fundamental
question to answer is: what abilities are presumed of the users? The answer to this question guides
the design of the document registers.

The users of document registers are a varied group of other than institutional actors who wish
to gain access to a document, and consequently to knowledge. The users’ representation in the
digital sphere can be differentiated from the physical people if we emphasise the type of search
conducted from the document register. In other words, the emphasis is on the types of searches
that can be conducted, irrespective of the user being a member of the public or from a specific
field, with different motives for gaining knowledge. Therefore, the analysis below builds on ways
in which documents can be searched for from the document register rather than specific groups of
people. Thus, it is not a presentation of ‘a user’, but rather of search styles.

There are two main types of searches that are conducted in search engines, including document
registers.100 Firstly, a ‘lookup search’ refers to a search in which the users have basic knowledge of
the subject and know clearly what they are looking for. For instance, they have specific knowledge
about the document’s title or reference number. Conducting this type of search is generally
unproblematic, since most document registers are built to find documents based on specific
parameters. In relation to RegDoc, knowing the specific metadata accompanied with the
document, the four identifiers, increases the probability of finding the relevant document.
This type of search commonly brings better search results since the user is able to confine their
search to certain specificities.

Secondly, an ‘exploratory search’ occurs when the user does not necessarily know in detail what
they are searching for and therefore the search itself is broader. Consequently, the user may use
key words of broad applicability, which often results in vast numbers of results from the document
register. Being able to limit the scope of the search helps to minimise the number of documents
presented in the results of such a search, which is incremental for users who do not have specific
knowledge on the documents they are searching for.101

In RegDoc, a large number of results can be expected from general exploratory searches, as the
same word may be present in multiple documents. This is so especially since the subject matter

96Eg, U Lyngs et al, ‘So, Tell MeWhat Users Want, What They Really, Really Want!’ (2018) Extended Abstracts of the 2018
CHI Conference on Human Factors in Computing Systems doi: 10.1145/3170427.3188397; Woolgar (n 21).

97JD Gould and C Lewis, ‘Designing for Usability: Key Principles and What Designers Think’ 28 (1985) Communications
of the ACM 300; CL Borgman, ‘Why are Online Catalogs Hard to Use? Lessons Learned from Information Retrieval Studies’
37 (1986) Journal of the American Society for Information Science 387.

98NJ Belkin, ‘Some(what) Grand Challenges for Information Retrieval’ 42 (2008) ACM Sigir Forum 47, 49.
99Ibid., 47.
100This was mentioned as early as 1957 in HP Luhn, ‘A Statistical Approach to Mechanized Encoding and Searching of

Literary Information’ (1957) IBM Journal 309; also G Marchionini, ‘Exploratory Search: From Finding to Understanding’
49 (2006) Communications of the ACM 41; K Athukorala et al, ‘Beyond Relevance: Adapting Exploring/Exploitation in
Information Retrieval’ (2016) IUI Information Retrieval and Search, Sonoma, USA 359, 359.

101Marchionini (n 99) 41–2.
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(the main topics of the document) is not included in the metadata of the documents in RegDoc.102

A lack of subject matter in the metadata can result in a large number of search results as the
register may bring up documents that merely include the search words even though the document
might not be about the subject. Comparatively, subject matter has been included in the metadata
of the documents in EUR-Lex, which results in the documents being easier to find. In the case of
EUR-Lex, insertion of subject matter has been done manually, one document at a time.103

Typical practice is to use a single type of document register for both kinds of searches.104

However, the different types of searches would either benefit from different types of document
registers optimised for the distinct search styles, or from a document register that is adaptable to
each style.105 The technology is available for both, but the lookup type document register is more
commonly used. In those cases, when a searcher lacks specific knowledge on what they are looking
for, the likelihood of finding a relevant document decreases. One reason is the way in which the
technology is built to accommodate users who know specificities better.

The fact that RegDoc supports look-up search inherently better than exploratory search means
that it has been built (again, consciously or not) to cater better to the needs of users who have
greater knowledge of the documents that they are searching for. One major self-standing reason
for that is the lack of subject matter metadata. Thus, there are ways to improve the ability to
conduct an exploratory search, such as the inclusion of subject matter metadata, which the
Transparency Regulation already demands.

Furthermore, since the ability to exercise one’s right to access to documents is limited, how
does that fit in with the legal principle of transparency? The legal right to access documents, which
is, according to the Transparency Regulation, only limited by legally defined exceptions, should
not rely on the abilities presumed of users. My right to access to documents should not, in theory,
be dependent on my personal abilities. I have the right, irrespective of my abilities. Furthermore,
the Transparency Regulation is intended for citizen access, as shown by several provisions in the
regulation.106 That being said, it is undoubtedly the case that the abilities of the users are a central
issue which determines the ‘success’107 of using a document register. This can be mitigated
through the design of the technology, however. In the case of RegDoc, as I have shown, its design
choices have limiting effects on the right to access documents. Only through a closer look at the
technology employed for the task will these limitations come to the fore.

To be sure, it is not only the technology that may hinder the ability to gain access to documents,
or the information contained therein. On top of digital literacy, and accessibility for special needs,
it is also a question of language and understandability, as I presented with the funnel of opacity in
section 2. All of these aspects are linked to the abilities of the users. I will provide two examples
concentrating on language, because they become visible from the technology108: firstly, the naming
of the documents and secondly, the language used within the documents.

When documents are named intuitively, they are usually easier to find. This is the case for the
RegDoc especially since the subject matter of the document is not included in the metadata and
the main ways to confine the search as examined in section 3C. Naming the documents intuitively
does not always happen and some interviewees reported that it has hindered their ability to search

102Interview with Legal and Policy Officer in the Commission of the European Union (Online, 9 February 2022).
103Ibid.
104Marchionini (n 99) 46; Athukorala et al (n 99) 368.
105Athukorala et al (n 99) 359.
106Transparency Regulation (n 7) Recitals 1–3, 11–12.
107By success I mean the ability to use the technology for its intended purpose: in this case, the ability to access the

document or gain the information that is targeted.
108Aspects such as digital literacy and special needs accessibility are essential features that affect usability but are more

nuanced and would require a different type of research method to delve into further.
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for the documents.109 The naming of the documents is linked to the institution’s internal working
language and derivable from its complex nature.

Once the document is found, an aspect that may limit transparency is the peculiar institutional
language or jargon used in the working environment and therefore also in the documents. For a
layperson, it could be difficult to know what different document names or institutionally specific
words mean.

These two examples on the language used in the documents show how the practice of
transparency cannot be limited to what the law or policy documents say about transparency. The
institutional language used in the documents is not directly related to the technology, but still
serves as a good example of the many ways in which transparency is materialised.

5. Consequences to access to documents requests
While the document registers often act as a first gateway in searching for documents that the
institution holds,110 it is also possible to access documents through direct access to documents
requests which could result in being provided with access to the official document. However,
access to document requests have own limitations.111 Furthermore, the incompleteness of RegDoc
has a further impact on the knowledge required to provide direct access to documents requests.

If a search in the registers does not provide any results, the next step is usually to send a direct
access to documents request. In relation to exploratory searches, which are not really catered for by
the document registers, a general access to documents request would be directed to ‘all documents
related to X’ due to the applicant not knowing the exact documents containing the information
required.112 ‘All documents related to X’ types of access requests are time-consuming and laborious
for the institutions,113 but the direct access to documents request means that an official search for the
relevant documents. Comparatively, the register is only able to search for documents according to
what the premade algorithms allow. As the EU institutions are legally obliged to make an attempt to
identify the relevant documents, they are expected to undertake a more thorough search than the
document register’s algorithm can produce. They may be better equipped to conduct these broader
searches than the registers, because it is possible to ask the originating institution for the document if
the institution has not registered the document in the archives. However, as the Pfizer case shows,
gaining access to non-recorded documents is still problematic.114

Using the registers to find what documents even exist in the first place is fundamentally linked
to direct access to documents requests. This is apparent from the CJEU’s finding of ‘presumption
of lawfulness’, a legal principle that was found to apply to access to documents requests.115

In practice, ‘presumption of lawfulness’ means that when an institution claims that they do not
have the document(s) requested, the burden of proof shifts to the applicant to present ‘sufficient
and consistent evidence’ of the likely existence of the said document.116 Applicants are arguably at

109Point mentioned by two interviewees, Interview with a Doctoral Student (Online 24 January 2022); Interview with a
Journalist (Online 3 February 2022).

110Point also mentioned in the interviews, Interview with a Researcher in an NGO (Online, 16 February 2022).
111Eg, time to get a reply and court-made principles which reduce the opportunity for an applicant to get access to a

document such as principle of non-disclosure, Cases C-39/05 P and C-52/05 P Sweden and Turco EU:C:2008:374 para 50;
Cases C-514/11 P and C-605/11 P LPN and Finland v Commission EU:C:2013:738 para 68; and principle of lawfulness,
Case C-440/18 P Verein Deutsche Sprache EU:C:2019:77.

112Eg, Commission, Decision of the European Commission Pursuant to Art 4 of the Implementing Rules to Regulation (EC)
No 1049/2001 – GESTDEM 2019/1686 (29 July 2019).

113Interview with Legal and Policy Officer in the Commission of the European Union (Online, 9 February 2022); The
European Ombudsman has also received similar claims from the Commission relating to applications of large quantity,
Ombudsman, Decision Case 763/2020/DL (n 70) para 12.

114Ombudsman, Decision 1316/2021/MIG (n 1).
115Verein Deutsche Sprache (n 111) para 14. This was the first time when the CJEU applied presumption of lawfulness to

access to documents field.
116Ibid., para 14.
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a disadvantage in these situations due to the difficulty in proving the existence of the desired
unpublished document. This directly ties in with the proper archiving of documents and
maintenance of the document registers for the applicants to show the existence of an unpublished
document. Cases in which the Commission first claims that the document does not exist only to
come back later saying they have found the document happen sporadically,117 which highlights the
problematics of the presumption of lawfulness.

Shifting the burden of proof to the applicant to show the existence of a document exemplifies the
importance of proper achieving guidelines and data management, as well as the consequences for
the legal rights and obligations related to access to documents. In extreme cases, issues with
archiving coupled with the presumption of lawfulness might result in situations in which a
document exists, but due to it not being included in the archives, it is almost impossible for the
applicant to prove its existence. Unofficial means, such as leaks of documents, would allow the
applicant to demonstrate the existence of a document,118 but the transparency of a governing
institution should not rely on unofficial leaks. In such cases, the knowledge of the governing
institutions would be confined to a specific circuit of people who know who to ask about leaks. Still,
unofficial leaks, through a private party who has been involved in the issue, are a common practice
for gaining access to a document.119 The exclusionary nature of transparency is once again
highlighted, begging the question of whom the institution’s transparency is directed to in practice.

6. Conclusion
Proactive transparency in the EU’s governance constellation is regulated not only by the legal
frames from the Transparency Regulation but also by the mediation technology – document
registers – and the users’ abilities. A walkthrough of RegDoc has revealed two main affordances of
the technology that affect access to documents via the register. Firstly, the scope of the register is
not only ambivalent but also largely limited through the adopted digital design. Secondly, the
searchability of the register is meaningfully limited by the lack of subject matter metadata even
though it is a requirement imposed by the Transparency Regulation. I have shown that access to
documents is largely dependent on the pre-existing knowledge of the searcher due to the
technology accommodating such search style (lookup search).

Implicitly or explicitly, technology is built for a certain audience, so the audience of practical
transparency is carved into the technology. In other words, technology is always designed
(consciously or not) for a certain use. This means that the design encapsulates specific types of
users to accommodate. It remains a question how this deeper logic of the technological design can
be reconciled with the legal principle, which in practice should be equal for all (rule of law).

Some of the still persistent practical issues of the document registers were already mentioned in
the Commission Green Paper (2007), which voiced the need for attention to, for example, the
scope of the register, number of documents included, and user-friendliness.120 The Commission
stated that it had started to look for ways to improve these issues,121 a statement that remains

117P Leino-Sandberg, ‘Transparency as a Critical Research Agenda: Engaging with the EU Institutions on Access to
Documents’ in P Leino-Sandberg, M Hillebrandt, and I Koivisto (eds), (In)visible European Government: Critical Approaches
to Transparency as an Ideal and a Practise (Routledge Accepted/In Press) Ch 2; Eg, Commission, Decision of the European
Commission Pursuant to Art 4 of the Implementing Rules to Regulation (EC) No 1049/2001 – GESTDEM 2018/5310
(15 February 2019).

118Eg, Leino-Sandberg v Parliament (n 42) where the applicant obtained access to a document due to it being leaked, but for
academic purposes she wanted to get the original document. The European Parliament did not provide access to the original
document, which resulted in the applicant filing a claim in the Court.

119Ibid., para 3.
120Commission, Green Paper: Public Access to Documents Held by Institutions of the European Community COM/2007/

0185 final, part 1.5.
121Ibid., part 1.5.
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questionable 15 years on and considering the issues still experienced with the registers today.
The ongoing reform has the potential to improve proactive access to the Commissions’
documents. For example, allowing users to search for other than ‘adopted’ documents from
RegDoc by connecting the databases of all the Commission document registers (as the reform
entails) would widen the scope for results. However, if parallel improvements such as including
subject matter metadata accompanying the documents are not undertaken, then it is hard to see
how the mere augmentation of documents would impact the practical ability to gain knowledge.
One major self-standing improvement which would benefit all search styles (and users) of RegDoc
would be to include the subject matter in the metadata of the documents, as became apparent in
section 3. Large costs can be expected if it is done manually, but the technological advancements of
the 21st century allows it to be done using cheaper, computational means as well.122

The technological solutions materialising transparency are not related only to RegDoc. It seems
that in some cases narratives on technology are used to postpone or circumvent political promises.
For example, a Joint Legislative Portal of the Commission, Council, and the European Parliament
has been discussed since 2016 along the same political agenda on ‘better regulation’.123 The Joint
Legislative Portal aspires to be ‘user-friendly’ and to allow ‘non-specialists’ to gain knowledge
about ongoing legislative procedures easily.124 While the creation of such a portal has been on the
political agenda frequently for almost ten years now, it does not exist yet. It seems that the
archiving procedures and systems are so distinctive that creating a cross-institutional register is
easier said than done. At the same time, the technology for the creation of such a portal exists,
which begs the question of where the political will for the creation of (the promised) portal has
stumbled. Furthermore, for example, the European Ombudsman’s inter-institutional access to
documents as well as related document-registering practices have been part of a court case,125

which indicates that the Ombudsman’s document registering practices would also benefit from
closer scrutiny. Overall, the EU institutions and bodies would benefit from, first, looking at the
technology employed for the purposes of access to documents through its capacity to contribute to
making a legally significant difference, and second, by emphasising these affordances when
designing a system for accessing documents.

For transparency to be closer to the effects desired, such as accountability or increased
democratic legitimacy, we should begin to emphasise the tools’ functionality and usability.
As I have shown, RegDoc, through its functioning and the consequent limitations from the
technological decisions, contributes to making a legal difference to the Commission’s
transparency. This is where greater emphasis is needed, not only on the laws and existence,
but practices and functionality.

Data availability statement. The academic and doctrinal data that support the findings of this study are available online. The
interview data is held semi-anonymised by the author.

122Inevitably, that would have its own issues too.
123European Parliament, Council of the European Union, and European Commission, Interinstitutional Agreement

between the European Parliament, the Council of European Union and the European Commission on Better Law-Making
(13 April 2016) OJ L 123/1, Art 39; The name is used by the working group responsible for putting in place the joint database
on the state of play of legislative files, Commission, Management Plan 2021 (n 89) 10.

124The task for creating the Joint Legislative Portal has been given for the Publications Office build the portal using the
‘building blocks’ of EUR-Lex, European Union, Digitising EU Law Production <https://ec.europa.eu/isa2/actions/digitising-
eu-law-production_en/> accessed 28 February 2024; EUR-Lex upholds collection of ‘Law-making procedures’ since 2012–
2013, which also includes co-decisions, agreements procedures, etc. but this is not the Joint Portal, Email by an anonymised
member of the EUR-Lex Helpdesk (20 March 2023); The publications office started the work in 2021, first version was
promised in 2022 with limited scope, Commission, Management Plan 2021 (n 89).

125Case T-217/11 Staelen v European Ombudsman EU:T:2015:238 paras 102, 139–140.
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