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Putting European Constitutionalism in its Place:
The Spatial Foundations of the Judicial Construction
of Europe

Tommaso Pavone*

The judicial dialogue between national courts and the European Court of Justice
as a cornerstone of European constitutionalism — The importance of understand-
ing how place-based identities shape national judges’ willingness to apply EU law
and enter into dialogue with the European Court of Justice through the prelimi-
nary reference procedure — An interdisciplinary approach for studying lawyers and
judges’ legal consciousness and sense of place-attachment — Geospatial and inter-
view evidence of how national lawyers and judges’ participation in the preliminary
reference procedure is influenced by their attachment to particular court settings
and cities — Consequences for European constitutionalism and future research on
the uneven judicial protection of EU rights.

INTRODUCTION: THE SPATIAL FOUNDATIONS OF EUROPEAN
CONSTITUTIONALISM

All social action unfolds across space: that much generates so little debate that it

constitutes something of a truism. But until recently, few scholars seriously grap-
. . o a1t T

pled with how legal practice and the ‘social life of constitutions’ — the degree to
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which social actors take constitutions for granted in lived experience’ — are equally

rooted in and structured by place. In this view, space is not merely a stage upon
which social action unfolds or a coordinate grid upon which legal authority can be
arranged. When legal and social actors interact with one another at particular
times and in particular locations, those sites can become repositories of meaning
and frameworks through which individuals embrace (or eschew) particular con-
stitutional practices. Geographic spaces become socio-legal places that empower,
constrain, and constitute behaviour.

This article argues that a place-based ontology of the socio-legal world can
advance the study of European constitutionalism, particularly our understanding
of national courts’ dialogue with the European Court of Justice via the preliminary
reference procedure (Article 267 TFEU).? Existing studies have underscored how
the preliminary reference procedure served as the engine through which the Court
of Justice ‘constitutionalised’ the Treaties by proclaiming that they established a
‘new legal order’ endowing individuals with directly enforceable rights before
national courts, protecting fundamental rights, and holding primacy over conflict-
ing national law.? Yet scholars have been less attentive to how and why national
judges’ dialogue with the European Court has proven a remarkably uneven ‘pro-
cess structured across space and time’.* As Antoine Vauchez puts it, ‘we [thus]
find ourselves ill-equipped as we lack the geographic and social map of EU law’s
embeddedness in European societies’.’> The implications for European constitu-
tionalism are notable. Given the EU’s limited bureaucratic and enforcement

IK L. Scheppele, “The Social Life of Constitutions’, in P. Blokker and C. Thornhill (eds.),
Sociological ~ Constitutionalism (Cambridge University Press 2017) p. 35; K. Scheppele,
‘Constitutional Ethnography: An Introduction’, 38 Law ¢ Society Review (2004) p. 389.

2For a comprehensive overview of the preliminary reference procedure, see M. Broberg and
N. Fenger, Preliminary References to the European Court of Justice, 2™ edn. (Oxford University
Press 2014).

3EC] 5 February 1963, Case C-26/62, Van Gend en Loos; ECJ 15 July 1964, Case C-6/64,
Flaminio Costa v ENEL; EC] 17 December 1970, Case C-11/70, Internationale
Handelsgesellschaft. For canonical analyses of how these preliminary reference cases and others
‘constitutionalised’ the Treaties, se¢e E. Stein, TLawyers, Judges, and the Making of a
Transnational Constitution’, 1 American Journal of International Law (1981) p. 1; J. Weiler,
“The Transformation of Europe’, 100 7he Yale Law Journal (1991) p. 2403; G.F. Mancini, ‘The
Making of a Constitution for Europe’, in R. Keohane and S. Hoffmann (eds.), 7he New
European Community (Routledge 2001) p. 18; G. de Burca and J.J. Weiler, The Worlds of
European Constitutionalism (Cambridge University Press 2012). For a recent critical genealogy of
this scholarship, see M. Rasmussen and D. Martinsen, ‘EU Constitutionalisation Revisited:
Redressing a Central Assumption in European Studies’, 25 Eurgpean Law Journal (2019) p. 251.

4P.A. Hall, ‘Politics as a Process Structured in Space and Time’, in O. Fioretos et al. (eds.), The
Oxford Handbook of Historical Institutionalism (Oxford University Press 2016) p. 31.

SA. Vauchez, “The Map and the Territory: Re-assessing EU Law’s Embeddedness in European
Societies’, 27 Maastricht Journal of European and Comparative Law (2020) p. 134-135.
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capacity, where and how national judges apply EU rules and refer cases to the
Court of Justice is of a piece with where the EU’s claims to constitutional author-
ity on paper are translated into concrete practice.® And given that national courts
serve as the primary transmission belts linking civil society with European judges,
their dialogue with the European Court anchors where and how citizens’ EU
rights are most likely to be ‘made real’’” and procured effective, multi-level judicial
protection.?

To be sure, legal scholars have documented divergent patterns of domestic
judicial engagement with the European Court, with a particularly rich literature
focused on the behaviour of national supreme courts anchored in distinct consti-
tutional traditions.” Complementarily, social scientists have uncovered varying
patterns of domestic judicial participation in the preliminary reference procedure,
most recently through the innovative use of geospatial data.!® Yet as I will show,
these studies have neglected a crucial piece of the puzzle: they have yet to grapple
with how place itself situates the legal consciousness of national lawyers and
judges and, in so doing, conditions their willingness to engage the Court of
Justice to faithfully apply EU law.!' What do we stand to gain by rethinking
European constitutionalism not only as a set of laws, principles, and practices,
but also as a set of places?

This article tackles this question by unpacking the spatial foundations of how
national judges differentially respond to the European Court’s call to jointly
enforce the ‘basic constitutional charter’ of a transnational ‘community based on

°R.D. Kelemen, Eurolegalism: The Transformation of Law and Regulation in the European Union
(Harvard University Press 2011); R.D. Kelemen and T. Pavone. “The Political Geography of
Legal Integration: Visualizing Institutional Change in the European Union’, 70 World Politics
(2018) p. 358.

’L. Vanhala, Making Rights Real: Disability Rights Activists and Legal Mobilization (Cambridge
University Press 2010).

8M. Cartabia, ‘Burope and Rights: Taking Dialogue Seriously’, 5 EuConst (2009) p. 5;
AT. Pérez, ‘Melloni in Three Acts: From Dialogue to Monologue’, 10 EuConst (2014) p. 308;
M. Bobek, Landtova, Holubec, and the Problem of an Uncooperative Court’, 10 EuConst (2014)
p- 54; T. Ojanen, ‘Making the Essence of Fundamental Rights Real’, 12 ExConst (2016) p. 318.

9K. Alter, Establishing the Supremacy of European Law (Oxford University Press 2001);
J. Komarek, ‘The Place of Constitutional Courts in the EU’, 9 EuConst (2013) p. 420 at
p- 432-433; A. Dyevre, ‘If You Cant Beat Them, Join Them’, 10 EuConst (2014) p. 154;
M. Bobek, Comparative Reasoning in European Supreme Courts (Oxford University Press 2013)
p. 189; Broberg and Fenger, supra n. 2, p. 50-54.

10R.D. Kelemen and T. Pavone, ‘Mapping European Law’, 23 Journal of European Public Policy
(2016) p. 1118; Kelemen and Pavone, supra n. 6; A. Dyevre and N. Lampach, ‘Subnational
Disparities in EU Law Use: Exploring the GEOCOURT Dataset’, (forthcoming) journal of
European Public Policy (2020) p. 1.

L B. Nielsen, ‘Situating Legal Consciousness’, 34 Law ¢ Society Review (2000) p. 1055.
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the rule of law’.!> T do so by proposing and justifying an interdisciplinary framework
for the study of European constitutionalism that empowers scholars to scale down
to the subnational level and trace how place shapes the ways that national judges
construct their positionality vis-a-vis the EU legal field and the Court of Justice.
I then illustrate the practicality and utility of this approach by triangulating
between geocoded maps of all preliminary references to the European Court
through 2013 and hundreds of interviews conducted over 15 months of field
research in French, Italian, and German courts.

In this endeavour, I focus particular attention on the behaviour of lawyers and
judges practising within lower national courts, for two reasons. First, it is at the
street-level of lower courts that most European citizens have the opportunity to
come into direct contact with EU law and become cognisant of its everyday
impact.!® This means that local courts are wellsprings of European constitution-
alism’s social life, a fact that the European Court has repeatedly recognised by
stressing that even the humblest local courts ought to think of themselves as
the cornerstones of a transnational European judiciary.'* Second, unlike supreme
or constitutional courts, in most instances lower courts have the discretion — but
not the legal obligation — to avail themselves of the preliminary reference proce-
dure when they doubt the interpretation of EU law."> This legally-permitted
discretion provides greater scope for behavioural diversity, which in turn
empowers scholars to assess whether the place-based identities of judges and law-
yers condition how lower courts engage EU law and the Court of Justice.

To this end, I first use geospatial mapping to visualise the striking degree of
local variation in national courts’ dialogue with the European Court. Then,
instead of replicating existing studies that probe how such patterns correlate with
other quantitative indicators,'® I integrate a more field-intensive and ethnographic
approach that has hitherto been neglected in existing scholarship. By drawing on

2EC] 23 April 1986, Case C-294/83, Parti ecologiste ‘Les Verts’v European Parliament, at para.
23.

B[ draw inspiration here from the literature on street-level bureaucrats, which traces how most
citizens’ contacts with states and their legal orders tend to occur with employees within locally-
embedded public institutions. On how this literature can be applied to study lower national courts
in the EU, see T. Pavone, ‘Revisiting Judicial Empowerment in the European Union: Limits of
Empowerment, Logics of Resistance’, 6 Journal of Law & Courts (2018) p. 303; T. Nowak and
M. Glavina, ‘National Courts as Regulatory Agencies and the Application of EU Law’, online first
Journal of European Integration (2020) p. 1.

K. Lenaerts, ‘National Remedies for Private Parties in Light of the EU Law Principles of
Equivalence and Effectiveness’, 46 Irish Jurist (2011) p. 13; K. Lenaerts, ‘How the ECJ Thinks:
A Study on Judicial Legitimacy’, 36 Fordham International Law Review (2013) p. 1302 at
p. 1342-1344.

15Broberg and Fenger, supra n. 2, p. 223-230.

165¢¢ Kelemen and Pavone, supra n. 10; Dyevre and Lampach, supra n. 10.
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illustrative examples from semi-structured interviews, I suggest that spatial pat-
terns in national courts’ participation in the preliminary reference procedure
are partly undergirded by the place-based identities of local judges and lawyers.
I trace how judges ensconced in work-loaded lower courts tend to perceive a dia-
logue with the European Court as impractical, and these feelings can calcify into
institutionalised court cultures wherein judges resist encounters with EU law.
While these resistances can be eroded where lawyers repeatedly mobilise and
invoke EU law, attorneys exhibit a distinct ‘place attachment’ of their own.!” In
resource-scarce client markets, lawyers perceive their communities as marginalised
by EU law, and EU legal practice as professional suicide. Conversely, lawyers in
wealthier and transnationally-interconnected ‘global cities'!® perceive that such
sites render mobilising EU law and the Court of Justice a professional necessity,
and they transmit this situated legal consciousness to judges within local courts.
By either integrating or partitioning European constitutionalism from local lived
experience, lawyers and judges do not so much showcase why calls to ‘streamlin(e]
the vertical cooperation with the European Court under the preliminary reference
procedure’19 are normatively undesirable, as some constitutional pluralists main-
tain.?’ Rather, they embody why such calls for uniformity may be empirically
unrealisable in the first place.

The rest of this article is organised into four sections. I first theorise the foun-
dations for the place-based study of socio-legal practices generally and European
constitutionalism specifically. I then propose a methodology to unpack how place
mediates the dialogue between national courts and the European Court and map
the subnational distribution of preliminary references over time. Next, I draw on
interviews conducted with lawyers and judges in Italy, France, and Germany to
suggest how place-attachment undergirds these spatial patterns. Finally, I con-
clude with the implications for European constitutionalism and by suggesting
pathways for future research.

TAKING PLACE SERIOUSLY

The starting point of this article is a place-based ontology for socio-legal inquiry.
By ontology, I mean ‘the character of the world as it actually is . . . [including] the

VL. Altman and S. Low, Place Attachment (Springer 2012) at p. 1-12.

135, Sassen, “The Global City: Introducing a Concept’, 11 Brown Journal of World Affairs (2004)
p. 27.

A, Meij, ‘Circles of Coherence: On Unity of Case-Law in the Context of Globalization,
6 EuConst (2010) p. 84 at p. 99.

20\, Avbelj and J. Komarek, ‘Four Visions of Constitutional Pluralism’, 4 EuConst (2008) p. 524
at p. 524.
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fundamental assumptions scholars make about the nature of the social and polit-
ical world’.?! A place-based ontology can take two forms. A realist ontology would
treat place as a reality that ‘exist[s] outside the mind’ by presuming that places are
meaningful objects ‘independently of any consciousness’.** A phenomenological
ontology would instead treat place as a social construction that shapes meaning-
making. Here ‘place... becomes a basis for commonality in the life worlds of
participants, which helps make their validity claims recognisable, tangible, indeed
real to one another’.??

In this article, I assume that what is objectively real — space — only becomes real
in a social sense — place — once it becomes a meaning-laden referent through
which people make sense of the world around them. Specifically, I am interested
in the process whereby the material world becomes a frame for identity and action
in the socio-legal world.?* This approach borrows both from geographers and legal
historians — for whom place functions as ‘a ere from which to discover the world,
2> _ as well as political scientists and sociologists —
for whom ‘place matters” because ‘it is a part’ of people’s ‘sense of self’.2°

While this place-based ontology is broadly interpretive, it can be used to
analyse socio-legal practices whose consequences are very real. The point is that
we should not presume that these practices are epiphenomenal of an objective or
material reality that can ‘speak for itself’. People’s place-based perceptions shape
their behaviour — and hence socio-legal outcomes — even if their empirical prem-
ises are false. Mark Blyth puts this point well: ‘So long as something .. . . is believed
by a large enough group of people, then because they believe it, it becomes
true. .. Ideas therefore do not “really” need to correspond to the “real” world
in order to be important in that world’.?’

In sum, for physical spaces to structure observable socio-legal behaviour, they
must be converted and sometimes refracted into semiotic places by their

a there to which we can return

21p A, Hall, ‘Aligning Ontology and Methodology in Comparative Research’, in J. Mahoney and
D. Rueschemeyer (eds.), Comparative Historical Analysis in the Social Sciences (Cambridge University
Press 2003) p. 373 at p. 374.

M. Crotty, The Foundations of Social Research: Meaning and Perspective in the Research Process
(SAGE 1998) p. 10.

2D. Butz and J. Eyles, ‘Reconceptualizing Senses of Place: Social Relations, Ideology and
Ecology’, 79 Geografiska Annaler: Series B, Human Geography (1997) p. 1.

24Along the lines of the approach advocated in Scheppele (2017), supra n. 1, p. 35.

25Quoted in E. Relph, ‘Geographical Experiences and Being-in-the-world: The
Phenomenological Origins of Geography’, in D. Seaom and R. Mugerauer (eds.), Dwelling,
Place, and Environment (Nijhoff 1985) p. 15 at p. 27.

26K, Cramer, The Politics of Resentment: Rural Consciousness and the Rise of Scort Walker
(University of Chicago Press 2016) at p. 216; p. 208.

Y’M. Blyth, Great Transformations: Economic Ideas and Institutional Change in the Twentieth
Century (Cambridge University Press 2012) p. vii-viii.
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inhabitants. They must come to constitute those ‘webs of significance’ that are
taken for granted as ‘local knowledge’.?®

It might seem paradoxical or even radical to suggest that an ontology stressing
place and local knowledge is necessary for making sense of constitutionalism and
the practices of actors like lawyers and judges. After all, the field of law comports
what Pierre Bourdieu describes as a ‘universalisation effect’, establishing ‘conver-
gent procedures . . . reference to transsubjective values presupposing the existence
of an ethical consensus... and the recourse to fixed formulas and locutions,
which give little room for any individual variation’.?” But as Bourdieu recognised
and socio-legal scholars have long demonstrated, this view amounts to more of a
legitimating myth or a ‘universalizing attitude’® than it does a social fact. Lawyers
are embedded 77 particular societies, they adopt ‘varieties of professionalism in
[legal] practice’ and forms of legal consciousness that are highly ‘situated’.’!
Judges too are ensconced in heterogeneous ‘material, textual, and graphic environ-
ment([s]’ that shape ‘the making of law’ and engender distinct ‘court cultures’ tied
to particular times and institutional configurations.*?

Fine, but what about the EU? The universalising imperative of law is particu-
larly powerful in Europe, since even in times of political and economic crisis, the
EU remains ‘nowhere as real as in the field of law’.>* Through at least the 1980s it
was widely assumed that national judges had converged upon a uniform repertoire
for the application of EU law and the solicitation of the European Court. This
prompted Joseph Weiler to lament that ‘it is probably on this basis that one hears
all too frequenty all encompassing suggestions to improve the [reference]
procedure. .. as if the problems one had with the application of the procedure
were always uniform across the board’.34

Yet over time even the insiders of the EU legal field — those whom we would
most expect to adopt a ‘universalizing attitude’ — have come to reckon with reality.

28C. Geertz, The Interpretation of Cultures: Selected Essays (Basic Books 1973) p. 5; C. Geertz,
Local Knowledge: Further Essays in Interpretive Anthropology (Basic Books 1983).

2P. Bourdieu, ‘The Force of Law’, 38 Hastings Law Journal (1986) p. 805 at p. 820.

30Tbid.

3IR. Abel and P. Lewis, Lawyers in Society: Comparative Theories (University of California Press
1989); L. Mather et al., Divorce Lawyers at Work: Varieties of Professionalism in Practice (Oxford
University Press 2001); Nielsen, supra n. 11.

32B. Latour, Zhe Making of Law: An Ethnography of the Conseil d’Erar (2010 Polity Press)
p. 70-71; S. Silbey, ‘After Legal Consciousness’, 1 Annual Review of Law ¢ Social Science
(2015) p. 323 at p. 324.

33A. Vauchez, Brokering Europe: Euro-Lawyers and the Making of a Transnational Polity
(Cambridge University Press 2015) p. 1.

34]. Weiler, “The European Court, National Courts and References for Preliminary Rulings — the
Paradox of Success: A Revisionist View of Article 177 EEC’, in H.G. Schermers et al. (eds.), Article
177 EEC: Experiences and Problems (Elsevier 1987) p. 366 at p. 371.
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As Roger Grass — a French judge and longtime former registrar at the European
Court — confides, ‘one might have thought that there would be a spirit of enthu-
siasm [in national judges], that our frontiers would blow away! And yet no, no,
no. .. this is rather striking’.>> Grass’s observation aligns with a burgeoning lit-
erature tracing how EU law does not cascade atop ‘a tabula rasa, but on an insti-
tutional terrain populated by preexisting legal orders’ that may resist their own
displacement.% Like other multi-level and transnational legal orders, both the
EU and the Court of Justice depend upon fertile ‘terrains’ and on-the-ground
‘compliance constituencies’ to ‘translat[e] international law into local practice’.?”
An ontology sensitive to place empowers the scholar to trace how site-specific legal
consciousness mediates this process of translation, producing a ‘variable geome-
try’?® of tangos between national courts and the Court of Justice. The implication
is that the European Court’s ‘juris touch™® within the member states — and the
EU’s claims to constitutional authority — is more patch-worked and contingent
than universal and entrenched.

To a certain extent, this conclusion has been implicit from the moment schol-
ars detected variation in the domestic implementation of EU law.%° For instance,
numerous studies have probed inter-state and inter-issue variation in national
judges’ willingness to enforce EU rules and enter into dialogue with the
European Court. They suggested that national constitutional traditions (common
vs. civil law) and orientations to international law (dualism vs. monism),*! as well
as country levels of inter-EU trade, population,43 civic associationalism,*4 and

35nterview with Roger Grass, French Court of Cassation, 29 September 2017 (in person).

36Kelemen and Pavone, supra n. 6; Kelemen and Pavone, supra n. 10.

37K. Alter, The New Terrain of International Law (Princeton University Press 2014) p. 19;
S.E. Merry, Human Rights and Gender Violence: Translating International Law into Local Justice
(University of Chicago Press 2006) p. 103-178.

BWeiler, supra n. 34, p. 371.

39Kelemen, supra n. 6, p. 1.

40For an excellent recent overview, see L. Conant et al., ‘Mobilizing European Law’, 25 Journal of
European Public Policy (2018) p. 1376.

41A M. Slaughter and W. Mattli, ‘Revisiting the European Court of Justice’, 52 International
Organization (1998) p. 177.

42A. Stone Sweet and T. Brunell, “The European Court and the National Courts’, 5 Journal of
European Public Policy (1998) p. 66.

M. Vink et al., ‘Explaining the Use of Preliminary References by Domestic Courts in EU
Member States’, paper presented at the European Union Studies Association Conference,
Marina del Rey, CA, 24 April 2009, p. 1.

4R, Cichowski, 7he European Court and Civil Society: Litigation, Mobilization, and Governance
(Cambridge University Press 2007).
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business density,*> may explain such variation. Others focused on variation across
national judicial hierarchies, comparing the propensity to submit preliminary
references of national courts of first and last instance.® All of these studies imply
that the claims to transversal authority of EU law and the European Court’s rul-
ings does not so percolate into national judicial practice.

Yet the foregoing studies never truly advanced theories derived from a place-
based ontology of the social world. They tended to take the state for granted as the
spatial unit of analysis, oftentimes — it must be said — for the pragmatic reason that
country-level data tends to be available and relatively complete. They did not
wrestle with whether the state — as opposed to alternative scales above and below
the state — is most appropriate for understanding national courts’ dialogue with
the Court of Justice.*” And perhaps most importantly, they treated ‘place’ in its
thinnest and least substantive form: as a unit of analysis or ‘data container’, to
borrow Giovanni Sartori’s terrninology.48 As a result, the emergent story tended
to centre on factors that just happened to be distributed across space. They did not
probe whether lawyers and judges interpret their relationship vis-a-vis EU law and
the European Court through the lens of the places they inhabit.

ALIGNING EPISTEMOLOGY TO A PLACE-BASED ONTOLOGY

If we are to take seriously the role that place can play in the dialogue between
national and European judges, we need a suitable epistemology — a theoretical
understanding of ‘how we know what we know’ — and methodological repertoire —
the concrete ‘techniques or procedures used to gather and analyze data’.*’
‘Ontological issues and epistemological issues tend to emerge together,
because our assumptions of what the socio-legal world looks like favours particular

L. Conant, Justice Contained. Law and Politics in the European Union (Cornell University Press
2002); T. Brozel, ‘Participation Through Law Enforcement’, 39 Comparative Political Studies
(2016) p. 128.

“6\Weiler, supra n. 3, p. 2426; J. Weiler, ‘A Quiet Revolution’, 26 Comparative Political Studies
(1994) p. 510 at p. 523; A.-M. Burley and W. Mattli, ‘Europe Before the Court’, 47 International
Organization (1993) p. 41; K. Alter, “The European Court’s Political Power’, 19 West European
Politics (1996) p. 458; Alter, supra n. 9; Pavone, supra n. 13.

“7For an elaboration of these critiques, see Kelemen and Pavone, supra n. 10; Conant et al., supra
n. 40.

“8In his influential work on conceptualisation and theorisation in comparative politics, Satori
referred to concepts as ‘data containers’, but this phrase works just as well vis-a-vis units of analysis.
See G. Sartori, ‘Concept Misformation in Comparative Politics’, 64 The American Political Science
Review (1970) p. 1033.

OCrotty, supra n. 22, p. 3; p. 8.
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modes of inquiry over others.”® But when a more complex, fine-grained, or in any
case novel ontology emerges, it risks ‘outrun[ning] both our methodologies and
standard views of explanation’.’! This is what Peter Hall refers to as the problem of
‘aligning ontology and methodology’.”> When ontology and epistemology are
misaligned, our standard methodological repertoire does not do justice to the
ways we imagine the world to work. Yet such moments also constitute opportu-
nities for ‘creative destruction and the advancement of knowledge. In my
view, we are in the midst of such a misalignment in the study of European
constitutionalism.

This claim acknowledges and seeks to borrow insight from a broad spatial turn
in the social sciences. In the fields of comparative politics and sociology, for
instance, there are mounting calls to ‘scale down’ and probe subnational dynamics
neglected by more state-centric approaches.>® Scholars of social movements, the
information society, and legal sociology increasingly incorporate issues of ‘scale’
and ‘scale shift’ in their analyses.”® Similarly, research on transnational legal orders
and European integration increasingly embraces epistemologies that de-centre the
national state to unpack local and transnational dynamics.>® Yet the literature on
the interactions between the European Court and national judiciaries has been
slow to heed the call for epistemological realignment.

In this light, scholars of European constitutionalism would benefit from being
more self-conscious about issues of spatial scale, including by making use of a tool
— Geographic Information Systems technology — that was never used to study EU
law until the last few years. Once a scale and unit of spatial analysis has been
selected, the researcher can then conduct targeted fieldwork within selected units
to trace how judges and other legal actors’ sense of place shapes how they invoke
European law and whether they engage the Court of Justice via the preliminary
reference procedure.

The first step requires grappling with what geographers term the
‘modifiable areal unit problem’.>” This concept was developed by Stan

Tbid, at p. 10.

STHall, supra n. 21, p. 387.

>21bid.

53].A. Schumpeter, Capitalism, Socialism and Democracy (Harper 1975) p. 82-85.

4R, Snyder, ‘Scaling Downy, 36 Studies in Comparative International Development (2001) p. 93.

55S. Tarrow and D. McAdam, ‘Scale Shift in Transnational Contention’, in D. Della Porta and
S. Tarrow (eds.), Transnational Protest and Global Activism (Rowman and Littlefield 2005) p. 121;
M. Castells, The Rise of the Network Society (Wiley 1996); M. Valverde, Chronotopes of Law:
Jurisdiction, Scale and Governance (Routledge 2015).

50A.-M. Slaughter, A New World Order (Princeton University Press 2014); T. Halliday and
G. Shaffer, Transnational Legal Orders (Cambridge University Press 2015); L. Hooghe and
G. Marks, Multi-Level Governance and European Integration (Rowman and Littlefield 2001).

57Kelemen and Pavone, supra n. 10.
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Openshaw’® and refers to the fact that spatial correlations ‘changed when
smaller units were aggregated to form larger areal units’. It is exacerbated
by the frequent arbitrariness of areal units and the plurality of ways that
jurisdictional boundaries can be drawn.>” The modifiable areal unit problem
can lead researchers to make ecological fallacies, whereby micro-level behav-
iour (for example national judges’ propensity to submit preliminary referen-
ces) is inferred from data organised at a larger spatial scale (for example
country-level preliminary reference statistics).°> Two conclusions readily
follow. First, absent a preponderance of theoretical reasons to select one spa-
tial scale over another, smaller units of analysis should be preferred over
aggregate units. In other words, there is good reason to insure against the
threat of ecological inference by scaling down to the subnational level. Second,
an informed and inductive use of Geographic Information Systems technology
can help us determine which spatial scale may be most appropriate.

The use of Geographic Information Systems technology is possible because the
European Court’s case law database includes information on which national
courts submit preliminary references. As result, these data can be geocoded on
the basis of the city location of the referring court, enabling us to map the dia-
logue between the Court of Justice and national courts across time and space.®!
For instance, heat maps can be created from preliminary reference datasets using
kernel densities — an algorithm calculating the density of geocoded point features
(preliminary references) within a given search radius, fitting a smoothly curved
surface over each point (where brighter or ‘hotter’ regions denote a greater density
of reference activity).%? Statistical measures of local spatial autocorrelation can also
be used. Incremental spatial autocorrelation analysis, for instance, can identify the
distance that maximises clustering in preliminary reference activity. Preliminary
references can also be aggregated into polygon grids (or administrative jurisdic-
tions, though these may be neither uniform nor comparable) to compute the
Getis-Ord Gi* statistic. The statistic measures the presence of significantly higher
(or lower) polygon values (number of national court referrals) within a fixed

58S. Openshaw, The Modifiable Areal Unit Problem (MAUP) (Geobooks 1984).

D. Wong, ‘The Modifiable Areal Unit Problem (MAUP)’, in A.S. Fotheringham and
P.A. Rogerson (eds.) The SAGE Handbook of Spatial Analysis (SAGE 2009) p. 105 at p. 106-107.

60K Gleditsch and N. Weidmann, ‘Richardson in the Information Age’, 15 Annual Review of
Political Science (2012) p. 461; H. Soifer, ‘Units of Analysis in Subnational Comparative Research,
in A. Giraudy et al. (eds.), Inside Countries: Subnational Research in Comparative Politics (Cambridge
University Press 2019) p. 92.

®1This application of Geographic Information Systems methods was first used in Kelemen and
Pavone, supra n. 10; Kelemen and Pavone, supra n. 6; Dyevre and Lampach, supra n. 10.

©2See J. Jezek et al., ‘Design and Evaluation of WebGL-Based Heat Map Visualization for Big
Point Data, in 1. Ivan et al. (eds.), 7he Rise of Big Spatial Data (Springer 2016).
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distance band around each polygon compared to the global mean.®® These areas
can then be mapped and classified as ‘hot spots’ and ‘cold spots’, denoting where
national courts tend to enter into dialogue most often with the European Court.

Even without resorting to spatial statistics, mapping preliminary references
over time is sufficient to convey the extent to which national courts’ dialogue with
the Court of Justice has varied at the subnational level. Figure 1 leverages a
geocoded dataset of preliminary references from national courts across all EU
member states from 1961 through 2013 to visualise their evolving spatial distri-
bution.® These data are displayed as graduated point symbols, where larger circles
denote more references from a given location.

The maps in Figure 1 suggest that cities and broader metropolitan regions may
serve as a particularly fertile scale for probing the spatial foundations of the dia-
logue between national courts and the European Court. Consider, for instance,
the evolution of national courts’ preliminary references across three of the six
founding member states of the EU: Italy, France, and Germany. In France, hardly
any national court outside of Paris solicited the European Court through the
1980s. In Germany, by contrast, courts located across several large cities —
Hamburg, Munich, Frankfurt, and Cologne — began to interact with the
Court of Justice in earnest, and have continued to do so to the present day.
Italy displays yet another type of spatial geography, one that bears some resem-
blances to France — in that courts located in the capital city of Rome have sub-
mitted the greatest share of references — but also to Germany — for judges working
in number of cities across northern Italy like Milan, Genoa, Turin, and Venice
also have regularly solicited the European Court.%>

Maps like these are useful pedagogically: it is one thing to speak of variable
geometries, but it is quite another to see them on a map. Particularly in light
of the profusion of statistical methods in empirical legal studies, it is worthwhile
to remember that ‘(hJuman beings are better at interpreting data when it is dis-
played visually than when it is organised, for example, in tables or arrays of
numbers’.®®

Yet crucially from the standpoint of research design, such maps are equally
helpful for complementing quantitative analyses with comparative case studies

9A. Getis and J.K. Ord, “The Analysis of Spatial Association by Use of Distance Statistics’, 24
Geographical Analysis (1992) p. 189.

%Specifically, T geocoded preliminary reference data from T. Pavone and R.D. Kelemen, “The
Evolving Judicial Politics of European Integration’, 25 European Law Journal (2019) p. 352.

%For a more in-depth look at spatial patterns in national court referrals across these three mem-
ber states, see Kelemen and Pavone, supra n. 6; T. Pavone, The Ghostwriters: Lawyers and the Politics
Behind the Judicial Construction of Europe, Ph.D. Dissertation, Princeton University (2019).

6W. Cho and ]J. Gimpel, ‘Geographic Information Systems and the Spatial Dimensions of
American Politics’, 15 Annual Review of Political Science (2012) p. 443 at p. 444.
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Figure 1: Spatial distribution of preliminary references to the European Court of Justice from national
courts across all EU member states, 1961-2013

Note: EU member states are denoted in lighter grey shading. Some states in light grey shading held EU membership
for only part of the decade intervals in the maps. For instance, the UK, Denmark, and Ireland are shaded in light grey
in the first map because they acceded to the EU on 1 January 1973, which falls within the 1961-1973 interval.

https://doi.org/10.1017/51574019620000334 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019620000334

682 Tommaso Pavone EuConst 16 (2020)

and field-intensive methods. They do so by facilitating what social scientists and
socio-legal scholars refer to as ‘case selection’. For just as the selection of spatial
scales can shape our inferences, so too can ‘the cases you choose affect the answers
you get’.” Even once a researcher has settled upon a scale — say, the metropolitan
city — it matters which particular cases defined by said scale are chosen for more
intensive research. For instance, only visiting capital cities where national courts
have long been in dialogue with the Court of Justice — like Paris or London — may
lend itself to making some inferences that fail to travel to other contexts or that
omit important factors obstructing the dialogue between national and European
judges.

One way to alleviate the threat of selection bias is to select multiple cases exhib-
iting variation in the outcome of interest, i.e. the propensity of local judges to
make use of the preliminary reference procedure. For instance, John Stuart
Mill’s methods of agreement and difference seek to maximise covariation between
the outcome and the explanatory factors of interest across cases, and they are
widely deployed in comparative sociology.®® Using maps to visualise these cova-
riations can help scholars identify which sites are particularly promising for con-
ducting interviews, participant observation, or archival work.

TRACING PLACE-ATTACHMENT AND SITUATING THE LEGAL CONSCIOUSNESS
OF NATIONAL JUDGES

Pairing large-N and geospatial analyses with fieldwork and case study research is
especially fruitful for unpacking the spatial foundations of European constitution-
alism generally and the preliminary reference procedure specifically. Although
most existing empirical research on preliminary references tends to exclusively rely
on quantitative methods, without also relying on qualitative and field-intensive
research we are unable to ‘process trace’®® how national judges relate to EU
law and the European Court, and whether their place-attachments may play
an important role. If place matters in understanding the dialogue between
national and EU judges, we would expect legal actors in cities where lots of pre-
liminary references originate to harbour a very different legal consciousness from

7B, Geddes, ‘How the Cases You Choose Affect the Answers You Get: Selection Bias in
Comparative Politics’, 2 Political Analysis (1990) p. 141.

68T, Falleti and J. Mahoney, “The Comparative Sequential Method’, in J. Mahoney and
K. Thelen (eds.), Advances in Comparative-Historical Analysis (Cambridge University Press 2015)
p. 211; T. Pavone, ‘Selecting Cases for Comparative Sequential Analysis: Novel Uses for Old
Methods, in J. Widner et al. (eds.), Zhe Case for Case Studies (Cambridge University Press
forthcoming).

®The social science literature on ‘process tracing’ is vast and varied. For a recent and influential
example, see A. Bennett and J. Checkel, Process Tracing (Cambridge University Press 2015).
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those inhabiting cities where courts never interact with Luxembourg. We would
expect their orientations to the EU legal field to be mediated by local knowledge
and a place-based identity.

To this end, as part of a larger multi-year project probing how Italian, French,
and German judges make use of the preliminary reference procedure, I conducted
15 months of fieldwork and over 300 interviews across dozens of national courts
in 12 cities from 2015 to 2018. My primary interview strategy was to tap judges’
local knowledge via snowball sampling: person-to-person referrals (or snowballs)
have been praised for producing findings that are both ‘emergent’ and ‘interac-
tional’ through flexible face-to-face engagement. Snowballing forced me to meet
a greater number of judges than I might have otherwise contacted and improved
my sense of how judges perceive one another and the ways most colleagues act and
think.”® To then guard against getting stuck in a closed network of like-minded
judges, I leveraged a comparative fieldwork approach: I deliberately sought to
counterbalance interviews conducted in cities where local courts submitted the
greatest number of preliminary references to the European Court over the past
six decades (cities like Rome, Hamburg, Paris, Munich, and Milan) with field-
work in comparably large cities witnessing very few national court referrals
(Marseille, Bari, Naples, and Palermo). My goal here is to draw from interview
transcripts to provide illustrative examples of how the behaviour of judges vis-a-vis
the Court of Justice can become situated by a sense of place attachment. As such,
the analysis that follows serves as a mere prolegomenon for future field-intensive
empirical research on the social life of European constitutionalism.”!

For reasons of space, I limit my empirical examples to two. First, I suggest that
everyday work routines within the built spaces of lower national courts obstruct
judges from developing a legal consciousness open to a dialogue with
Luxembourg. Second, I trace how this institutionally-embedded legal conscious-
ness can be eroded where lawyers repeatedly invoke EU law before local courts,
congruent with recent studies on how ‘Euro-lawyers’ can serve as legal entrepre-
neurs and architects of European constitutionalism.”> Nevertheless, lawyers
harbour and transmit place-attachments of their own. Where client markets are
atomised into individuals and small local businesses, lawyers perceive specialising
in EU law as a waste of time and often convey a sense that their community is
marginalised within the European legal order. Conversely, in cities where lawyers

70See P. Gray, The Research Imagination (Cambridge University Press 2007) at p. 151-178;
C. Noy, ‘Sampling Knowledge’, 11 International Research of Social Research Methodology (2008) p. 327.

"1For a more extensive methodological discussion on conducting field research in national courts
in the EU, see Pavone, supra n. 13; T. Nowak, Using Mixed Methods to Explore the Legal
Consciousness of Judges', 2 SAGE Research Methods Cases (2019) p. 1.

72Vauchez, supra n. 33; ]. Hoevenaars, A People’s Court? A Bottom-Up Approach to Litigation
Before the Eurapean Court of Justice (Eleven International 2018): Pavone, supra n. 65.
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can tap into a fabric of wealthy, transnational clients, they convey that specialising
in EU law and agglomerating into large ‘Euro-firms”? is a professionally necessity
in communities like theirs. When they then practise before local courts, judges
become more open to soliciting the Court of Justice and to seeing themselves as
part of a transnational European judiciary.

The first type of place attachment — of judges to the everyday practices within
the office spaces of national courts — suggests how the material architecture of
law’s adjudication’* can be endowed with meaning and constrain European con-
stitutionalism. That is, it suggests one reason why very few national courts ever
solicit the European Court through the preliminary reference procedure in the
first place. Consider the claustrophobic portrait conveyed by a first-instance judge
in Milan:

“The judge should have an enormous amount of time to study, but today this isn’t
possible. So many judges don’t come [to EU training sessions] because on Monday,
Tuesday, Wednesday, Thursday, and Friday they hold hearings, on the afternoons
they must write the judgments, they must attend section conferences, they have
administrative duties to tend, and in this bureaucratic silence EU law dies’.”>

What this judge is highlighting is a form of consciousness tied to everyday labour
routines within lower national courts, which become hostile places for EU law to
take root. When these notions become entangled ‘in particular sites and at par-
ticular times’, they can calcify into a cognitive constraint upon new ways of know-
ing and doing EU law.”® To wit, ‘everyday practices within domestic judiciaries
stemming from insufficient training in European Union law’ combined with
site-specific ‘workload pressures’ can foment a sense of distance and even neglect
vis-a-vis the European Court.”’

This consciousness is deeply situated in institutional place, as exemplified by
judges who describe its contours under the presumption that similarly situated
colleagues will also deem it ‘impossible’ to interact with the Court of Justice.
They speak in terms of a ‘we’ rooted ‘here’. Exemplary are the following remarks
by a French lower court judge. Speaking for herself and her colleagues, she con-
fides that crafting a referral to Luxembourg is broadly perceived as

‘not something you can do when you're at the court of appeal or a first instance
court. .. Hereits impossible. . . to refine a preliminary reference, to review all the

730n Euro-firms, see Vauchez, supra n. 33, p. 64-65; Kelemen and Pavone, supra n. 6.

74L. Mulcahy, Legal Architecture: Justice, Due Process and the Place of Law (Routledge 2010).
“Interview with Giuseppe Buffone, Tribunal of Milan, 14 December 2016 (in person).
7D. Smith, Institutional Ethnography (Rowman and Littlefield 2005) p. 68.

7"Pavone, supra n. 13.
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jurisprudence of the European Court etc, for all of that, there would be 10 or
15 case files that will have accumulated. .. Already we often have to work on
weekends, so it’s difficult to find the space....”®

This consciousness becomes even more rooted in place when judges are not reg-
ularly solicited and assisted by local lawyers in the application of EU law. Consider
excerpts of a conversation with a group of judges at the Marseille civil court:

‘All the EU regulations — we apply little, because there’s little litigation, I think,
here in Marseille . . . I’s true that we can submit a preliminary reference [to the
European Court], but it’s not in our DNA to solicit an interpretation of the Court
of Justice... This perhaps demonstrates that in the end European law is. ..
scarcely applicable in the quotidianity of the judge. I also think that it’s because
of this that we don’t apply it... Marseille has an extremely difficult economic
life. .. so, there’s certainly business lawyers in Marseille but we don’t see them

in court’.”?

This perspective also expresses itself spatially when judges transpose a vertical
sense of distance to EU law and its claims to primacy into a horizontal opposition
to cities where EU law is regularly practised. Judges across my interviews fre-
quently pitted a ‘here’ against a ‘there’ where Euro-lawyers cluster and colleagues
regularly solicit the European Court. Often nestled within this place-based con-
sciousness is a feeling of distributive injustice and neglect, as illustrated by a con-
versation with two administrative judges in Palermo:

‘It also depends upon the differences between us and Milan. If you just look at the
average worth of disputes, the type of litigation ... In Milan I participated in a
conference last month on the impact of EU law upon national administrative

law. Eh! They’re well-equipped there’ .80

These binary oppositions were often referenced by colleagues who perceived their
communities to be at the margins of globalisation and the EU legal order: they
frequently lamented how EU law specialists ‘unfortunately, don’t come from our
territory’ and resigned themselves to the fact that when it comes to engaging the

78nterview with Lise Leroy-Gissinger, Aix-en-Provence Court of Appeal, 24 October 2017
(in person).

7lnterview with six judges at the TGI-Marseille [names changed], 25 October 2017 (in person).

8 nterview with Federica Cabrini and Giuseppe La Greca, judges at the TAR-Sicilia in Palermo,
Tuesday, 4 April 2017 (in person).
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Court of Justice and mobilising EU law, ‘the bar that matters isn’t ours’.8! But the
reverse perspective also holds in wealthier transnational hubs — or what sociologist
Saskia Sassen would call ‘global cities’.®* For instance, one Parisian administrative
judge explains that

‘in Paris we refer more cases to the European judges . . . in truth we have a bar that
is more competent, if you will, than in other cities. . . here are lots of specialised
law firms, lots of Anglo-Saxon firms. .. this plays a big role, and it explains the
numeric concentration of preliminary reference questions from the Paris
region . .. [for] if the lawyers dont think about raising these questions, then
we won't respond to them and there won’t be a preliminary reference to the

European Court of Justice’.%?

These comments confirm the fertility of what Jos Hoevenaars terms a ‘bottom-
up’ approach to studying the preliminary reference procedure and the effective
judicial protections of EU rights.®* Lawyers are not only described by judges
as crucial bottom-up ‘motors’ behind their willingness to solicit the European
Court:® they also root judicial practice and become carriers of a place-based legal
consciousness. Over the course of fieldwork, I repeatedly encountered lawyers
whose willingness to mobilise EU law before national courts hinged on their sense
of whether it would constitute a professional necessity or professional suicide
in a place like theirs. In other words, their place-based identity induces a sort
of ‘consciousness isomorphism™° travelling from lawyers in the bar to judges
on the bench.

Consider the poignant view of a young EU law specialist practising in Palermo.
After completing his studies and interning at the European Commission, he

8nterview with Giuseppe De Gregorio and Michele Ruvolo, judges at the Civic Court of
Palermo, 3 April 2017 (in person); Interview with two judges, Court of Appeal of Bari,
7 March 2017 (in person).

82Sassen, supra n. 18.

83 nterview with Patrick Frydman, Council of State and Paris Administrative Court of Appeal,
25 September 2017 (in person).

84Hoevenaars, supra n. 72.

85 nterview with Guy Canivet, former President of the Cour de Cassation and ex-judge at the
Paris Court of Appeal and Civil Court, 2 October 2017 (in person); interview with Sophie Canas,
judge at the Cour de Cassation and ex-judge at the Civil Court of Paris, 22 September 2017 (in
person).

86Here, I rework the more practice- and rule-based concept of ‘institutional isomorphism’. In Di
Maggio and Powell’s influential formulation, institutional isomorphism occurs where ‘one unit in a
population [comes] to resemble other units that face the same set of environmental conditions’. See
P. DiMaggio and W. Powell, “The Iron Cage Revisited’, 48 American Sociological Review 48 (1983)
p. 147 at p. 149-150.
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returned to his home city to practise EU law. His enthusiasm was quickly quashed
as he was forced to reckon with a diffuse and deeply rooted place-based identity:

‘When you came back here, you felt strangely alone. It’s an incredible sensation,
right?. .. You realised that here, as you spoke to friends and lawyers, you were a

sort of extraterrestrial . . . People say: “All right, he does international law, what the
heck is he doing here?”’®’

Like their judicial interlocutors, lawyers in depressed client markets express a
sense of distance from EU law and of relative deprivation, opposing a ‘here’ to
a ‘there’ where corporations, Euro-firms, and preliminary references agglomerate.
Representative are the acerbic remarks of a lawyer in Marseille, who mocked his
younger colleagues who specialise in EU law: “These masters [degrees] provide
them with expertise in areas where they’ll never find a client! ... What are those
people doing here? ... They should head to Paris’.®®

Lawyers practising in wealthier client markets and embedded within large law
firms corroborate this logic via a place-based consciousness of their own. When I
spoke to a leading Euro-lawyer at Jones Day’s Paris office, he stressed how it is
only in cities like Paris that one can enter an ‘incestuous . . . micro-world’ of law-
yers and judges who ‘frequently meet up with each other’ and solicit the European
Court, comprising a ‘social group ... [that] I haven’t seen so much elsewhere’.
After all, the lawyer adds,

‘EU litigation is lengthy and costly! ... So who can pay for this? It’s the big busi-
nesses. This matters too! When you look at the conjunction of those lawyers who
interest themselves in EU law — like your friend in Palermo, which is a really beau-
tiful city — most will say: “I'm going to go to a law firm that will value my experi-
ence and my training, so I'm going to Paris, or London, or Brussels, or

Frankfurt!”%?

On occasion, lawyers in wealthier client markets even used notions of place to
patronise their colleagues elsewhere. For instance, in a conversation held at the
Hamburg office of a transnational law firm, an experienced Euro-lawyer quipped
that ‘if you go to Palermo or Marseille, or I don’t know where, and the lawyers say
“we can't specialise as much in European law,” I want to re-empbhasise, that state-
ment in my mind is questionable . .. [for] European law is part of French and

8 Interview with Giuseppe Di Rosa, lawyer at KEIS Law Studio Legale, 18 April 2017
(in person).

88T nterview with Christian Rousse, lawyer at Rousse et Associés in Marseille, 17 October 2017
(in person).

89 nterview with Eric Morgan de Rivery, lawyers at Jones Day in Paris, 13 September 2017.
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Ttalian law’.”® Perhaps the most memorable invocation of place was offered by a
leading EU law practitioner in Milan, who stressed the ‘geographic’ opposition of
his city from ‘smaller hubs’ beset by ‘smaller law firms plus localisation in provin-
cial space, [where] the result for EU law is that you plunge into an extraordinary
black hole’.! Tt is not hard to see how these place-based identities can, however
unwittingly, become self-fulfilling prophecies. That is, they can become legitimat-
ing logics for legal and judicial practices that reify the uneven reach of EU law and
exacerbate the very inequalities being maligned.

CONCLUSION: PUTTING EUROPEAN CONSTITUTIONALISM IN ITS PLACE

By combining a place-based ontology with geospatial analyses and on-site field-
work, scholars of European constitutionalism can peel back the ways that EU
rules and the European Court’s case law percolate within member states and pro-
duce variable geometries of judicial enforcement.”? Putting this approach into
practice, I provided initial evidence to illustrate that the spatial characteristics
of particular cities and judicial settings can be reworked into a place-based identity
that conditions lawyers” and judges’ engagement with EU law and the European
Court of Justice.

This socio-legal process of interpretation and translation significantly impacts
the promise of European constitutionalism. It shapes where and how the EU’s
claims to constitutional authority are ensconced in street-level judicial practices
within member states through the transmission belt supplied by the preliminary
reference procedure. A sense of attachment to a particular place — a here in the
form of this court, this city, this bar — can both facilitate and obstruct national
courts’ dialogue with the Court of Justice, but in either instance it acts as a medi-
ating and refractive force.

Since place situates the legal consciousness of national lawyers and judges, it
also impacts citizens” access to Europe’s multi-level system of judicial protection.
This matters because national judiciaries — and lower courts in particular — are
places where perceptions of a distant, out-of-touch political authority are either
contradicted or confirmed. In this light, a few courts gain a reputation for being
hubs where the direct applicability of EU law is recognised and reigns supreme.
Yet many other courts come to symbolise bastions of nationally-oriented judicial
practices where EU’s legal authority — let alone the European Court’s call to
enforce a basic constitutional charter — is hard to detect. A few cities become

Nnterview with lawyer (name redacted) at a big law firm’s office in Hamburg, 5 January 2018
(in person).

Mnterview with Patrick Ferrari, lawyer at Fieldfisher’s in Milan, 13 December 2016 (in person).

9Weiler, supra n. 34, p. 371.
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symbols for specialised Euro-lawyers and large law firms ready to activate the
judicial protection of citizens’ and businesses’ EU legal rights (for a price). Yet
many other communities are instead treated by lawyers and judges as ‘deserts™
of EU law where soliciting the Court of Justice is either impractical or impossible.

However sobering, these findings also open fruitful avenues for research. First,
although this article is wholly consistent with existing econometric studies linking
preliminary reference rates to wealthier population centres and hubs of intra-
European trade, it also suggests that there are important interpretive and behav-
ioural processes that undergird these correlations. Lawyers and judges do not live
in a world of variables dissociated from local context and knowledge. Rather, they
interpret their world holistically, and if we are to explain their behaviour than we
must take seriously how factors such as wealth, trade, and population can morph
into place-based identities that mediate national courts’ engagement with the EU
legal order. Undoubtedly, much important work remains to be done to unpack
this process.

Second, although this article corroborates constitutional pluralist arguments
that there is more diversity than ‘ever more uniformity’ to be found in the func-
tioning of the EU legal order,’ it also highlights how pluralism has a darker side
worthy of study. Taking judges’ place-attachment seriously becomes a way to
probe how diverse judicial practices can produce inequalities that — at least in
some places — work to ‘contain® the European Court’s promise in Van Gend
en Loos to ‘confer upon [individuals] rights which become part of their legal
heritage’.”®

Finally, this article suggests that a closer engagement between studies of
European constitutionalism and social science research on the role of place-based
identity politics would be decidedly productive.”” Like other social actors, judges’
attachment to particular places can shape their sense of self, their orientations to
the law, and their willingness to submit to or resist claims to constitutional
authority by transnational polities like the EU. A growing literature indeed argues
that the EU’s political development requires the cultivation of a ‘banal’ European

93T. Pavone, ‘Law Deserts and Legal Battlefields’, paper presented at the 2nd Annual University
of Texas Graduate Conference in Public Law, Austin, Texas, 24-25 September 2015.

94Avbelj and Komarek, supra n. 20, p. 524.

%Conant, supra n. 45.

%EC]J 5 February 1963, Case C-26/62, Van Gend en Loos at 11.

97For instance, see M. Keating, 7he New Regionalism in Western Europe (Edward Elgar 1998);
M. Berezin and J. Diez-Medrano, ‘Distance Matters: Place, Political Legitimacy and Popular
Support for European Integration’, 6 Comparative European Politics (2008): p. 1; R. Capello,
‘Cohesion Policies and the Creation of a European Identity: The Role of Territorial Identity’,
56 Journal of Common Market Studies (2018) p. 489.
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identity that becomes taken for granted by local actors in their everyday life.”®
This insight not only holds for citizens and civil society in the political arena:
it also applies to jurists in the legal arena.”” By taking lawyers and judges’
place-attachment seriously, scholars of European constitutionalism are uniquely
placed to reconstruct an understudied yet critical dimension of the EU’s tortu-
ously patchworked political development.

98K, McNamara, The Politics of Everyday Europe: Constructing Authority in the European Union
(Oxford University Press 2015); K. McNamara, ‘Building Culture: The Architecture and Geography
of Governance in the European Union’, in S. Borner and M. Eigmueller (eds.), European Integration,
Processes of Change, and the National Experience (Palgrave MacMillan 2015) p. 100.

9Kelemen and Pavone, supra n. 6.
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