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Abstract: Our students ought
to know about the history of
formal hospital segregation
and desegregation. To that end,
this article urges those who
teach foundational health law
and policy courses to do three
things. First, to teach the Sim-
kins case. Second, to swap out
the usual Medicare signing
ceremony picture for one that
includes W. Montague Cobb,
M.D., Ph.D. Third, to highlight
how the implementation of that
program for the elderly led, in a
matter of months, to the deseg-
regation of hospitals through-
out the country.

When I was a newly minted, prac-
ticing healthcare attorney, my father
related a story from his time as a
medical student in St. Louis, Mis-
souri. It happened, he said “at the
black hospital.” What, I asked, was
a black hospital, hoping it had to do
with the building’s cladding. “The
hospital for Black people. Don’t they
teach you anything at those schools
you've been to?”

At the many schools I attended, I
had learned, of course, something
about our country’s history of de jure
and de facto racial segregation but,
no, I had not been taught that his-
tory as applied to hospitals. I did not
know about the prominent role of
Black hospitals, about the Hill-Bur-

ton Act’s financial support of racially
segregated facilities, or about the
Simkins v. Moses H. Cone Memorial
Hospital decision.

I did not know about the Simkins-
grounded arguments that advanced
passage of Title VI of the Civil Rights
Act 0f 1964. I did not know about the
healthcare justice movement’s crucial
advocacy for Medicare and Medicaid.
And I hadn’t heard the story of how
bureaucrats, activists, and policy-
makers leveraged the initial Medicare
certification process to rapidly end
formal racial segregation in hospitals.

Decades later, most of my law
school and Masters of Health Admin-
istration (MHA) students arrive at
their foundational health law class
similarly uniformed. Racial nondis-
crimination is a condition of partici-
pation in Medicare. Learning about
this history ought to be a condition of
participation in introductory health
law and policy courses.

To that end, this article urges those
who teach these courses to do three
things. First, to teach the Simkins
case. Second, to swap out the usual
Medicare signing ceremony picture
for one that includes W. Montague
Cobb, M.D., Ph.D. Third, to highlight
how the implementation of that pro-
gram for the elderly led, in a matter of
months, to the desegregation of hos-
pitals throughout the country.

Advancing Pedological Goals

Teaching this history early on in a
foundational class advances impor-
tant pedological goals. First it high-
lights, in a readily graspable way, the
law as a factor in healthcare dispari-
ties, an example of a political deter-
minant of health, for good and for
bad. Relatedly, it elevates the place of
impacted communities in promoting

Sallie Thieme Sanford, J.D., is an Associate Professor of Law and an Adjunct
Associate Professor of Health Systems and Population Health at the University of

Washington School of Law.

MEDICAL-LEGAL PARTNERSHIPS: EQUITY, EVALUATION, AND EVOLUTION ® WINTER 2023 979

The Journal of Law, Medicine & Ethics, 51 (2023): 979-983. © The Author(s), 2024.. Published by Cambridge University Press on behalf of American Society
of Law, Medicine & Ethics. This is an Open Access article, distributed under the terms of the Creative Commons Attribution licence (http://creativecommons.
org/licenses/by/4.0), which permits unrestricted re-use, distribution and reproduction, provided the original article is properly cited.

DOI: 10.1017/jme.2024.13

https://doi.org/10.1017/jme.2024.13 Published online by Cambridge University Press


https://doi.org/10.1017/jme.2024.13

JLME COLUMN

legal change in the healthcare arena.
Second, it reinforces the point that
law comes from a variety of sources.
The synergistic legal tools utilized
here include statutes, regulations,
judicial opinions, litigation strategy,
implementation decisions, and pri-
vate responses.

Third, it provides an example of
change supported and opposed by
those in professional roles to which
our students aspire. Lawyers, admin-
istrators, regulators, and organiz-
ers feature prominantly. Fourth, it
advances student understanding of
staple substantive topics: hospital
evolution, privileging, the Hill-Bur-
ton Act, Medicare and Medicaid,
anti-discrimination law, and con-
gressional spending powers. In my
experience, it need not require much
extra time or curricular revision to
deepen these topics with a civil rights
era context.

Finally, incorporating this history
aligns with current accreditation
standards. Law schools, for example,
must educate their students about
“bias, cross-cultural competency,
and racism,” and provide substantial
opportunities for “the development
of a professional identity,” including
the obligation to work towards the
elimination of bias, racism, and dis-
crimination in the law.!

Teach Simkins v. Moses H. Cone
Memorial Hospital

The mid-1960’s were an inflection
point in the ongoing quest for health-
care justice. An instructive aspect of
that quest is the Simkins case. George
Simkins, Jr., D.D.S. practiced den-
tistry in Greensboro, North Carolina
and served for many years as head
of the local chapter of the National
Association for the Advancement of
Colored People (NAACP).

In 1962 Dr. Simkins, joined by
several physicians and patients and
represented by NAACP lawyers, sued
two private, not-for-profit hospitals
in Greensboro, arguing that their
segregationist practices violated the
Constitution. Both defendant hospi-
tals had received federal Hill-Burton
funds pursuant to North Carolina’s
hospital expansion plan that speci-
fied racially segregated facilities. So,
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too, had the city’s other hospital, L.
Richardson Memorial Hospital, the
smallest of the three, which served
Black patients and where Black phy-
sicians, including the plaintiffs, held
privileges.

The federal district court dismissed
the case on summary judgment, hold-
ing that the Constitution’s equal pro-
tection requirements did not apply
to these private entities. The plain-
tiffs’ appeal was highly unusual in at
least two respects. First, the appellate
court decided on its own initiative to
hear the case en banc. Second, the
U.S. government intervened in sup-
port of the plaintiffs.

In November 1963, the Fourth
Circuit handed down a 3-2 decision
holding that the hospitals’ involve-
ment with the Hill-Burton program
provided the requisite “state action”
to bring them within the Constitu-
tion’s equal protection requirements.?
Thus, they were required to desegre-
gate: to admit patients, employ peo-
ple, and privilege physicians without
regard to race. The court also ruled
unconstitutional the Hill-Burton
Act’s “separate but equal” provision,
which had been a dramatic exam-
ple of federal support for Jim Crow
regimes.

The hospitals petitioned the U.S.
Supreme Court to take the case.
The American Medical Association
(AMA) and the American Hospi-
tal Association (AHA) filed amicus
briefs in support of the hospitals. The
Supreme Court in early March 1964
denied cert.> Thus, future recipi-
ents of Hill-Burton funds could not
racially discriminate. And Simkins-
style lawsuits could be brought to
force desegregation of private hos-
pitals that had received this federal
funding in the past.

At the same time, across the street,
Congress was debating what would
become the Civil Rights Act of 1964
(CRA), including its important pro-
vision (Title VI) barring racial and
other discrimination by any recipi-
ent of federal funds. In successfully
arguing for its passage, advocates
highlighted the Simkins holding and
the Supreme Court’s decision to let it
stand.*

Simkins Case Materials

Early on in my foundational law and
MHA classes, I assign an edited ver-
sion of the Fourth Circuit’s majority
opinion;® the full opinion, includ-
ing dissent, is not long and could be
assigned in whole. Depending on the
students’ background knowledge, I
might tee it up with historical and
procedural background set out on
PowerPoint slides. I provide reflec-
tive prompts and have the students
either post a written response or pre-
pare to discuss in class. These teach-
ing resources and others discussed in
this essay are available as an on-line
appendix.6

I also assign the 2019 documen-
tary film, The Power to Heal: Medi-
care and the Civil Rights Revolution,
which includes discussion of the
case. Other useful internet resources
(including a short documentary) cen-
ter around the 2016 commemoration
of the case by Cone Health Network
and could spark interesting discus-
sions about the uses and substance of
historical markers, monuments, and
formal apologies.

This year I incorporated artificial
intelligence (A.I.) analysis. I tasked
ChatGPT and two other popular
AL programs with briefly summa-
rizing and contextualizing Simkins
and offered students the opportu-
nity to critique the responses. All the
A.I. responses seemed logical, but
there were stupendous errors: one
stated that the court’s holding was
grounded in federal tax exemption
requirements; another described the
plaintiff as nursing student Eliza-
beth Simkins suing to enforce the
CRA. Of course, Simkins predates
the CRA, whose Title VI undergirded
the groundbreaking implementation
efforts of another piece of Great Soci-
ety legislation.

Swap out the Usual Medicare
Signing Photo

All introductory health law and
health policy courses discuss the
1965 enactment of Medicare and
Medicaid. And they often illustrate
this milestone with a photo of former
President Harry S Truman at Presi-
dent Lyndon B. Johnson’s side during
the signing ceremony. This ubiqui-
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tous photo is a good one, and it nicely
illustrates the multi-administration,
politically challenging effort towards
universal coverage.

I urge the use of a different photo.
This different one is from the same
event, taken from the same general
vantage, and still includes both presi-
dents. Its focus, though, is on Presi-
dent Johnson talking to Dr. Cobb. Dr.
Cobb, a noted advocate for healthcare
non-discrimination, served for many
years as the head of the National
Medical Association (NMA). The
NMA was founded in 1895 as the
voice of Black physicians; the organi-
zation was represented at the signing
ceremony by Dr. Cobb, who was spe-
cifically invited. Notably absent from
this landmark celebration were any
members of other physician or hospi-
tal or insurance organizations.

This replacement picture helps
illustrate the key role of the civil rights
movement in the quest for universal
healthcare access. Dr. Cobb was the
sole leader of a medical association
to testify in favor of Medicare. (The

Figure |

AMA and AHA vigorously opposed
it.) Civil rights leaders and activists
were instrumental in the legislation’s
passage, with both public actions and
private lobbying. Indeed, there seems
something of a quid pro quo with the
NMA’s support for Medicare and the
administration’s support for ending
legalized hospital segregation.

The replacement photograph is
not as nicely composed as the stan-
dard one, but that fact hints at some
of the political maneuvering and
behind-the-scenes work. Despite
their importance to the legislative
victory, neither Dr. Cobb nor the
NMA were recognized in the formal
remarks or in the staged photos. If
President Truman was, in President
Johnson’s words, “the real daddy of
Medicare,” civil rights advocates, as
represented by Dr. Cobb, served as its
midwife—a midwife who was kept in
the background, perhaps for strate-
gic, political reasons.

Photo with Dr. Cobb

With thanks to the reference librar-
ians at the LBJ Presidential Library
for uncovering it, the photo with Dr.
Cobb is reproduced below and is
also included as part of an available
PowerPoint in the online appendix at
endnote 6 below.

Highlight Medicare’s Role in
Hospital Desegregation

The Simkins case offers lessons in
the power of litigation, and the Great
Society statutes highlight the force
of legislation. Less familiar to most
students is another legal tool with
transformative protentional: agency
implementation. This regulatory
function shines in the use of Medi-
care’s initial certification process to
drive hospital desegregation.

That use was not a foregone con-
clusion. Medicare was set to go live in
July 1966; thus, within a year of the
signing ceremony, the department
of Health, Education and Welfare
(HEW, predecessor to the Depart-
ment of Health and Human Services)

W. Montague Cobb, M.D., Ph.D., representing the National Medical Association, with President Lyndon
B. Johnson and former President Harry S. Truman (seated) at the signing ceremony for the Medicare
and Medicaid legislation.White House photo by Yoichi Okamoto, courtesy of LBJ Presidential Library

Archives.
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needed to enroll not only millions of
beneficiaries, but also tens of thou-
sands of physicians, and thousands
of hospitals. In the face of continu-
ing opposition from the AMA and
AHA and the ubiquity of segregated
healthcare, a possible strategy was to
sideline racial justice in the press to
roll out this marque program.

Indeed, for the first many months,
that incrementalist approach seemed
adistinct possibility, prompting Black
medical leaders and the NAACP to
publicly blast HEW. One result of
their activism was the January 1966
establishment of the HEW Office of
Civil Rights (OCR), staffed by many
people with direct experience in that
movement. This added internal pres-
sure for an administrative strategy
that conditioned Medicare payments
on evidence of desegregation, at least
as to hospitals.

In late Spring, 1966, OCR adopted
an innovative approach that engaged
hundreds of volunteers from through-
out HEW to form teams of hospi-
tal inspectors. After training that
included agency lawyers and civil
rights activists, these teams made site
visits to document conditions and
explain the program’s requirements.
In some areas, they worked with com-
munity members and hospital work-
ers to expose the “HEW shuffle” of
segregationist signs temporarily hid-
den under pictures and sham patients
posed to suggest integrated wards.
In addition to subterfuge, in some
locales these inspectors faced physi-
cal risks including intimidation and
death threats.

With a month to go, most north-
ern hospitals, but fewer than half of
those in the south, were on board.
In some regions, including large
metro areas, the leading hospitals
maintained their practice of deny-
ing, limiting, or segregating Black
patients, employees, and medical
staff. HEW readied backup plans to
transport Medicare patients to fed-
eral facilities. And President John-
son summoned hospital leaders to
the White House and told them that
his administration was firm on this:
if they wanted Medicare money,
they would have to comply with the
civil rights law.
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By the launch date, July 1, 1966,
more than 90 percent of the nation’s
hospitals and over 70 percent of those
in the South were deemed in compli-
ance.” Formal racial segregation in
hospitals had been nearly eliminated
in a matter of months. Working syn-
ergistically, bureaucrats, community
members, activists and policy leaders
had scored a huge, albeit still incom-
plete, victory for healthcare justice.

Hospital Desegregation Resources
An excellent way to teach this history
and its context is to assign the previ-
ously referenced 2019 documentary
film, The Power to Heal: Medicare and
the Civil Rights Revolution, perhaps
with pre-class reflective prompts.
The film is available (in electronic and
DVD formats) from many university
libraries and might soon be rebroad-
cast on PBS. At about an hour long,
the film could be shown during class.
If in-class and pre-class time is scarce,
even showing the two-and-a-half-
minute trailer could advance student
knowledge.

The film’s website includes, among
other resources, stand-alone vid-
eotaped interviews. The book that
served as an inspiration for the
documentary includes an extensive
bibliography which could provide
resources for a seminar or focused
course module.’® And this history
offers a springboard to the burgeon-
ing literature about health disparities
and ways to ameliorate them.! It also
invites discussion of the development
of Black hospitals, > and how desegre-
gation soon led to the closure of most.
Those closures and the emergence of
more subtle forms of racial discrimi-
nation in access to medical care and
insurance coverage had repercus-
sions for Black healthcare profession-
als, patients, and many community-
based healthcare facilities.'

Conclusion

The Black facility in St. Louis that my
father referenced when he bemoaned
my lack of knowledge was the Homer
G. Phillips Hospital. Built in the
1930’s after a campaign by a promi-
nent Black attorney (for whom it was
later named) and other community
leaders, it became one of the largest

general hospitals in the country. In
addition to serving Black patients, it
was for decades a leading training site
for Black physicians, nurses, and other
healthcare professionals, a source of
community pride and comfort.

It was also a casualty of de jure
integration and other changes, as it
was substantially absorbed into bet-
ter-resourced hospitals that had pre-
dominantly served white patients and
primarily privileged white physicians.
Despite community protests, it closed
completely in the 1970s.14 Had I been
taught the history of hospital segrega-
tion and desegregation, I could have
intuited much of this.

The Simkins decision is not widely
known. On its face, the Civil Rights
Act is not healthcare legislation.
Medicare is not, per se, a civil rights
law. And the 1966 hospital inspec-
tion work is not heralded in the era’s
historiography. All, though, were
crucial factors in the ongoing, com-
plex quest for healthcare justice. As a
condition of participation in founda-
tional health law and policy courses,
our students should learn about this
history.

Note
The author has no conflicts of interest to
disclose.

Supplementary Material

To view supplementary material for this
article, please visit http://doi.org/10.1017/
jme.2024.13.
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