5 Human rights

International human rights law is mainly treaty law (a characteristic of
modern international law) with some human rights principles having
passed into customary international law and some having acquired the
status of general principles of law. Prior to the development of interna-
tional human rights treaties, a relatively small number of states provided
protection of human rights through their constitutions or specific domes-
tic laws, but even fewer provided an effective legal system of remedies.
There has been a parallel growth in domestic provision and interna-
tional instruments for the promotion and protection of human rights,
with important cross-over between the domestic and international.! The
focus of this chapter is on the international law of human rights. Nonethe-
less, some consideration is given to domestic law as a source of law in
this area and also, crucially, as a source of remedy. Indeed, a principle
common to all human rights treaties is that they may only be invoked by
individuals when domestic instruments have failed to provide a remedy
for breaches of human rights.

In the first section we consider the content of international human
rights law as rules, liberal or community values and discourse. The next
section explores the reasons for state compliance with human rights law.
Here we might note the curious irony of this area of international law,
namely, that individual states have nothing to gain by it. Unlike use
of force and trade, where legal regulation promises mutual benefit for
states — peace and prosperity — human rights law restricts the sovereign
right of states to do as they please in their own domain. Moreover,
with few exceptions, states of all creeds, from liberal democracies to
dictatorships, have signed up for human rights law. Raising the question
why? Also noteworthy is the growing breadth and depth of international
human rights law. The final section examines the formal, policy and
social processes of change in this area of international law.

1 Henry J. Steiner and Philip Alston, International Human Rights in Context — Law, Politics,

Morals (Oxford: Oxford University Press, 2000), Chapter 12.
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The content of international human rights law

There exist today more than one hundred international treaties on the
protection of human rights; some of a multilateral character, others of a
bilateral character. In addition, the International Court of Justice (ICJ)
has recognised that all United Nations (UN) member states have a legal
obligation to respect human rights under the UN Charter and under gen-
eral international law.? It further held that some universally recognised
human rights constitute not only individual rights but also generally
held obligations on all governments.> Even though the IC] itself has not
yet defined the extent to which human rights also limit the actions of the
UN (e.g., the Security Council) and of its specialised agencies,* a general
consensus in law exists that such actions are indeed required to respect
peremptory norms of general international law, such as inalienable core
human rights. This section discusses the content of human rights as being
either rules (i.e., a minimal set of rules that states have clearly signed for),
community values (such as universal principles or ethics) or a discourse
(i.e., a process of communication, argumentation and legitimation).
Human rights clearly encompass values but some lawyers tend to con-
ceptualise human rights in terms of rules and principles. This view is
best illustrated by the work of Ian Brownlie, Emeritus Professor of Public
International Law at Oxford. In his writing for the Académie of Inter-
national Law on ‘International Law at the Fiftieth Anniversary of the
United Nations’, Brownlie considered the nature of international law in
terms of ‘the actual use of rules described as rules in international law
by Governments’. For Brownlie, these ‘rules are essentially principles
of self-delimitation and, for Governments, they are immanent and not
external’.’> Not surprisingly, therefore, his discussion relating to ‘the pro-
tection of human rights’ concentrates on those ‘rules’ as they appear in
the League Covenant of 1919, the UN Charter of 1945, the Universal
Declaration of Human Rights (UDHR) of 1948, the Helsinki Act of 1975
and the Paris Charter of 1990. Brownlie further notes that ‘[t]here can
be no doubt that the main corpus of human rights standards consists of

2 Barcelona Traction (IC] judgment, ICJ Reports 1970, 32) and Nicaragua v. USA (ICJ]
judgment, IC] Reports 1986, 114).

3 Ibid.

4 Ernst-Ulrich Petersmann, ‘Human rights and the law of the World Trade Organization’,
Fournal of World Trade (2003), 245-6.

5 1. Brownlie, ‘International law at the Fiftieth Anniversary of the United Nations’,
Académie de droit international, Recueil des cours 1995, Tome 255 (Dordrecht, The Nether-
lands: Martinus Nijhoff, 1996), at 32. Brownlie further considers that ‘the rules appli-
cable should be reasonably ascertainable and reflect the normal expectations of States’.
Ibid., 36.
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an accumulated code of multilateral standard-setting conventions’. These
can be listed as being the two International Covenants, on Civil and
Political Rights and on Economic, Social and Cultural Rights, adopted in
1966, the European Convention on Human Rights (ECHR) of 1950, the
American Convention on Human Rights (ACHR) of 1969, the African
Charter on Human and Peoples’ Rights of 1981, and finally the con-
ventions dealing with specific wrongs (genocide, torture, racial discrim-
ination) and the protection of specific categories of people (refugees,
women, children, migrant workers).

Brownlie recognises that the rules contained within these treaties
flow from and contribute to principles of customary international law.°
Indeed, it is generally recognised that the growing corpus of human rights
law is increasingly applicable to all states regardless of what treaties they
have signed up for. Arguably, however, states still take centre stage in
human rights law. Indeed, international law codifies a ‘state-centric’ con-
ception of human rights: hence breaches of human rights involve state
action (or inaction) and are distinct from domestic crime. We also noted
that the state is first port of call for individuals seeking remedial action
under human rights treaties. This is consistent with a positivist perspec-
tive on the primacy of the state in international law. Liberals would argue
that individuals have become subjects of modern international law under
human rights treaties, which grant rights to individuals that they may
enforce directly before an international body.” But this is only after the
state in question has failed to provide effective remedy. Moreover, posi-
tivists would point out that these rights conferred by treaties are provided
by state consent and that includes the right to appeal directly to an inter-
national body for remedy.®

As values, the immediate post-Second World War human rights instru-
ments reflect Western liberal conceptions of rights — emphasising civil and
political over economic, social and cultural rights, and individual rights
over the rights of the community. The main rights protected in interna-
tional law include the right to life, liberty and security, as well as the right
to expression, non-discrimination and association. Fundamental human
rights are also protected via the prohibitions against slavery, genocide and

S Ibid., 83-4.

Rosalyn Higgins, “The European Convention on Human Rights’, in T. Meron, (ed.),
Human Rights in International Law: Legal and Policy Issues (Oxford: Clarendon Press,
1984), 537. Mark Janis, ‘Individuals as subjects of international law’, Cornell International
Law Journal 17 (1984), 61.

Louis Henkin, ‘Compliance with international law in an inter-state system’, Académie
de droit international, Recueil des cours 1989, Tome 216 (Dordrecht, The Netherlands:
Martinus Nijhoff, 1990), 208-73, 227.
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torture under international law. Over time, however, the whole notion of
universal rights has been undermined by the development of ideas of cul-
tural relativism.® The reality about most ideas relating to human rights
is that they developed primarily in a western context. This is, of course,
a point of enormous significance if we consider the possibility of creat-
ing, implementing and advancing international human rights standards.
This is not to say that other cultures did not have any concern with
the suffering of individuals and with the need for human dignity, but
they approached these problems from rather different perspectives. In
particular, most non-Western traditional cultures tend to emphasise the
notion of duties rather than rights. For example, modern Islamic writers
sometimes claim that Islam enshrines certain human rights principles
that are far older than those that developed in the West. But if we look
at these rights closely, we find that they tend to be responsibilities and
obligations imposed by God on rulers rather than rights possessed by
individuals simply by virtue of their humanity.!® Muslims are instructed
to treat their fellow human beings with respect and dignity, rulers to act
justly and so forth.!! Much the same point is true of Confucian thought
in Imperial China and of traditional African culture. All of these soci-
eties had notions of humanity and justice but this is not the same as
saying that they had notions of individual human rights. This is a point
of considerable contemporary importance. What has happened in the
human rights debate, essentially, is that everybody accepts that human
rights are a ‘good thing’ but non-Westerners are wary of what they see
as Western cultural imperialism. So they get drawn into a confused and
often contradictory argument in which they say, at the same time, that
human rights are not a Western invention but a universal discovery, but
that their societies have particular problems that prevent them from fully
implementing human rights and that, in any case, Western attempts to
push human rights are a form of imperialism and even that some Western

9 The African system, for instance, emphasises greatly the concept of ‘duties’ as well
as ‘rights’, and its Charter (the African Charter on Human and Peoples’ Rights) is
grounded in regional cultural distinctiveness. Makau wa Mutua, ‘The Banjul Charter
and the African Cultural Fingerprint: an evaluation of the language of duties’, Vir-
ginia Journal of International Law 35 (1995), 339-80; Mutua, ‘“The Ideology of Human
Rights’, Virginia Journal of International Law 36 (1996), 598-657.

Jack Donnelly, Universal Human Rights in Theory and Practice (Ithaca, NY: Cornell

University Press, 1989), 50-2.

11 See Antony Black, The West and Islam: Religion and Political Thought in World History
(Oxford: Oxford University Press, 2008) and Mashood Baderin, ‘Islam and the real-
ization of human rights in the Muslim world: a reflection on two essential approaches
and two divergent perspectives’, Muslim World Journal of Human Rights 4 (2007), 1 for
a detailed discussion of this issue.

https://doi.org/10.1017/CBO9780511894565.009 Published online by Cambridge University Press


https://doi.org/10.1017/CBO9780511894565.009

Human rights 167

ideas of human rights are not appropriate in their societies. These under-
lying tensions were much in evidence at a UN conference on human
rights held in Vienna in 1993, where China and other Asian states in
particular tried to resist pressure from the Western states to promote a
more effective human rights regime. The Final Declaration of the confer-
ence stated ‘All human rights are universal, indivisible, interdependent
and interrelated’ but went on to say that ‘the significance of national
and regional particularities and various historical, cultural and religious
backgrounds must be borne in mind’.!?

The most emphatic relativist position is inevitably advanced by those
non-liberal states seeking to prevent international interference in their
domestic affairs. On balance, however, what may be termed an ‘ultra-
sovereigntist’ position has become harder to uphold in the face of the
growth of the global human rights culture which — whatever misgivings
some states may have — has won increasing acceptance.!?

Relevant here is the concept of erga omnes obligations; these are obli-
gations that apply to the international community as a whole and not
just individual states. This concept was introduced by the ICJ in the
Barcelona Traction case (1970). The Court held that some rights by their
very ‘nature’ and ‘importance’ are rights that ‘all States can be held to
have a legal interest in their protection; they are obligations erga omnes’.
By way of illustration, it further noted that ‘[s]Juch obligation derives,
for example, in contemporary international law, from the outlawing of
acts of aggression, and of genocide, as also from the principles and rules
concerning the basic rights of the human person, including protection
from slavery and racial discrimination’.'* Thus, in the East Timor case
(1995), the ICJ recognised the nature of the right of self-determination
to be erga ommnes.’® In a similar vein of argument, the European Court
of Human Rights (ECtHR) in Strasbourg has recognised the ECHR as
constituting much more than a treaty of international law; it is also an
instrument of European public order (ordre public) for the protection of
individual human beings.!®

Human rights law is concerned with all three core liberal values: human
dignity, system stability and peace, and liberal democracy. Judge Ros-
alyn Higgins (President of the ICJ 2006—2009) argues that human rights
are ‘part and parcel of the integrity and dignity of the human being’.
Thus, she notes, while such rights are most effectively protected within

www.unhchr.ch/huridocda/huridoca.nsf/(symbol)/a.conf.157.23.en.

Higgins, Problems, 96; Donnelly, Universal Human Rights, 118.

Barcelona Traction case, IC] Reports 1970, 3, 32, paras. 33—4.

ICJ Reports 1995, 90, 102, para. 29. 16 I oigidou v. Turkey (1995), para. 75.
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domestic legal systems, they ‘cannot be given or withdrawn’ by domestic
law.!” But equally, the origins of modern human rights law in the con-
struction of the UN system, is rooted in a concern for the stability of
the international system. Following the Second World War, the victori-
ous powers (and especially the United States (US)) came to appreciate,
as Antonio Cassese notes, ‘that the Nazi aggression and the atrocities
perpetrated during the war had been fruits of a vicious philosophy based
on utter disregard for the dignity of human beings’.!® Proclaiming basic
standards in human rights was thus viewed as integral to post-war peace
and security. And, as David Forsythe points out, ‘[i]t is not by accident’
that Article 55, in which the UN commits itself to promoting ‘universal
respect for, and observance of, human rights and fundamental freedoms’,
begins by noting that it shall do so: “With a view to the creation of con-
ditions of stability and well-being which are necessary for peaceful and
friendly relations among nations.’!® Some liberal scholars maintain that
there is an emerging right to democracy. A key element of this is the right
to freedom of expression, which is recognised in the UDHR as well as a
raft of other human rights treaties. More directly, the right of individuals
to partake in genuine and periodic elections, resulting in representative
and accountable government, is recognised in Article 3, protocol 1 of
the ECHR (1950), Article 23 of the ACHR (1969) and Article 25 of the
International Covenant on Civil and Political Rights (ICCPR) (1966).
There has been some disagreement by states as to the precise meaning of
these rights — hence socialist states felt able to argue during the Cold War
that their citizens enjoyed these rights when they manifestly did not.?°
Finally, as a discourse, human rights law provides the vocabulary, con-
cepts and terms of debate over the relationship between the state and indi-
viduals. In this sense, it does much more than regulate this relationship.
It actually constitutes it. As Donnelly argues, ‘[h]Juman rights constitute
individuals as a particular kind of political subject: free and equal rights-
bearing citizens. And by establishing the requirements and limits of legit-
imate government, human rights seek to constitute states of a particular
kind.”?! This is very much a debate between states, but non-state actors

Higgins, Problems, 96; see also Myres S. McDougal, Harold D. Lasswell and Lung-chu
Chen, Human Rights and World Public Order: The Basic Policies of an International Law of
Human Digniry (New Haven and London: Yale University Press, 1980).

Cassese, International Law, 377.

David P. Forsythe, Human Rights in International Relations (Cambridge: Cambridge
University Press, 2000), 35.

Franck, ‘The emerging right to democratic governance’, 46—91; Cassese, International
Law, 395; Alastair Mowbray, ‘The promotion of democracy by the European Court of
Human Rights: recent cases’, Human Rights Law Review 4 (1999), 16-23.

Donnelly, Universal Human Rights, 16.

20

21

https://doi.org/10.1017/CBO9780511894565.009 Published online by Cambridge University Press


https://doi.org/10.1017/CBO9780511894565.009

Human rights 169

(especially, human rights international non-governmental organisations
(INGO:s)) are also powerful voices in this discourse. Courts and tribunals,
at the national, regional and international levels, are equally important
agents in interpreting and applying (and thereby also ‘re-reading’) legal
norms of human rights.

This discourse is rooted in the past whilst also looking to the future.
Modern international human rights law partly owes its origins to cus-
tomary law on the treatment of alien visitors and their assets — but also to
treaty law on the treatment of minorities and international humanitarian
law on the treatment of individuals leading to humanitarian intervention.
The law relating to aliens developed in the context of the expansion of
Western capital into the extra-European world. Much of this law concerns
enunciating international minimum standards of treatment for aliens and
equality of treatment under national law.??> While the law of aliens con-
tinues to be applicable, human rights law has created a higher bar for
states regarding the minimum standards of treatment both for nationals
and aliens.

Human rights law as a visionary and aspirational discourse is illustrated
in the UN Charter and the UDHR. The Preamble to the UN Char-
ter proclaims that member states ‘reaffirm faith in fundamental human
rights, in the equal rights of men and women’. Also, Article I includes
amongst the purposes of the UN, ‘international co-operation. .. in pro-
moting and encouraging respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or religion’.
We have already noted that Article 55 commits the UN to promoting
human rights and fundamental freedoms. In even stronger terms, Article
56 states that ‘All Members pledge themselves to take joint and separate
action in co-operation with the Organization for the achievement of the
purposes set forth in Article 55.” In spite of its historical importance, it
is generally recognised that the legal obligation to respect and observe
human rights for all in the UN Charter is too general in provenance.
Thus, as soon as it was established (1947), the UN Commission on
Human Rights drafted the UDHR (1948) as an authoritative guide to
the interpretation of the UN Charter. In spite of its non-binding legal
status, the UDHR has had considerable normative impact, affecting the
content of national laws and being expressly invoked by domestic as well
as international courts. Many of its provisions indeed are now binding
through customary law, and are reflected in national constitutions.

22 Tan Brownlie, Principles of Public International Law, 6th edition (Oxford: Oxford Univer-
sity Press, 2003), 497-527.
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There was obviously a gap between aspiration and reality in the human
rights discourse of the early Cold War period. Many states were far
from meeting their commitments under the UN Charter to promote and
protect human rights. Nonetheless, human rights law has increasingly
functioned to regulate and constitute relations between states and their
citizens. Human rights law provides an alternative discourse on the moral
purpose of the state to the traditional realist discourse of national inter-
est (raison d’Etar). It provides new standards for judging the ethics and
efficiency of state action. Often it is non-state actors — non-governmental
organisations like Human Rights Watch and Amnesty International, and
international organisations like the OSCE and the Council of Europe —
that do the judging and hold states to account when they fail in their
duties to their citizens. And yet human rights law is also a discourse
between states — especially between progressive liberal democracies and
more conservative illiberal and non-democratic states, but also between
liberal democracies — about the rights of individuals and the role of states
in providing for these rights.?> Through this discourse, states communi-
cate and affirm settled norms of state-society relations (e.g., the norm
against torture), deliberate over the scope and effect of norms (e.g.,
the norm of self-determination which prohibits the violent oppression
of minority groups) and argue over emerging norms (e.g., the norm of
democratic government).

Compliance with international human rights law

Notwithstanding an expanding body of treaty law, there has not been
universal compliance with human rights. Instead, it varies greatly across
space and time. The general trend since 1948 has been one of growing
numbers of states committing to human rights treaties. But we should
be cautious in inferring increasing compliance from increasing rhetorical
commitment to human rights.?* A transnational human rights movement
gained increasing voice from the 1970s onwards. In the late 1980s and
1990s, state compliance with these treaties significantly increased world-
wide. Empirical evidence suggests a correlative relationship between the
end of the Cold War and the growing global culture of human rights;?
a causal relationship may be inferred from the post-Cold War wave of

23 Risse-Kappen et al., (eds.), The Power of Human Rights.

24 Hans Peter Schmitz and Kathryn Sikkink, ‘International human rights’, in Walter Carl-
snaes, Thomas Risse-Kappen and Beth A. Simmons, (eds.), Handbook of International
Relations (Thousand Oaks, CA: Sage, 2002), 529.

25 Jack Donnelly, ‘International human rights: a regime analysis’, International Organization
40 (1986).
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democratisation, both in Europe and Asia but also in Latin America and
Africa.?® Yet even today, there is great variation in the promotion and
implementation of human rights. In part, this is because many human
rights treaties, especially at the international level, do not contain enforce-
ment mechanisms.?’ States are merely obliged to self-validate compliance
with these treaties through period reports, and even this reporting obliga-
tion is poorly complied with. States can have a clear interest in complying
with human rights law, as in the case of the refugee protection regime.
But in this area of international law, more so than in the law on the use
of force and trade, persuasion, congruence and habit are key motives for
compliance with human rights.

There are three principal agencies in the UN that are charged with
monitoring state compliance with human rights law: the Commission on
Human Rights (now the Human Rights Council), the Human Rights
Committee and the Office of the High Commission for Human Rights.
From 1946 to 2006, the UN Commission on Human Rights was the
main forum for negotiating international human rights standards (such
as the UDHR and the Covenants). It also gained some very modest mon-
itoring powers. ECOSOC resolution 1503 (1970) authorised the Com-
mission on Human Rights to investigate complaints (communications)
that ‘appear to reveal a consistent pattern of gross and reliably attested
violations of human rights’. Practice shows that the 1503 procedure was
by no means an efficient or timely implementation procedure; the admis-
sibility threshold (e.g., only situations of gross and systematic violations
are covered) was very high, the entire procedure was confidential, delays
were frequent and political considerations were very strong due to the
fact that the Commission was composed of states’ representatives, and
not of independent experts.?® This led Jack Donnelly to describe the
procedure as ‘largely a promotional device involving weak, sporadic, and
limited monitoring’.?° An additional problem with the UN Commission
on Human Rights was that it was constituted by a rotating membership
so that any UN member, regardless of their human rights record, could

26 Samuel P. Huntington, The Third Wave: Democratization in the Late Twentieth Century
(Norman: University of Oklahoma Press, 1991).

Internal accountability measures may operate as surrogate enforcement mechanisms in
liberal democracies. But non-democratic states may commit to human rights treaties
with little fear of actually having to make good on the legal obligations that flow from
such commitments. This has triggered some debate among IL scholars about what, if
anything, one can infer from the growth in numbers and membership of human rights
treaties. Oona A. Hathaway, ‘Do human rights treaties make a difference?’, Yale Law
Fournal 111 (2002), 1944-5; Ryan Goodman and Derek Jinks, ‘Measuring the effects
of human rights treaties’, European Journal of International Law 14 (2003), 171-83.

28 Donnelly, Universal Human Rights, 129 and 132. 29 Ibid., 32.

27
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sit on the Commission (or even chair it). Thus, in 2006 Cuba, Saudi
Arabia and Sudan — all serious human rights abusers — were members of
the Commission.?° The Commission on Human Rights ceased to exist in
April 2006 and was replaced by the Human Rights Council. This Council
was to meet more often and for longer periods of time than the Commis-
sion, but with membership still drawn from the full list of UN members.>!
In practice, the Council has been no less controversial than its predeces-
sor. It has forty seven seats, of which thirteen are allocated to Asia and
thirteen to Africa, with only seven allocated to Western Europe and a
group of countries including Australia, Canada and New Zealand. This
has, in effect, allowed a bloc composed of Islamic and Asian states, often
with support from China and Russia, to dominate the proceedings, with
those states with the strongest human rights legal cultures reduced to a
permanent minority voice. Around half of all resolutions are used to con-
demn Israel, revealing what US Secretary of State Hillary Clinton termed
in 2011 a ‘structural bias’ in the Council.?? The Council has produced
an unending stream of vague and wordy resolutions, often emphasising
the ‘right to development’ rather than the traditional civil and political
rights stressed in the West. In 2008 it controversially amended the duties
of the Special Rapporteur on freedom of expression so that the Rappor-
teur would report on instances in which freedom of expression had been
‘abused’ in ways constituting racial or religious discrimination. This and
other pronouncements against religious defamation were opposed by the
Western states as, in effect, restricting rather than expanding freedom of
expression.

The second UN body competent to promote human rights at the
international level is the Human Rights Committee, which was created
under the ICCPR (1966) to monitor compliance with the Covenant.
This is a treaty based body and not a UN Charter mandated body.
Unlike the Commission on Human Rights/Human Rights Council, the
Human Rights Committee is composed of independent experts whose
primary function is to review reports submitted periodically by the states
parties to the ICCPR. However, in many cases, states remain uncooper-
ative: reports are often incomplete and submitted late, if at all. A more
interesting mechanism also provided under the ICCPR, allows states to
consent to the Committee receiving communications from other states

30 Hence, David Harris described the Commission as ‘a highly political animal, with its
initiatives and priorities reflecting bloc interests as well as the human rights merits of
each case’. D. J. Harris, Cases and Materials on International Law, 6th edition (London:
Sweet & Maxwell, 2004), 628.

31 UN General Assembly Resolution 60/251, 3rd April 2006.

32 Yerusalem Post, 28 February 2011.
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parties concerning alleged violations. But this mechanism has proved
to have limited effect because states are reluctant to bring formal com-
plaints against one another for fear of political and economic retaliation,
or counter-allegations of human rights violations. Finally, the Human
Rights Committee also has jurisdiction over petitions brought by indi-
viduals but this enforcement procedure is only optional; the state against
which a petition is being brought must be a party to the First Optional
Protocol to the ICCPR. This system illustrates the reluctance of states
to accept a worldwide system of human rights ‘supervision’ let alone
‘enforcement’.>> But, as highlighted by Henry Steiner, there is much
more to the dispute-resolution function of the Human Rights Com-
mittee, particularly in its key role in engaging in an on-going, fruitful
dialogue with states parties, non governmental and inter-governmental
institutions, advocates, scholars and students.?*

The third UN body established to promote and protect human rights
at the international level is the Office of the UN High Commissioner
for Human Rights (UNHCHR) (1993). The UNHCHR has a rolling
mandate, under the authority of the UN Secretary-General, to promote
and protect human rights, principally through naming and shaming
human rights violators. The UNHCHR has been successful in draw-
ing attention to gross violations of human rights though often effective
enforcement action does not follow on from this. Most recently it has
been playing a role in the so-called ‘Arab Spring’ pro-democracy move-
ment in 2011. For example, it issued an assessment report including
various recommendations after the departure of the Tunisian President
and has been involved in advising on ‘transitional justice’ in Tunisia,
which is defined as coming to terms with a legacy of past human rights
violations in order to ensure accountability, serve justice and achieve
reconciliation.?

The UN has also sponsored several other human rights treaties:
the International Covenant on Economic, Social and Cultural Rights
(ICESCR), the Conventions on the Elimination of All Forms of Racial
Discrimination (1966) and Discrimination Against Women (1979), the
Convention Against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT) (1984), and the Convention on the
Rights of the Child (1989). Each has its own monitoring system and its

33
34

Richard Gardiner, International Law (Harlow, England: Longman, 2003), 276.

Henry Steiner, ‘Individual claims in a world of massive violations: What role for the
Human Rights Committee?’, in Philip Alston and James Crawford, (eds.), The Future of
UN Human Rights Treary Monitoring (Cambridge: Cambridge University Press, 2000),
15-53.

35 www.ohchr.org/EN/NewsEvents/Pages/WindsofChangein Tunisia.aspx.
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own success rate in terms of compliance, but generally its success rate
is poor. For example, the system of supervision under the ICESCR is
very loose (even looser than under the ICCPR and Optional Protocol)
because as far as these rights are concerned, states compliance is depen-
dent on having the necessary resources. Equally, the Convention on the
Elimination of All Forms of Racial Discrimination establishes a Com-
mittee on the Elimination of Racial Discrimination but this Committee
has adopted a very narrow interpretation of its powers and depends on
self-reporting by contracting parties.>®

Human rights treaties at the regional level developed in parallel with
UN treaties. Of the three regions providing human rights treaties (i.e.,
Europe, the Americas and Africa), Europe is by far the most advanced
in its system of protection, thanks largely to state consent for an effective
mechanism of enforcement. The ECHR adopted under the auspices of
the Council of Europe (Strasbourg) in 1950, favours a system of enforce-
ment over a reporting requirement.?’ This system is generally regarded
as being very effective. The principle of subsidiarity still operates (under
Article 1 of the ECHR) which places primary responsibility for the pro-
tection of human rights on state authorities.>® It is when the state fails,
that the Strasbourg Court steps in. The Court may go beyond individual
redress for a breach of human rights, and require a contracting party
to change its law or practice. However, as a general rule, the Court’s
judgments are declaratory of violations, leaving it to the member states
how best to address the violation. Since 1998, the jurisdiction of the
Court is compulsory for contracting parties, and individuals within these
states have a right of direct petition to the Court. Enforcement depends
on the state in question taking remedial action. Recalcitrant states face
pressure from the Committee of Ministers of the Council of Europe but
its punitive powers are limited — ultimately it may threaten to expel a
recalcitrant member from the organisation of the Council of Europe.
But in the vast bulk of cases, states do comply with Court judgments,
even if only after some time.?° The Council of Europe also established

36 On the work of each of these UN monitoring systems, see Philip Alston and James
Crawford, The Future of UN Human Rights Treaty Monitoring (Cambridge: Cambridge
University Press, 2000), 15-198.

Economic, social and cultural rights are protected by the Council of Europe (albeit less
robustly) under the 1961 European Social Charter.

Paul Mahoney, ‘Marvelous richness of diversity or invidious cultural relativism,” Human
Rights Law Journal 19 (1998), 1.

R. R. Churchill and J. R. Young, ‘Compliance with judgments of the European Court
of Human Rights and decisions of the Committee of Ministers: the experience of
the United Kingdom, 1975-1987°, British Yearbook of International Law 62 (1991),
283.
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a Commissioner for Human Rights in 1999. The Commissioner deals
directly with governments and issues opinions, reports and recommenda-
tions regarding human rights. In short, the effectiveness of this regional
regime rests more on consent than coercion. This point is underlined by
Jack Donnelly, who puts the success of the European regime down to
state consent and a strong collective commitment to effective monitoring
and enforcement. Indeed, he sees these enforcement measures as ‘less a
cause than a reflection of the regime’s strength’.%°

In the Americas, the human rights system comprises of two main
treaties. The American Declaration of the Rights and Duties of Man
(1948), adopted at the founding of the Organisation of American States
(OAS), presents a list of human rights very similar to that of the UDHR.
The American Convention on Human Rights (ACHR) (1969) recognises
personal, legal, civil and political rights, and the right to property.*! The
latter establishes the Inter-American Court of Human Rights (1979, San
Jose, Costa Rica) which has both an advisory and a dispute settlement
function, but since its jurisdiction is optional on contracting parties it
has had limited effectiveness. In addition, the Inter-American Commis-
sion on Human Rights was established in 1959 to protect rights under
both the OAS Charter and the ACHR. When dealing with states par-
ties to both the Charter and the ACHR, it has powers of enforcement
through a system of complaint similar to that provided originally under
the ECHR. But its powers are more limited — to making recommenda-
tions for effective compliance — when it comes to states that are only
party to the Charter.#? Overall, the Inter-American system has been less
successful than its European counterpart, especially in its impact on the
domestic legal systems of contracting parties. Nonetheless, the Commis-
sion, rather than the Court, has exercised a broad range of powers and
thereby been more effective in protecting human rights. Here coercion,
especially as exercised by the US, has been a motive in state compliance;
this empirical finding is consistent with the realist emphasis on the role of
hegemonic power in ensuring regimes’ effectiveness. At the same time,
as suggested above, progressive democratisation in the region has led to

40 Donnelly, Universal Human Rights, 141. The limitations, in general, of coercive measures
in inducing compliance with international law is explored in Andrew T. Guzman, ‘A
compliance-based theory of international law’, California Law Review 90 (2002), 1823—
87.

Economic, social and cultural rights came to be recognised by the 1988 Protocol of San
Salvador which came into force in 1999.

Cecilia Medina, ‘The Inter-American Commission on Human Rights and the Inter-
American Court of Human Rights: reflections on a joint venture’, Human Rights Quar-
terly 12 (1990), 439—64.
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increasing voluntary acceptance of (and consent to) the human rights
system largely replacing external coercion.*

The African Charter on Human and Peoples’ Rights or Banjul Charter
(1981), unlike its other regional counterparts, seeks to protect commu-
nity (i.e., collective or peoples) as well as individual rights, and to impose
duties. Furthermore, it contains no derogation clauses comparable to
Article 15 of the ECHR (i.e., war or other public emergency) — having
said that it does allow for so-called ‘claw-backs’ clauses.** Thus from
a normative perspective, the African Charter offers considerable inno-
vations over its counterparts in Europe and the Americas. However, its
monitoring system is weak. It provides a reporting system similar to inter-
national human rights treaties, as well as a largely ineffective (and under-
used) Commission to hear complaints. The system can be described
as mostly conciliatory.*> In 1998, a Protocol for the Establishment of
an African Court of Human and Peoples’ Rights was signed. The new
African Court has advisory, conciliatory and contentious jurisdiction.
However, only states parties to the Protocol, the African Commission
and African inter-governmental organisations (IGOs) have direct access
to the Court; not individuals, nor NGOs. In short, of all the regional
systems, the African one has been the least successful in shaping state
compliance with human rights.*® This is mainly the result of institutions
that still need time to develop.

Finally, in Asia there are neither regional norms nor monitoring proce-
dures. The 1996 Asian Human Rights Charter was drafted by NGOs and
has attracted no state support. In the Middle East, the League of Arab
States established a Permanent Arab Commission on Human Rights in
1968, but it has been famously inactive, except on the issue of the human
rights situation in the Israeli-occupied territories. As far as the normative
framework is concerned, it is equally weak. The Arab Charter of Human
Rights, which was drafted in 1971, was only adopted by the Council of
the League in 1994 and remains largely ignored.*’

43 Risse-Kappen et al., (eds.), The Power of Human Rights.

44 Rose M. D’Sa, ‘Human and peoples’ rights: distinctive features of the African Charter’,
FJournal of African Law 29 (1985), 72-81.
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Consent goes some way to explaining this variation in the effectiveness
of regional human rights regimes, and the limitation of international
instruments. But we would argue that congruence, internalisation and
habit are equal, if not more important, motives.*® Most obvious is con-
gruence between norms of liberal democracy and human rights. The
European human rights regime is so effective because of the concen-
tration of liberal democracies in this region. Indeed, a state must be
democratic to join the Council of Europe. One of the stated purposes of
the OAS is ‘to promote and consolidate representative democracy’. How-
ever, many of the twenty one founding members have not been democ-
racies for most of the organisation’s history: included here are Argentina,
Brazil, Chile, Colombia, Cuba, El Salvador, Guatemala, Nicaragua and
Peru. Not surprisingly, democracies have a far better track record when it
comes to protecting and promoting human rights than non-democracies.
Democratic governments may be held to account for human rights vio-
lations whereas non-democratic governments often rely on systematic
abuses of human rights to stay in power. Liberalism is also important. As
we noted in Chapter 3, restraint on the internal use of state violence is a
core liberal value. Again, Europe has a far higher concentration of liberal
countries than other regions. Indeed, the human rights regime that has
emerged in Europe very much reflects the liberal values and aspirations of
these states.*” The extension of the Council of Europe to new democra-
cies in Eastern Europe and the former Soviet Union presents a challenge
to the regime, in that there is less congruence between the political cul-
ture of these states and human rights law than in Western Europe. This
goes to underline the importance of the Council of Europe as an agent of
socialisation in driving the eastward expansion of the European human
rights regime.>°

Compliance with human rights law ultimately depends on inter-
nationalisation of international rules in domestic legal systems. In this
sense, Henkin argues that the international law of human rights differs
greatly from international law in general because ‘compliance with inter-
national human rights law [. . .] is wholly internal’.>! Indeed, there cannot
be a violation of international human rights law unless state authorities

48 Koh, ‘Why do nations obey?’, 2598-9.

49 Andrew Moravcsik, “The origins of human rights regimes: democratic delegation in
postwar Europe’, International Organization 54 (2000), 217-52.
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fail to provide adequate remedies. The remedy in question may have its
source in the international law of human rights (e.g., the UN Conven-
tion Against Torture requires states to ‘ensure that all acts of torture are
offences under its criminal law’) but equally a remedy may be found in
domestic law and state practice (e.g., the granting of asylum to refugees
is not provided under the 1951 Refugee Convention but has evolved as
practice in many states). David Forsythe also emphasises the importance
of internationalisation to compliance. He argues that one of the basic
functions of all law, including international law, is ‘to educate in an infor-
mal sense’. By informing foreign policy, military doctrine and training
and the action of private groups (corporations and NGOs), international
human rights law takes pervasive effect. In this sense, conformity and
compliance with international human rights law does not depend on
judicial enforcement. Indeed, for Forsythe, ‘the optimum situation is for
legal standards to be internalized by individuals to such an extent that
court cases are unnecessary’.>2

Of course, this perspective raises the issue of the process of internal-
isation and, in particular, variation in the willingness and capacity of
states to internalise international rules on human rights. Congruence
between domestic culture and international rules can ease the process of
internalisation. This is true for domestic political culture, as noted ear-
lier, but also for legal culture. Some legal cultures are more prepared to
adapt in line with international regimes. The legal cultures of the Euro-
pean Union (EU) member states are noteworthy in this respect. The
decades-long process of European integration has socialised these states
into accepting the primacy of the EU. This has produced a habit of inter-
nalisation among EU states that makes them more ready to internalise
international human rights law. Domestic legal culture matters also in
terms of variation in state capacity to internalise international law. Even
among EU states there is some variation. For instance, international law
is generally given priority over domestic law in civil law systems (e.g.,
France, Germany, Spain and Poland), whereas in common law systems
(such as the United Kingdom (UK) and Ireland) the judiciary need only
recognise international rules that have been incorporated in domestic
legislation. There is even more pronounced variation between the estab-
lished and emerging democracies of Europe, in terms of the capacity of
domestic legal systems to absorb international human rights law.>> In
general, international and regional human rights law requires profound

52 Forsythe, Human Rights in International Relations, 14.
53 Mark Janis, ‘Russia and the “legality” of Strasbourg Law’, European Journal of Interna-
tional Law 8 (1997).
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and wide-ranging change to the legal and law-enforcement systems of
new democracies seeking to catch-up with their Western neighbours.
Such profound internal change may occur in any democratising state (or
even non-democracy) as part of a broader process of ‘acculturation’ into
human rights.>* Thus, as we discuss in the next section, internalisation
often actually involves socialisation by states into the norms and rules
codified in human rights regimes.

The refugee protection regime provides a good example of where state
compliance may be motivated by self-interest. That is not to say that other
reasons — such as congruence — do not operate here. Thus, the norm of
providing refuge for those fleeing persecution is arguably constitutive
of modern liberal democracy.”® At the same time, states have a strong
interest in regulating the cross-border flow of refugees.’® Historically, the
refugee protection regime originated in the need to give some stability to
post-colonial and post-war spurts of state building. Thus, Bruce Cronin
argues ‘the [international protection regime] IPR for refugees was not
created to assist those displaced from war. Rather states constructed the
system to address post-war political developments that were related to the
construction of new states and new political orders’.?” Fairness was also
relevant, in that state leaders shared a common sense of responsibility
for the welfare of refugees.>® State interest took a new twist during the
Cold War, as Western states used the Refugee Convention as a political
tool to embarrass the Soviet bloc and sweep up defectors.’® The EU
committed itself to creating a common asylum regime for the Union at
the turn of the new millennium. Underlying this new regime is a liberal

54 Ryan Goodman and Derek Jinks, ‘How to influence states: socialization and human
rights law’, Duke Law Journal 54 (2004), 621-703. See also Koh, “Why do nations
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vision promising expanded rights to refugees and other persons in need
of protection. But driving the process is self-interest: the need for the EU
to harmonise and improve efficiency in this policy area. Indeed, national
self-interest and some dispute about the fair distribution of costs among
EU members, are compromising the original liberal vision.°

Change in international human rights law

States have played a central role in the evolution of international human
rights law. This body of law rests on a raft of major treaties at the interna-
tional level (e.g., ICPPR, ICESCR, CAT, and the Refugee Convention)
and regional level (especially the ECHR and ACHR). Some fundamental
human rights principles, such as, the prohibition of torture, genocide and
slavery, and the principle of racial non-discrimination, exist in customary
international law. Arguably state consent is less central to customary law
than treaty law, because customary law may be said to express the col-
lective will of states — that is, the will of most states, especially the most
powerful states — and, in any case, does not require explicit state consent.
Thus, unlike treaties where states must actively give consent, inaction or
silence by a state is taken to mean that it has consented to new customary
law. It may be possible for a state through persistent objection not to be
bound by an emerging rule of customary law (this possibility does not
exist for established customary rules). But where that rule expresses a
peremptory norm, derogation by individual states is not permitted. We
have already noted that many of the principles of human rights law are
peremptory in nature. Of course, states exercise some leeway in inter-
preting the precise meaning of many human rights norms; for example,
on whether abortion violates the right to life or whether capital punish-
ment is permissible. Another, very controversial and current example
is state disagreement over what constitutes torture and degrading treat-
ment (which we discuss in the conclusion to this chapter in the context
of the US ‘global war on terror’). These issues of interpretation aside,
the peremptory character of human rights norms is further expressed in
international human rights treaties to which almost all states have con-
sented. Accordingly, it may be said that international human rights law
has evolved through a formal process where states have been the major
agents of law-creation and change, and so state consent has played a
central role.

60 Héléne Lambert, “The EU Asylum Qualification Directive, its impact on the jurispru-
dence of the United Kingdom and international law’, International and Comparative Law
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At the same time, it is abundantly clear that change in international
human rights law involves a plurality of actors, including transnational
policy networks, INGOs/NGOs and judiciaries. Policy networks embed-
ded in IGOs play an essential role in formulating new rules of human
rights law. Hence, the UN Commission on Human Rights spent twenty
years preparing the ICCPR and the ICESCR, in order to put flesh on
the bones of the UDHR. This can be read through the realist lens as
illustrating state action. But equally, transnational policy coalitions can
emerge within IGOs to pressure home governments to adopt particu-
lar policies.®! Transnational policy networks also play a crucial role in
elaborating human rights standards, and coordinating implementation
of human rights rules.®? For instance, EU harmonisation on standards
of refugee protection is being advanced by a transnational network of
policymakers based in member states (empowered through the Council
of the EU) and in the EU Commission. EU Directives on asylum, as on
other matters, are a source of EU law. But, at the same time, this process
of law making is essentially one of policy elaboration and coordination
between EU member states. 5>

NGOs operating at the national and transnational level have also
played a crucial role, both in creating a general climate conducive to the
advancement of human rights law, and in influencing change in specific
areas through informing public and policy debate. INGOs/NGOs wield
such influence through their expert knowledge of and moral standing on
human rights issues. INGOs often lead international campaigns to evolve
human rights law. This effort usually involves mobilising political sup-
port in host (liberal) states to exert pressure for change in human rights
law, as well as working directly with NGOs and opposition groups to
resist oppression in non-Western states.®* A classic example of NGO led
change in this area of law is the abolition of slavery, which was outlawed
following a campaign by British abolitionist groups in the nineteenth
century to pressure the British government to deploy the Royal Navy to
closing down slave trading routes.®®> More recently, an umbrella of human
rights and health NGOs, working with progressive Western states, led the
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campaign to create the CAT.®®* NGOs may also indirectly influence the
evolution of human rights law through informal and occasionally formal
channels of policy consultation. Thus, some NGOs (such as the AIRE
Centre) have recognised ‘participatory status’ at the Council of Europe.®’

Another important way that international law can change is through
the interpretation given by international courts or other quasi-legislative
bodies such as the UN General Assembly. The difficulty here, in terms
of establishing change, is well summarised by Oscar Schachter: ‘the line
between interpretation and new law is often blurred. Whenever a general
rule is construed to apply to a new set of facts, an element of novelty is
introduced; in effect new content is added to the existing rule. This is
even clearer when an authoritative body re-defines and makes more pre-
cise an existing rule or principle.’®® An obvious example is the role played
by the ECtHR in the development of the principles guaranteed in the
ECHR. For instance, in the context of the norm prohibiting torture (Arti-
cle 3), the Strasbourg Court lowered the threshold for what constitutes
torture in recognition of ‘the increasingly high standard being required
in the area of the protection of human rights’, which demands ‘greater
firmness in assessing breaches of the fundamental values of democratic
societies’.%° The Court further requires states not only to refrain from
torture, but also to enforce this prohibition in their own legal systems.
Thus, change here was to the effect of significantly strengthening the rule
against torture, both in its substantive and procedural scope.”® Unlike
in common law systems, there is no rule of precedent at the Strasbourg
Court, nor at the ICJ or European Court of Justice (EC]). Thus deci-
sions by these courts, while binding on the parties to the dispute, are not
strictly binding on the courts themselves. However, these decisions are
commonly taken to be statements of existing law and are used as bench-
marks in future cases.”! Hence states accept these interpretations of law,
even when it works against them in future cases. As Rasmussen observes,
‘even governments overtly hostile to the Court’s authority do not seek to
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ask the [EC]J] to overturn a previous ruling but rather use it as a state-
ment of the law and use it as a point of departure for making arguments
in subsequent cases’.”> Anne-Marie Slaughter locates the Strasbourg
Court at the centre of a transnational legal network and emerging ‘global
jurisprudence’ on human rights. In addition to a ‘vertical dialogue’ within
Europe between the Strasbourg Court and domestic courts, she points
to the ‘persuasive authority’ of the Strasbourg Court’s decisions beyond
Europe. Hence, the highest courts in Israel, Jamaica, South Africa and
Zimbabwe, as well as the Inter-American Court of Human Rights, and
the UN Human Rights Committee have all cited judgments of the Stras-
bourg Court.” It may also be noted that the traffic in persuasive decisions
is two-way between international courts and quasi-judicial bodies: hence
the Committee Against Torture has cited the Strasbourg Court and vice
versa.’

Finally, human rights law has changed through a social process involv-
ing elite learning, community socialisation and internalisation of new
norms. This is well illustrated in the Helsinki Final Act of the Confer-
ence on Security and Co-operation in Europe, adopted in 1975, which
included a ‘basket’ on human rights. Like the UDHR (which was used as
a standard when drafting the Final Act), the Final Act is a non-binding
instrument which has had considerable normative impact, especially in
validating the universal applicability (i.e., in the Soviet bloc) of West-
ern conceptions of human rights.” It facilitated learning of Western
human rights norms by Soviet political elites, and gave support to norm
entrepreneurs within the Soviet Union that were seeking to promote polit-
ical liberalisation.”® The political class in post-Soviet Russia has become
socialised into accepting political human rights and people expect to exer-
cise the right to vote, to free expression and free association. However,
it is too early to judge whether these norms have become internalised in
functioning institutions and are habitually practised. Indeed, some argue
that democracy has become de-railed in Russia, under the corrupting
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influence of rapid economic liberalisation and in the face of an author-
itarian executive inadequately held to account by a weak legislature.””
The social process of normative change is much more complete in West-
ern Europe, with elite learning of new human rights rules leading, for
the most part smoothly, to internalisation in domestic policy and law.
As already suggested, this easy path to internalisation is understandable
given the congruence between Western political and legal culture and
evolving international human rights law. Congruence may also explain
variation in the levels of internalisation of international human rights
law elsewhere around the world, both across and within regions. Hence
the poor provision for political and civil rights in the Middle East may be
explained in terms of an Arab political culture that is antipathetic to West-
ern style democracy.”® Equally, the stark contrast between the breadth
and depth of internalisation of human rights law in China and Japan is
down to an East-West divide within this region between authoritarian
Communist China and democratic Westernised Japan.

Norm entrepreneurs have been instrumental in developing interna-
tional human rights law and in diffusing these rules around the world. We
have already noted the prominent role played by NGOs in this regard —
such as the anti-slavery movement in Victorian Britain (and the US) —
and the human rights and medical groups that lobbied for a ban on tor-
ture. In refugee law, the UN High Commission on Refugees (UNHCR)
has and continues to play a vital role in elaborating law in this area,
and in educating new and democratising states in their obligations under
the 1951 Refugee Convention.”® External shock has also been important
to the recent development of refugee law. Conventionally, protection
under the Refugee Convention is only offered to those who can demon-
strate an individual fear of persecution. The shock of the wars in the
former Yugoslavia in the 1990s, generating mass flight of populations
from Balkan war zones, caused the conventional refugee regime to col-
lapse. In response, some Western governments offered refugee status to
whole categories of those fleeing war. Other Western states offered tem-
porary asylum on a non-legal basis but, again, this was to whole groups of
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people. A new EU Asylum Directive gives legal force to the provision of
temporary protection in law in all EU states.’°

Notwithstanding the growing strength of international human rights
law, human rights continue to be abused by many states around the
world. Most of these cases involve violations of international law. Mas-
sive abuses of human rights in the ‘ethnic conflicts’ of the 1990s have
triggered changes in international criminal law (e.g., with the extension
of humanitarian law to civil wars) and law on the use of force (e.g., with
the evolving state practice of forcible humanitarian intervention). These
changes are dealt with in Chapters 6 and 4 respectively. More minor
violations of international human rights law can also lead to legal change
where such violations are caused by lack of clarity in the substance and/or
application of the law (as opposed to where the law is clear and the state is
plainly violating it). In such cases, where there is judicial oversight (e.g.,
by the Strasbourg Court), this may also involve judicial interpretation,
which, as we noted earlier, can produce change in international law.

Conclusion

All three lenses provide useful perspectives on international human rights
law. This area of law is characteristic of modern international law given
that it is mostly treaty law. Consistent with the realist lens, this points to
the role of state consent as reason for compliance, and to legal change
as a formal process. At the same time, international human rights law
expresses core values of the international community. Human rights rest
on the dignity of the individual, while the protection of human rights
serves system stability. Arguably, democratic rights are also increasingly
being recognised by the international community. The liberal lens has
less use when it comes to explaining state compliance with international
human rights law. Self-interest is not a powerful motive for compliance
as international law in this area generally serves to restrain state freedom
of action.®! One exception may be refugee law, where states do have a
mutual interest in managing the movement of people across their bor-
ders. However, the liberal notion of legal change as a policy process has

80 Council Directive 2001/55/EC of 20 July 2001 on minimum standards for giving tem-
porary protection in the event of a mass influx of displaced persons and on measures
promoting a balance of efforts between Member States in receiving such persons and in
bearing the consequences thereof.

In this sense there is a cost in committing to human rights treaties, though this cost
is greater for liberal democracies than non-democracies, since the latter can more eas-
ily evade their legal obligations under such treaties. Oona A. Hathaway, ‘The cost of
commitment’, Stanford Law Review 55 (2003), 1821-62.
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considerable explanatory power in the area of human rights, espe-
cially in terms of the plurality of actors involved. The authoritative
decision-making process in human rights substantially involves inter-
national organisations, courts and other quasi-legal bodies. NGOs oper-
ating through transnational coalitions led campaigns to advance inter-
national human rights law. Much of the law in this area is elaborated
and implemented through transnational policy networks. Judicial inter-
pretation is also an important method of change in international human
rights law, and here too there is much transnational traffic of those judi-
cial decisions that carry ‘persuasive authority’. Finally, the constructivist
lens draws our attention to the role of international human rights law
as a discourse — as constituting the relationship between state and citi-
zens, and as providing a vocabulary and moral purpose for judging state
action. Congruence and internalisation emerge as powerful and rein-
forcing reasons for compliance with international human rights law —
thus, explaining significant national and regional variation in compli-
ance. Change in international human rights law — especially in terms of
its spreading influence — may be explained in terms of a social process
centered on elite learning and state socialisation. Key actors — NGOs and
progressive states — have also played the vital role of norm entrepreneurs
in pushing forward the boundaries of international human rights law.

Empirically, the overall picture is one of the growing normative strength
(both in breadth and depth) of international human rights law. As we
noted, many norms of human rights law are peremptory in character from
which no derogation is permitted, such as the prohibitions against slavery,
genocide, racial discrimination and torture. Moreover, the new ‘doctrine
of human rights’ has also brought changes in many other areas of tradi-
tional international law; included here are the recognition of individuals
as subjects of international law, the expansion of international organisa-
tions, international monitoring of compliance with law, the notion of jus
cogens, the development of the international criminal justice system and
the expanding scope of humanitarian law. It might even be argued that
in recent decades there has been a shift from a slowly evolving consent
based international law of human rights to a more dynamic doctrine that
expresses community values.8?

This conclusion might appear odd to some in the context of the chal-
lenge presented by the US to some aspects of human rights. The redef-
inition of torture by the administration of George W. Bush to make
lawful interrogation techniques, and the non-recognition of rights and
detention without trial of terrorists and other ‘unlawful combatants’ held

82 Cassese, International Law, 393.
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in Guantanamo Bay, dramatically illustrate the limits of international
human rights law. Here is the most powerful state in the world appar-
ently trampling over the rules in its treatment of detainees.®? US action,
which offends core liberal values and defies condemnation by a host
of international and non-governmental human rights organisations, is
hard to understand from a liberal perspective. A realist lens offers one
explanation — namely, as the world hegemon, the US has the power to
introduce more permissive human rights standards for the treatment of
unlawful combatants, and, in the context of the new threat from catas-
trophic terrorism, it claims the right to do so. But this is an impoverished
account. A richer account is provided by the constructivist lens. It points
to the role of international human rights law as providing the moral
resources to debate and judge what the US is doing in its self-proclaimed
‘war on terror’. From the US point of view, it is consciously acting as
a norm entrepreneur in seeking to revise human rights and humani-
tarian law to permit extraordinary measures against what it portrays as
an extraordinarily dangerous and unusually barbaric enemy. The terror-
ist attacks of September 11th 2001 on the US homeland provided the
shock for normative change within the US, both in terms of permitting
law-enforcement measures that restrict civil liberties and in mobilising
support for those calling for a more forceful military unilateralism in
US foreign policy. Congruence is also significant. It is true that the US
considers itself to be a champion of human rights around the world,
though its record on human rights is mixed. But more significant is a
legal culture that is more punitive in nature than in Europe, in terms of
the treatment of prisoners in the criminal justice system (a treatment that
includes lawful execution, which is banned in the EU). Also significant
is a legal culture that permits the ‘purposive’ reading of international
law to serve vital national policy.®* Here we may see the New Haven
School as a manifestation of US legal culture. From the perspective of
US legal culture, therefore, its treatment of detainees at Guantanamo
Bay is not as bad as the Europeans make out, and represents a necessary
and acceptable re-interpretation of international law given the threat to
US security.®’

83 Philippe Sands, Lawless World: America and the Making and Breaking of Global Rules
(London: Allen Lane, 2005), 143-173.

This constructivist reading of the US war on terror draws on Theo Farrell, ‘Strategic
culture and American empire’, The SAIS Review 25 (2005), 9-10, 13—14. See also,
chapters by Helen Kinsella and Michael Sherry in Armstrong et al., Force and Legitimacy
in World Politics.

‘Guantanamo regime defended by US’, BBC News, 14 February 2004, at www.
bbc.co.uk/news/.
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The international discourse on this indicates a general scepticism in
the international community regarding the lawfulness, and hence legit-
imacy, of this new US practice. This, in turn, generated some disquiet
in the US polity about the prudence, if not ethics, of the attempt by
the Bush administration to re-define international norms on the deten-
tion and treatment of prisoners.®® In early 2006, the UN Commission
on Human Rights produced a damning report on Guantanamo Bay. It
found that the interrogation methods used amounted to degrading treat-
ment in violation of Article 7 of the ICCPR and Article 16 of the CAT.
Furthermore, it expressed considerable alarm at the failure to permit
detainees to challenge legally their detention as provided in Article 9 of
the ICCPR. Finally, it concluded that the use of military commissions to
try detainees amounted to violations of Article 14 of the ICCPR, which
provides for the right to a fair trial before an impartial tribunal.?” In June
2006, the military commissions were subsequently struck down by the
US Supreme Court in Hamden v. Rumsfeld, for violating US domestic
law, in that they were not authorised by the US Congress. In response,
Congress passed the Military Commissions Act (MCA) in September
2006, which provided the necessary authorisation. The MCA does crim-
inalise the worst interrogation techniques that the administration had
previously tried to argue were lawful. But, at the same time, it removes
the right of detainees to invoke the Geneva Conventions in making legal
challenges against their treatment; it codifies in law the use of military
commissions to try civilian detainees held in Guantanamo and removes
the right of detainees to challenge their detention before US courts.
Human rights groups in the US are intent on challenging the legality of
the MCA. But it is clear that the Bush administration’s basic position,
that the law must evolve to enable civilised states to fight barbaric ene-
mies, is one that now enjoys broad political support in the US — one
reason, perhaps, why the Obama administration has yet to act on its
electoral promise to close down Guantanamo Bay.?8

The final issue to consider is whether the international human rights
regime is essentially a reflection of Western values and whether this

86 TJeffrey Smith and Dan Eggen, ‘Justice expands “torture” definition: earlier policy drew
criticism’, Washington Post, 31 December 2004, A01, at http://www.washingtonpost.
com/.

UN Commission on Human Rights, Sixty-second session, items 10 and 11 of the pro-

vision agenda, ‘Situation of detainees at Guantanamo Bay’, Future E/CN.4/2006/120,

15 February 2006.

88 Human Rights Watch, ‘Q and A: Military Commissions Act of 2006’, at http://hrw.org/
backgrounder/usa/qnal006/usqnal 006web.pdf; Amnesty International, ‘USA: Military
Commissions Act of 2006 — turning bad policy into bad law’, AMR 51/154/2006, 29
September 2006, at http://web.amnesty.org/library/index ENGAMR511542006.
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matters. We have argued that laws that seek to assign rights to individuals
do indeed derive from primarily Western origins and from a Western
perspective on history, society and politics. The picture with regard to
so-called ‘second generation’ rights (essentially economic, social and cul-
tural rights) and ‘third generation’ rights (belonging to some collective
entity, such as an ethnic group, an indigenous people, or involving a right
to collective goods such as development, or a clean environment) is more
complex. While all three sets of rights emerged from specific political and
economic circumstances, namely the struggle against absolute monar-
chies in seventeenth to eighteenth century Europe, the socio-economic
consequences of the Industrial Revolution, the combined effects of the
Third World majority in the UN and new issues coming to the fore after
the Second World War, second and third generation rights have always
been controversial. Mainly because of the deep Cold War divisions, the
UDHR was followed by two (legally binding) human rights Covenants,
one for first generation rights (supported by the US), the other for second
generation rights (supported by the Soviet Union). Later debate, both
amongst scholars and politicians, focused on what were seen as key differ-
ences between the two types of right. The Reagan administration issued
an ‘unqualified rejection’ of second generation rights, arguing that while
political and civil rights required, in essence, little more than a demo-
cratic system and an effective legal culture to uphold them, economic and
social rights needed much more. As Secretary of State, Elliott Abrams
put it: ‘the rights that no government can violate [i.e. civil and political
rights] should not be watered down to the status of rights that govern-
ments should do their best to secure [i.e. economic, social and cultural
rights]’.%° Writers such as Henry Shue and John Vincent countered such
assertions by arguing that without at least a ‘basic right’ of minimum
subsistence, political and civil liberties would be meaningless.®°

A further American concern centred on the nature of the obligations
towards the larger international community that flowed from the accep-
tance of a right enshrined in international law. Article 28 of the UDHR
states that ‘everyone is entitled to a social and international order in
which the rights and freedoms set forth in this Declaration can be
fully realized’, while Article 2.1 of the ICESCR commits states ‘to take
steps, individually and through international assistance and cooperation,

89 Philip Alston, ‘US ratification of the Covenant on Economic, Social and Cultural Rights:
the need for an entirely new strategy’, American Journal of International Law 84 (1990),
365-93.

90 Henry Shue, Basic Rights: Subsistence, Affluence and US Foreign Policy (Princeton:
Princeton University Press, 1980); R. J. Vincent, Human Rights and International Rela-
tions, (Cambridge: Cambridge University Press, 1986).
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especially economic and technical, to the maximum of its available
resources, with a view to achieving progressively the full realization of the
rights recognized in the present Covenant’. On the face of it, the com-
bined effect of these two Articles would be for an ‘international order’
to be created in which each state would be obliged both to structure its
own internal policies around some kind of ‘welfare state’ that guaranteed
goods like subsistence, education and health care to its own citizens as
well as providing ‘the maximum of its available resources’ to ensure that
all other states could achieve the same standards.

In terms of IR theory, these two perspectives on human rights derive
from, respectively, a ‘pluralist’ and a ‘solidarist’ conception of inter-
national society: where pluralism involved a world of sovereign states
with different values and interests, while solidarism had the underlying
premise of a community of human beings rather than a society of states.”!
However, an alternative way of looking at this fundamental dispute about
the nature of the society/community that underpins international law (or
should underpin it) is in terms of the power relations that are inseparable
from any discussion of international relations or international law. By
one understanding of the history of the last few decades, we have been
witnessing what amounts to a form of American imperialism, where
such norms and rules that have been permitted to take hold to signifi-
cant degrees in the actual conduct of international affairs simply reflect
American interests. Hence, the US insistence on prioritising political
and civil rights reflects its narrow interest in avoiding being the principal
financier of a solidarist international society from which it would acquire
few direct benefits as well as the broader interest, which dates almost from
the beginning of the US, of building a world more in the American image.
Less critical appraisals of the US role would see it — as neoliberal theory
would also suggest — playing the crucial role of hegemon in upholding a
global political and economic order from which many benefit.

In reality, US policy has shown less consistency, particularly since the
end of the Cold War, than some of its critics appear to appreciate. In
part this is because, while it may well be a ‘unipolar’ actor, it is far
from being a ‘unitary’ actor. Individual states, the Congress, corpora-
tions and banks and a vast array of individuals and groups, ranging from
film actors to churches, have influenced US policy over the years, so
that, although ‘national interest’ has always been a common theme in

91 There is now a vast literature on these two opposing conceptualisations. For a strong
statement in support of pluralism, see Robert Jackson, The Global Covenant. For sol-
idarist perspectives, see in particular the work of Tim Dunne. For the fullest discus-
sion of ‘English School’ literature, see Barry Buzan’s Bibliography at http://www.polis.
leeds.ac.uk/assets/files/research/english-school/es-bibl-10.pdf.
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all discourse about foreign policy, this has been understood in different
ways. This has inevitably fed into the US’s relationship with interna-
tional law and international institutions, with Washington’s responses to
both ranging from hostility through indifference to relatively enthusiastic
endorsement.”? Here again constructivism, with its nuanced emphasis
on how change occurs via discourse, negotiation, elite learning, internal-
isation and socialisation may have more to offer than rationalist interpre-
tations that emphasise unbendable interests.

Discussion questions

e What is the difference between an ‘obligation erga ommnes’ and a
‘peremptory norm’ of international law? Give an example of each.

o What evidence can you provide that human rights operate in a positivist
rule-based system? How does such a system accommodate the more
liberal view that individuals have become the subjects of international
law?

¢ In what way do human rights express core liberal values?

o What role does the UN Charter play in the protection of human rights?
Have the relevant UN Charter provisions been implemented (e.g.,
internalised)?

o What makes human rights treaties difficult, in general, to implement?
What makes the ECHR system so successful in terms of compliance?
Why does the refugee protection regime provide a good example of the
role of self-interest in motivating states to comply with international
law?

e Who are the main agents of change in international human rights law?

o How may we best explain the US redefinition of norms on the detention
and treatment of foreign prisoners?

¢ Does the international human rights system reflect essentially Western
norms or is it genuinely universal?
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