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A. Introduction”

[1] Recently, the German law governing atypical forms of work has been amended in several respects. The
Beschéftigungsférderungsgesetz 1985 (BeschFG 1985 - Act on the Improvement of Employment Opportunities), (1)
regulating part-time work (Teilzeitarbeit) and (partially) fixed-term contracts (befristete Arbeitsverhéltnisse), has been
replaced by the Gesetz iiber Teilzeitarbeit und befristete Arbeitsvertrdge (TzBfG - Act on Part-Time Work and Fixed-
Term Contracts), (2) in force since 1 January 2001, and implementing Directive 97/81/EC on Part-Time Work (3) and
Directive 99/70/EC on Fixed-Term Contracts (4). The legislator, however, did not confine himself to implementing EC
law but regarded the obligation to implement the Directives as a stimulus to amend the right of part-time work and
fixed-term contracts fundamentally. In doing so, he fixed a level of employee protection much higher than required by
the Directives. (5) The legal rules for temporary work (Leiharbeit) have not yet been fundamentally changed. But the
Job-AQTIV-Gesetz (Job-AQTIV-Act) (6) has amended it in a way at least partially anticipating the presumably soon to
be adopted Directive on Temporary Work. (7) Both acts, the Act on Part-time Work and on Fixed-Term Contracts as
well as the Job-AQTIV-Act, aim at a reduction of the numbers of unemployed and the creation of employment
opportunities. This article sketches and briefly comments on the new rules for fixed-term work, temporary and part-
time work.

B. Fixed-term contracts

[2] Before the coming into force of the TzBfG, there were mainly two provisions regulating fixed-term contracts: sec.
620 of the Biirgerliches Gesetzbuch (BGB - Civil Code) (8) and sec. 1 BeschFG. Sec. 620 BGB, stipulating that every
employment contract ended after expiry of the agreed period, obviously regarded the conclusion of employment
contracts for a definite period as the usual case. However, since a fixed-term contract ends automatically when the
fixed period ceases, the conclusion of fixed-term contracts is, from an employer's point of view, a comfortable
strategy to avoid the problems and costs incidental to dismissal protection. (9) In order to prevent such a
circumvention of the rules on dismissal protection German courts developed, soon after first protective measures of
dismissal protection had been enacted in 1920, (10) limitations of the conclusion of fixed-term contracts. (11)
According to this well-established case law, in principle still applicable today, a contract for a definite period is lawful
only on condition that there is an objective reason justifying the time limit. (12)

[3] In the mid 1980s, in view of increasing unemployment, these restrictions on fixed-term contracts were questioned.
After a remarkably heated debate, the BeschFG was passed in 1985. The main target of criticism (13) was sec. 1
BeschFG, explicitly admitting the conclusion of fixed-term contracts for a maximum duration of 18 months without
being subject to a justification requirement. However, sec. 1 BeschFG 1985 was only applicable to new employees
(14) and trainees immediately after the end of vocational training. (15) Newly established enterprises and employer
employing twenty or less employee were even entitled to conclude fixed-term contracts for up to 24 months. (16) The
legislator hoped that the possibility to conclude fixed-term contracts would be used frequently, and that previously
unemployed persons and apprentices would find fixed-term employment that, once established, would later be
converted into permanent employment. (17) The passing of sec. 1 BeschFG had been so controversial that the then
parliamentary majority of CDU/CSU (18) and FDP (19) limited its effectiveness to a period of five years; after these
five years sec. 1 BeschFG was twice prolonged for another five years, finally until 31 December 2000. (20)

[4] In 1996, the BeschFG was amended. (21) The maximum period for fixed-term contracts lacking an objective
reason in sec. 1 para. 1 BeschFG was prolonged to 24 months for all employers; at the same time the legislator
explicitly admitted the conclusion of up to three consecutive fixed-term contracts without objective reason, up to a
total duration of 24 months. (22) Furthermore, the conclusion of fixed-term contracts with older employees was
facilitated. According to the newly introduced sec. 1 para. 2 BeschFG, the time limit of sec. 1 para. 1 BeschFG did not
apply to fixed-term contracts with employees who have reached the age of sixty or more. However, any limitation as
to time in accordance with sec. 1 para. 1 and para. 2 BeschFG was, according to sec. 1 para. 3 BeschFG,
nevertheless invalid if there was a close objective link with a preceding employment contract, be it of limited or of
unlimited duration, with the same employer. (23) Furthermore, a new sec. 1 para. 4 BeschFG stated explicitly that the
conclusion of fixed-term contracts due to other reasons - meaning due to an objective reason - was not affected by
the BeschFG. Last not least a time limit for filing a law suit claiming the invalidity of the limitation as to time was
introduced. An employee intending to claim that the limitation as to time of his employment contract was invalid had
to file the suit at the labour court, claiming a statement that the employment relationship has not been terminated due
to the limitation as to time, within three weeks after the agreed termination of the fixed-term contract. This time limit
corresponded to the time limit applicable to claims of unlawful dismissal. (24)

[5] Trade unions and social democrats have always disapproved sec. 1 BeschFG because, while its unemployment
reducing effects were uncertain, (25) it invited employers to extend the time of probation (26) to up to 24 months. (27)
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It was therefore apparent that, after a new parliamentary majority of SPD (28) and Federation 90/The Green (29) had
entered into power in September 1998, the BeschFG would have to be amended in 2000 anyway. In addition,
Germany was obliged to implement the Part-time Directive 97/81/EC by 20 February 2000, and Directive 1999/70/EC
on fixed-term contracts by 10 July 2001. The bill proposing to replace the BeschFG by the TzBfG, presented on 28
September 2000, (30) evoked protests of trade unions and employers likewise. While the employers strictly opposed
the bill because, above all, it proposed a right to reduce the individual working time, (31) trade unions were
disappointed because they had expected that sec. 1 BeschFG would simply be abolished. The legislator, however,
decided not only to codify the case law of the Bundesarbeitsgericht (BAG - Federal Labour Court) in sec. 14 para. 1
TzBfG) but also to retain sec. 1 BeschFG in principle as sec. 14 para. 2 and para. 3 of the new act.

I. Definition of fixed-term contracts

[6] According to the legal definition laid down in sec. 3 para. 1 TzBfG, implementing Clause 3 no. 1 of the Framework
Agreement on Fixed-term Contracts, (32) a fixed-term contract is given if either its date of expiry is determined by a
specific date (zeitbefristeter Arbeitsvertrag) or if its date of expiry follows from the kind, purpose, or nature of the work
(zweckbefristeter Arbeitsvertrag). (33)

Il. Validity of a limitation as to time

[7] In order to prevent abuse arising from the use of successive fixed-term employment contracts Clause 5 of the
Framework Agreement on fixed-term contracts obliges the Member States to introduce at least one of the following
measures: (a) objective reasons justifying the renewal of such contracts; (b) the maximum total duration of
successive fixed-term employment contracts; (c) the number of renewals of such contracts or relationships. These,
however, are rather soft measures compared to the situation in Germany. Nevertheless, the German legislator
implemented Clause 5 by not only maintaining but even tightening up the legal framework for fixed-term contracts.
[8] There is one formal, but very important requirement for a valid limitation as to time of an employment contract:
While employment contracts can generally be concluded either orally or in writing, the limitation as to time of an
employment contract is, according to sec. 14 para. 4 TzBfG, valid only if it is laid down in writing. This requirement
had formerly been introduced as sec. 623 BGB, in force since 1 May 2000. (34)

[9] As regards the substantial requirements for a valid limitation as to time, the principle rule is laid down in sec. 14
para. 1 TzBfG. Accordingly, the conclusion of a fixed-term contract is valid only if there is a justifying reason. Such a
reason is in particular given if para. 1 there is only temporary internal company demand for work, para. 2 the limitation
as to time takes place subsequent to training or studies in order to smooth the employee's transfer into further
employment, para. 3 the employee is employed in order to replace another employee, para. 4 peculiarities of the

work justify the limitation as to time, para. 5 the limitation as to time takes places in order to test the employee, para.
6 there are reasons in the employee justifying the limitation as to time, para. 7 the employee is paid from budgetary
fonds which are, according to budgetary law, intended for fixed-term employment, and if he or she is employed
accordingly, or para. 8 the limitation as to time is based on a settlement in court. Except for sec. 14 para. 1 no. 2
TzBfG these examples (35) mainly correspond to the case law of the Federal Labour Court developed in the context
of sec. 620 BGB. (36) Before the coming into effect of the TzBfG, the requirement of a justifying reason, however,
was applicable only to employment contracts concluded for a duration of more than six months by an employer
employing more than five employees. (37) For only then the Act on Dismissal Protection applies. (38) Nevertheless
sec. 14 para. 1 TzBfG applies to any fixed-term employment contract, whether or not they are concluded for more
than 6 months or a shorter period, whether or not the employer employs more or less than 5 employees. (39)

[10] There are two exceptions to the rule that a limitation as to time of an employment contract is valid only if there is
an objective reason justifying the time limit. The first is laid down in sec. 14 para. 2 TzBfG, perpetuating sec. 1
BeschFG: a contract for a definite period may, without any justifying reason, be concluded for a maximum duration of
two years; a contract for a shorter period may be prolonged up to three times up to the same maximum duration.
Different from sec. 1 BeschFG, however, the conclusion of a fixed-term contract on the basis of sec. 14 para. 2
TzBfG is invalid if an employment relationship with the same employer, be it of limited or of unlimited duration, has
ever existed before. This means that it is completely irrelevant how much time has passed since the first employment
relationship. This highly disputed provision is an important amendment to the situation under the BeschFG, severely
restricting the lawfulness of fixed-term contracts without a justifying reason. (40) In collective agreements, the number
of prolongations or the maximum duration of the fixed-term contract can be determined differently. Employers and
employees falling under the scope but nevertheless not bound by such a collective agreement (41) may agree that
the provisions of the collective agreement shall be applicable.

[11] The second exception refers to older workers. According to sec. 14 para. 3 TzBfG, the conclusion of a fixed-term
contract is neither requiring a justifying reason nor is the fixed-term contract subject to any maximum duration if the
employee is fifty-eight years of age or older. A limitation as to time, however, is invalid if there is a close objective link
with a preceding employment contract of unlimited duration with the same employer. Such a close objective
connection is in particular to be assumed if, at the time when the fixed-term contract is concluded, less than six
months have passed since the termination of the employment contract of unlimited duration. Whether this provision is
compatible with Directive 99/70/EC on Fixed-Term Contracts is very doubtful. To prevent abuse arising from the use
of successive fixed-term employment contracts, Clause 4 of the Framework Agreement on fixed-term contracts
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stipulates that at least one of the following restrictions has to apply to fixed-term contracts: either (a) objective
reasons justifying the renewal of such contracts or relationships, or (b) the maximum total duration of successive
fixed-term employment contracts, or (c) the number of renewals of such contracts. According to sec. 14 para. 3
TzBfG no such restriction, however, is applicable to fixed-term contracts with employees of fifty-eight or older. The
employee's age cannot be regarded as a objective reason justifying the limitation as to time. For Directive
2000/78/EC establishing a general framework for equal treatment in employment and occupation (42) prohibits direct
and indirect age discrimination. (43) Even though direct and indirect age discrimination are justifyable, age as such
cannot be regarded an objective reason justifying age discrimination. (44)

Ill. Consequences of an invalid limitation as to time

[12] The consequences of an invalid limitation as to time, as developed by case law, (45) are now laid down in sec.
16 TzBfG. Accordingly, the fixed-term employment contract is regarded as being concluded for an indefinite period of
time if the limitation is invalid; the employer can terminate it by way of ordinary dismissal at the agreed time of expiry
at the earliest, unless ordinary dismissal (with notice) has been agreed in accordance with sec. 15 para. 3 TzBfG.
However, if the limitation is invalid only due to a lack of writing the employment contract can be terminated even
before the agreed time of expiry.

[13] If an employee wants to claim that the limitation as to time of his or her employment contract is invalid, he or she
has to bring an action before the Labour Court of First Instance within three weeks after the agreed expiry of the
employment contract, claiming the court's statement that the employment relationship has not been terminated due to
the limitation as to time. This follows from sec. 17 TzBfG. If no such claim is lodged within the 3-weeks-period, the
limitation is statutorily deemed to be valid since sec. 5-7 of the Kiindigungsschutzgesetz (KSchG - Act on Dismissal
Protection) apply analogously. If the employment relationship is continued after the agreed date of expiry the three-
weeks period starts upon receipt of the employer's written announcement that the employment contract is terminated
due to the limitation as to time.

IV. Consequences of a valid limitation as to time

1. Equal treatment

[14] If the limitation as to time of an employment contract is valid, an employee employed on the basis of a fixed-term
contract shall, on account of the limitation as to time of his or her employment contract, not be in a less favourable
manner than a comparable employee working on the basis of an employment contract of unlimited duration, (46)
unless there are objective reasons justifying unequal treatment. An employee working on the basis of a fixed-term
contract is entitled to pay and other dividable monetary benefits which are granted for a specific calculation period, at
least to an extent corresponding to the share of the duration of his or her employment in the calculation period. If the
entitiement to certain working conditions depends on the duration of the employment relationship in the same
establishment or enterprise the same periods have to be considered for employees working on the basis of a fixed-
term contract as for employees working on the basis of a permanent employment contract, unless there are objective
reasons justifying unequal treatment. Before the coming into effect of the TzBfG, the principle of equal treatment of
employees with a fixed-term contract and employees with an open-ended contract, as today laid down in sec. 4 para.
2 TzBfG, had not been acknowledged in German labour law. (47) Its introduction was necessary in order to
implement Clause 4 of the Framework Agreement on Fixed-Term Contracts.

2. Miscellaneous

[15] If the duration of a fixed-term contract is determined by way of the calendar the employee knows exactly in
advance when his or her contract will expire: by the end of the agreed period, sec. 15 para. 1 TzBfG. If the duration of
a fixed-term contract follows from the kind, purpose, or nature of the work, however, the date of expiry is not always
foreseeable for the employee. Hence, sec. 15 para. 2 TzBfG stipulates that the contract expires on reaching the
purpose of the contract, at the earliest two weeks after receipt of the written information of the employee by the
employer about the date when the purpose will be attained. (48) A fixed-term contract is, in accordance with sec. 15
para. 4 TzBfG, regarded as being continued for an undetermined period of time if it is, with the employer's knowledge,
continued at expiration of the contract, unless the employer immediately objects to the continuation or immediately
informs the employee that the purpose of the contract has been attained.

[16] A fixed-term contract can be terminated by means of ordinary dismissal (with notice) only provided that the right
to ordinary dismissal has been agreed upon, either individually or in the applicable collective agreement, sec. 15
para. 3 TzBfG. If the employment contract has been concluded for the lifetime of a person or for a period longer than
five years the employee is entitled to give notice of termination after five years. The notice period is five months then.

V. Information and Training

[17] In order to ensure that fixed-term employees have the same opportunity to secure permanent positions, sec. 18
para. 1 TzBfG, implementing Clause 6 sec. para. 1 of the Framework Agreement, obliges the employer to inform
employees with an fixed-term contract about vacancies in the enterprise or in the plant. The information can be given
by way of general announcement in a suitable place in the establishment and the enterprise, accessible to
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employees. Furthermore, the employer, according to sec. 19 TzBfG, implementing Clause 6 sec. para. 2 of the
Framework Agreement, has to ‘see to it' that employees with a fixed-term employment contract can participate in
vocational and occupational training aiming at the promotion of occupational development and mobility, unless urgent
internal company reasons or wishes of other full-time or part-time employees concerning vocational or occupational
training are an obstacle. Sec. 19 TzBfG does not establish a genuine entitlement to vocational or occupational
training. If the employer, however, decides to offer such a training to permanent employees, employees working on
the basis of a fixed-term contract are to be treated equally. Sec. 19 TzBfG hence concretises the right to equal
treatment as laid down in sec. 4 para. 2 TzBfG. (49)

[18] Last not least, the employer has to inform the employee representatives of the number of employees working on
the basis of fixed-term contracts and their share in the total number of employees of the establishment and the
enterprise. This follows from sec. 20 TzBfG, implementing Clause 7 para. 3 of the Framework Agreement.

C. Commercial temporary work

[19] Commercial temporary work (gewerbliche Arbeitnehmeriiberlassung, or unechte Leiharbeit) is regulated under
the 1972 Arbeitnehmeriiberlassungsgesetz (AUG - Act on Temporary Employment Business). (50) This act intends to
provide a minimum of protection for temporary employees who are posted on a commercial basis. Those provisions
of the AUG regulating the commercial temporary employment relationships cannot in detail be dealt with here.
(51)The following explanations hence focus on those rules which either have recently been amended or which will
have to be amended if the draft Directive on Temporary Work should be adopted unchanged.

l. Fixed-term temporary contracts

[20] Until 1997, a temporary employment contract had, in principle, to be of unlimited duration. Only if there was a
reason justifying the time limit a fixed-term temporary contract was lawful. Since the relaxation of the conditions for
the conclusion of fixed-term contracts, brought about by the 1985 BeschFG, was not applicable to temporary
employment contracts the conditions for the conclusion of fixed-term temporary employment contracts were even
stricter than those for the conclusion of ordinary fixed-term contracts. In 1997, the restrictions on the conclusion of
fixed-term temporary employment contracts were enormously relaxed. (52) Since that time, the first employment
contract between a temporary work agency and a temporary employee may, in accordance with sec. 9 no. 2 AUG,
always be concluded for a defined period without requiring a justifying reason and without the duration of the defined
period being limited. Only for the renewal of a first fixed-term temporary employment contract a justifying reason is, at
least in principle, required. This requirement, however, does not apply if the renewed fixed-term temporary
employment contract follows immediately upon another fixed-term temporary employment contract with the same
temporary work agency. Thus, the conditions under which a temporary employment contract can be limited as to its
duration are much lower than the conditions applicable to the limitation as to time of ordinary employment contracts.
The legislator assumed that the 1997 amendments would eliminate impediments for the creation of new temporary
jobs.

1. Maximum duration for lawful hiring-out

[21] Initially, sec. 3 AUG limited the maximum duration for lawful posting to a specific user undertaking to three
consecutive months. Thus, the legislator wanted to prevent user undertakings from appointing temporary workers to
permanent jobs. In 1985, faced with increasing unemployment, this period was extended to six months in order to
provide an alternative to overtime, thereby increasing the number of employees employed by temporary employment
agencies. (53) In 1994 it was further prolonged to nine months, (54) in 1997 to twelve months. The Job-AQTIV-Act
even doubled this period. Since 1 January 2002, temporary employees can be posted to the same user undertaking
to up to 24 months. (55) Nevertheless, temporary employment relationships usually last only for very short periods:
e.g. in 1999, 12 per cent of the temporary employment contracts lasted for less than a week, 53 per cent lasted
between one week and three months. (56)

Ill. Principle of equal treatment

[22] Very often temporary employees earn less than comparable employees employed by the user undertaking. (57)
Until recently, this was lawful since the general principle of equal treatment applies only to employees of the same
employer. Between the user undertaking and the temporary employee, however, there is no contractual relationship.
(58) Since 1 January 2001, sec. 10 para. 5 AUG obliges the temporary agency to grant temporary employees the
same working conditions, including pay, which are applicable to comparable employees in the establishment of the
user undertaking. This principle of equal treatment is, however, applicable only after the twelfth month of posting to
the same user undertaking. Although only a small percentage of temporary employees are posted for such a long
time, (59) the introduction of the principle of equal treatment was highly disputed. (60) Whether or not the future
Directive on working conditions for temporary work (61) will force the legislator to reduce the twelve-month-period
further, remains to be seen. Article 5 para. 1 of the draft Directive, containing the principle of equal treatment of
temporary and permanent employees, does not provide for a waiting period. According to Art. 5 para. 2 of the draft,
Member States may, however, provide that an exemption be made when temporary workers who have a permanent
contract of employment with a temporary agency continue to be paid in the time between postings. In theory, this is
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exactly the situation under German law. If a waiting period of 12 months, however, means that in fact only a small
percentage of employees enjoys the right of equal treatment, Art. 5 would largely be ineffective in Germany. Whether
this is compatible with the principle of effét utile may well be doubted.

D. Part-time work

[23] Before the coming into effect TzBfG, part-time work had been regulated in the BeschFG, intending to make part-
time work more attractive. (62) Besides a statutory definition of part-time work in its sec. 2 para. 2, the BeschFG
codified in sec. 2 para. 1 a principle which had originally been developed by the labour courts: the principle of equal
treatment of part-time and full-time employees. In order to give incentives for part-time work, the legislator
furthermore stipulated in sec. 3 BeschFG that if an employee, no matter whether or not employed part-time, notifies
the employer of his or her wish to change the duration or the pattern of the agreed working time the employer is
obliged to inform the employee of all corresponding jobs available in the establishment. Moreover, the BeschFG
provided in its sec. 4 and 5 a few minimum regulations for two specific patterns of part-time work: for employment
contracts obliging the employee to perform his or her work in accordance with the accumulation of work, so-called
employment on call (Abrufarbeit), and for job-sharing (Arbeitsplatzteilung). (63)

I. Definition of Part-Time Work

[24] The statutory definition of part-time work under the new TzBfG is similar to the definition of part-time work under
the BeschFG. According to sec. 2 para. 1 sentence 1 TzBfG, any employee whose regular weekly working time is
shorter than that of a comparable full-time employee (64) is working part-time. Hence, part-time work can be anything
between 36/35 hours, depending on the branch, and 1 hour per week. If a regular weekly working time has not been
agreed upon an employee is nevertheless working part-time as long as his or her regular working time during a given
period of up to one year is on average shorter than the working time of a comparable full-time employee. (65) The
TzBfG is also applicable to marginal part-time workers excluded from the statutory systems of social security. (66)
This follows already from the definition in sec. 2 para. 1 TzBfG and is explicitly confirmed in sec. 2 para. 2 TzBfG.

Il. Principle of Equal Treatment

[25] While sec. 2 para. 1 BeschFG disallowed the employer to treat a part-time employee because of the part-time
work differently from full-time employees, unless there are objective reasons justifying unequal treatment, sec. 4 para.
1 TzBfG, implementing nearly word for word Clause 4 of the Framework Agreement, (67) stipulates that a part-time
worker may not, because of the part-time work, be treated in a less favourable manner than a comparable full-time
employee, unless there are objective reasons justifying unequal treatment; a part-time employee is moreover
explicitly entitled to pay or other dividable monetary benefits at least in an extent corresponding to the share of his or
her working time in the working time of a comparable full-time employee. The standards of this test as elaborated by
the Federal Labour Court are so strict that reasons justifying differential treatment of full-time and part-time
employees are accepted in exceptional cases only. (68)

lll. The Right to Reduce and to Extend Unilaterally the Agreed Working Time

[26] One of the most disputed provisions of the TzBfG is sec. 8, granting employees the right to reduce the agreed
working time, the so-called right to part-time work. (69) Modelled upon the Dutch example, (70) the right to part-time
work was introduced to promote job creation and to contribute to equal employment opportunities for men and
women. (71) The introduction of the right to part-time work was not required by Directive 97/81/EC. Clause 5 no. 3 of
the Framework Agreement obliges the Member States only ‘to give consideration to requests by workers to transfer
from full-time to part-time work that becomes available in the establishment'.

1. The right to part-time work

[27] The right to part-time work is laid down in sec. 8 TzBfG, a rather lengthy and complicated provision. It provides
that an employee's working time, be it agreed upon individually or regulated in a collective agreement, (72) has to be
reduced and distributed in accordance with his or her wishes, provided that certain requirements are fulfilled. In order
to avoid that the employees' interests are not met and therefore the employment promoting effect of part-time work is
frustrated, (73) no specific degree of reduction is required. As a consequence any level of reduction can be claimed.
[28] The right to part-time work applies if only two conditions are fulfilled. An employee must have been continuously
employed for more than 6 months, sec. 8 para. 1 TzBfG (74) by an employer employing more than 15 employees,
sec. 8 para. 7 TzBfG. Small employers are released from the organisational and administrative burdens resulting
from the right to part-time work. The right to part-time work is applicable to employees of any category, be it full-time,
part-time, temporary, or fixed-term employees. Although Clause 2 para. 2 of the Framework Agreement authorises
the Member States to exclude casual part-time workers wholly or partly from the national measures implementing the
of the Framework Agreement, the TzBfG is even applicable to marginal part-time workers that are excluded from the
statutory systems of social security. (75) The right to part-time work also applies to employees in managerial
positions. Implementing Clause 5.3 d) of the Framework Agreement, sec. 6 TzBfG unmistakably obliges the employer
to facilitate access to part-time work even in managerial positions.

[29] The main procedural requirement of the right to part-time work is the employee's request. According to sec. 8
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para. 2 TzBfG the employee has to request the reduction of his or her agreed working time and to specify the volume
of the reduction at least three months in advance. (76) Reasons for the employee's request do not have to be given.
The 3-months-period shall give the employer sufficient time to provide for organisational arrangements, for instance
to hire an additional employee. (77) Voluntary agreements to reduce the working time can, of course, still be
concluded at any time. Sec. 8 para. 2 TzBfG furthermore stipulates that the employee shall, together with the request
to reduce the working time, inform his or her employer of the requested distribution of the reduced working time, i.e.
from when to when the employee would like to work. (78)

[30] Sec. 8 para. 3 TzBfG obliges the employer to discuss the requested reduction of working time with the employee,
explicitly with the aim of reaching an agreement. Employee and employer shall furthermore reach an agreement
about the distribution of the working time. Sec. 8 para. 3 TzBfG demonstrates the legislator's hope that the parties to
the employment contract will usually voluntarily agree to reduce the working time. (79) If such an agreement is
reached, the employment contract changes accordingly. (80) If no agreement can be achieved, the working time may
nevertheless be reduced, provided that the following further requirements are met.

[31] According to sec. 8 para. 4 TzBfG, the employer has to grant the requested reduction of working time and to
determine the distribution of working time in accordance with the employee's wishes, provided that no ‘operational
reasons' (‘betriebliche Griinde') are conflicting. The crucial question is, of course, what kind of reasons can be
regarded to be ‘operational reasons' within the meaning of sec. 8 para. 4 TzBfG. The answer to that question is one
of the most important and therefore most contested aspects of the right to part-time work. Sec. 8 para. 4 explicitly
states that operational reasons may in particular be found if the reduction of the working time interferes considerably
with the organisation, the course of work or the safety in the establishment, or if the reduction of working time causes
disproportionate costs. What that means in detail is highly disputed. (81) Only two points seem to be clear: the
additional administrative and organisational burdens resulting from the employment of part-time workers as such
cannot be regarded as operational reasons excluding the right to part-time work; otherwise the statutory right would
be led ad absurdum. (82) Likewise, the employer's objection that he was not able to find a suitable additional
employee does not constitute an operational reason, unless he can prove that such an employee is not available at
the labour market. (83) Legitimate reasons for rejection can be specified in collective agreements, sec. 8 para. 4
TzBfG. According to sec. 22 para. 1 TzBfG, however, collective agreements are not allowed to deviate from sec. 8
TzBfG to the empolyees' disadvantage. As a consequence the reasons laid down in collective agreements have to be
at least ‘operational reasons' within the meaning of sec. 8 para. 4 TzBfG. Employers and employees who fall under
the scope of a collective agreement defining operational reasons but who are not bound by it can individually agree
that the provisions of the collective agreement on legitimate rejection reasons shall be applied to the respective
individual employment relationship, sec. 8 para. 4 TzBfG.

[32] If the employer agrees to the requested reduction of working time and its distribution, the working hours and their
distribution change accordingly. If the employer disapproves the request he, according to sec. 8 para. 5 TzBfG, ought
to inform the employee about his decision on the reduction of working time and the distribution of the reduced
working time at least one month before the reduction of working time should, according to the employee's request,
become effective. The employer's decision must be given in writing; but he is not required to give any reasons for his
decision. On condition that the employer's decision is submitted in time and observes the correct form, the
employee's request to work part-time has been effectively rejected; the working time is not reduced. The employee
may later on request again a reduction of working time, but he or she is not allowed to do so before two years have
passed, sec. 8 para. 6 TzBfG. If the employee does not want to accept the employer's refusal his or her only option is
to seek redress in court. The labour courts then have to decide if there have been operational reasons conflicting with
the employee's request to work part-time. If the labour court finds that there are no operational reasons the court
decision replaces the employers consent to change the employment contract in accordance with the employee's
wishes. As soon as this decision has become non-appealable, the employment contract changes accordingly. (84)
[33] If the working time has been reduced and distributed in accordance with the employee's request, either by
agreement between employer and employee or automatically, the employer is, according to sec. 8 para. 5 TzBfG,
entitled to change the distribution of working time if the interests of the establishment outweigh the employee's
interests in keeping the distribution of working time; the employer is only obliged to announce such a change one
month in advance.

2. The right to claim an extension of the working time

[34] Although the public debates focuses on the right to part-time work, the TzBfG also grants part-time employees a
right to claim an extension of his or her working time to a larger part-time volume or to the regular working time of full-
time employees, whether or not the part-time agreement is based on a voluntary agreement with the employer or has
been enforced upon the employer automatically in accordance with sec. 8 para. 5 TzBfG. As the introduction of the
right to part-time work, the introduction of the right to claim an extension of the working time was not required by
Directive 97/81/EC, obliging employers only ‘to give considerations to requests from workers to transfer from part-
time to full-time work or to increase their working time should the opportunity arise'. The right to request an extension
of working time follows procedural and material rules which are less complex than those applicable to the right to
part-time work. If an employee has informed the employer of his or her request to extend the working time the
employer has, according to sec. 9 TzBfG, ‘to give preference' to it, unless this would conflict with urgent operational

https://doi.org/10.1017/52071832200015182 Published online by Cambridge University Press


https://doi.org/10.1017/S2071832200015182

reasons or requests of other part-time employees. Although the wording is vague the duty to ‘give preference' has to
be interpreted as a duty to grant the request provided that the conditions are met. (85) Contrary to the right to part-
time work granted under sec. 8 TzBfG, neither thresholds nor time limits apply to sec. 9 TzBfG. Hence from the very
first day of employment every part-time employee in every enterprise is entitled to claim an extension of his or her
working time, as long as there are no ‘urgent operational reasons' or requests of other employees conflicting.

IV. Rules for specific forms of part-time work

[35] Already the BeschFG provided a few minimum regulations for two specific forms of part-time work. These have
been taken over by the TzBfG, only minor amendments being made. (86) According to sec. 12 TzBfG, employer and
employee can agree upon that work is to be performed in accordance with the work accumulation. The agreement of
such ‘employment on call' (Abrufarbeit) has to specify the duration of the weekly and daily working time. If a
specification of the weekly working time is lacking a weekly working time of ten hours is implied by law. If the daily
working time is not specified the employer is obliged to employ the employee for a minimum duration of three hours
at a time. The employee is obliged to work only on condition that he or she has been informed at least four days in
advance. In a collective agreement these provisions can be altered, even to the employees' disadvantage, as long as
the weekly and daily working time are specified and a period of advanced notice provided for, sec. 12 para. 3 TzBfG.
Employees and employers falling under the scope of such a collective agreement but not bound by it can, according
to sec. 12 para. 3 sentence 2 TzBfG agree to apply the collectively agreed provisions on employment on call.

[36] Part-time work in form of job-sharing is explicitly admitted in sec. 13 para. 1 TzBfG: employer and employee may
agree that several employees share the working time at one workplace (Arbeitsplatzteilung). If one of the job-sharers
is unable to work the other job-sharer(s) are, in accordance with sec. 13 para. 1 sentence 2 TzBfG, only obliged to
replace him or her if they have agreed to do so in every individual case or if the employment contract provides for an
replacement obligation in cases of urgent operational reasons and if this can reasonably be expected in every
individual case. Moreover, sec. 13 para. 2 TzBfG states that the mere termination of the employment contract of one
job-sharer never justifies the dismissal of other employee(s) involved in the job-sharing relationship; the employer's
rights to pronounce a dismissal to change working conditions (Anderungskiindigung) (87) on this occasion or to
dismiss due to other reasons remains unaffected. This very strict limitation of an replacing obligation of job-sharers is
deemed to be the main reason why job-sharing hardly ever occurs in Germany. (88)

[37] According to sec. 13 para. 3 TzBfG, sec. 13 para. 1 and para. 2 apply analogously if groups of employees work
alternately on particular work places in determined periods, without being job-sharing within the meaning of sec. 13
para. 1. In a collective agreement sec. 13 para. 1 and para. 3 TzBfG can be altered, even to the employees'
disadvantage, as long as the collective agreement contains provisions on the replacement of job-sharers. Employees
and employers falling under the scope of such a collective agreement but not bound by it can, according to sec. 13
para. 4 sentence 2 TzBfG agree to apply the collectively agreed provisions on employment on call.

V. Information and Training

[38] The employer is obliged to advertise vacancies also as a part-time jobs provided that a certain job which the
employer intends to advertise either in public or within the establishment is suitable for part-time work, sec. 7 para. 1
TzBfG, implementing Clause 5 no. 3 (c) of the Framework Agreement. Furthermore, the employer has to inform
employees who have informed him of their wish to change the duration or the distribution of their working time about
corresponding vacancies in the enterprise or in the plant, sec 7 para. 2 TzBfG. In addition, the employer has to inform
the employee representatives about part-time work in the establishment or the company, in particular about existing
or planned part-time jobs and about the transformation of part-time jobs into full-time jobs or vice versa. At the
request of the employee representatives the necessary documents have to be put at their disposal, sec. 7 para. 3
TzBfG.

[39] The employer is moreover obliged to ‘see to it' that part-time employees can participate in vocational training and
occupational training aiming at the promotion of occupational development and mobility unless urgent internal
company reasons or wishes of other full-time or part-time employees concerning vocational or occupational training
are an obstacle, sec. 10 TzBfG, implementing Clause 5 no. 3 (d) of the Framework Agreement.

VI. Ban of Dismissal

[40] Last not least, sec. 11 TzBfG, implementing Clause 5.2 of the Framework Agreement, prohibits the termination of
an employment relationship because of an employee's refusal to change from a full-time employment relationship to
a part-time relationship or vice versa. Such a dismissal is invalid. In accordance with Clause 5.2 of the Framework
Agreement, allowing the termination of the employment contract for other reasons such as may arise from the
operational requirements of the establishment concerned, sec. 11 TzBfG does explicitly not affect the employer's right
to terminate the employment relationship for other reasons.

*(*) Amended and revised version of a presentation given at the Conference " The Ne-cessity of Qualified Flexibility in
Job-Creation Policies", organised by the Con-federazione Nazionale dell' Artigianato e della Piccola e Media Impresa
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