1 The Autoptic Child

The Age of Consent Act (1891), Law’s Temporality,
and the Epistemic Contract on Age

Body well nourished; mucous membranes pale; no hair on pubes;
breasts beginning to be prominent but not yet developed. ... Vagina
smooth and dilated; no hymen or fourchette, and no ruga. A
longitudinal tear 1% inches in diameter in the cellular tissue of
the pelvis. Vagina, uterus and ovaries underdeveloped. No sign of
ovulation.

“Facts Found on the Postmortem Examination
Held on the Body of Phulmoni Dossee,” 1889!

Upon opening up the body, one saw that only the epididymis of the
left testicle had passed through the ring; it was smaller than the right
one.... Two ejaculatory canals, one on each side of the vagina, pro-
truded from beneath the mucous membranes of the vagina and trav-
eled from the vesicles to the vulvar orifice. The seminal vesicles, the
right one being a little larger than the left, were distended by sperm
that had a normal consistency and color.

“A Study of a Case of Incomplete Hermaphroditism in a
Man,” 18692

The first of the epigraphs is taken from the autopsy of eleven-year-
old Phulmoni Dossee who died in Calcutta in 1889 following what
were euphemistically described as “injuries inflicted on her wedding
night.” Medical experts verified that severe injuries sustained during
forced sex with her husband were the cause of death. The details of
her brief life are lost to the historian, but the autopsy report remains

! Appendix A, Legislative Department, 1-73(A) (NAI, 1891). The name is spelt as
Phulmoni Dossee consistently in keeping with this document.

2 E. Goujon, “Etude d’un cas d’hermaphrodisme bisexual imparfait chez ’homme,”
FJournal de lanaromie et de la physiologie normales et pathologiques de I’homme et
des animaux 6 (1869): 519—616, reproduced as “A Study of a Case of Incomplete
Hermaphroditism in a Man,” in Michel Foucault, Herculine Barbin: Being the Recently
Discovered Memoirs of a Nineteenth-Century French Hermaphrodite, trans. Richard
McDougall (New York: Vintage Books, 1980), 136.
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32 Provincializing Childhood

the most scrutinized of such documents from India. In the 1890s,
the report was widely circulated among members of the Viceroy’s
Legislative Council in India, in the press, in medical textbooks, and
in public meetings, as the case fanned efforts to raise the age of con-
sent within and outside of marriages to better protect girls such as
Phulmoni Dossee. Indeed, the law member of the Viceroy’s Legislative
Council, Andrew Scoble, gave the case a place of prominence in his
initial arguments for amending the law, suggesting that “the feeling
which this case is likely to excite in both European and Native circles
will afford a good opportunity for raising the age of consent from ten
to twelve years.”? The case reinvigorated the debate on the piteous
state of child wives while bringing new attention to the anatomical
body as a focus of humanitarian sentiment.* Historians agree that the
death of the “child” cut through the lethargy of a colonial bureau-
cracy reluctant to intervene in matters of religion and paved the way
for a change to the law.

The second autopsy, well known to historians of sexuality, was
conducted twenty years earlier on the corpse of Abel Barbin, a clerk
in the Parisian railroads, discovered by a local police commissioner
and a state physician in a sparse attic following his suicide by carbon
monoxide poisoning. To verify whether the youth had been driven
to death by the effects of syphilis, the state physician proceeded to
check his genitalia, only to find a “strange mélange of sexual anat-
omy: a short imperforate penis, curved slightly backward and pointed
towards...a vulva — labia minora and majora, and a vagina large
enough to admit an index finger.”> These conflicting signs had, in
fact, been carefully scrutinized eight years earlier, when Abel had
sought help from both priests and doctors. Born Herculine Alexina,
female, on November 8, 1838, as the birth records indicated, Abel
had lived the first twenty-two years of her life as a female, raised in a
convent, and employed in an all-girls boarding school. With the dis-
covery of the genital “anomalies” later noted in the forensic report,

3 Andrew Scoble to His Excellency the viceroy Lord Lansdowne, July 6, 1890.
Legislative 1-73(A) (NAI, 1891).

4 Of the vast literature on the body as a site for humanitarian sentiment, I am most
influenced by Thomas Laqueur, “Bodies, Details and the Humanitarian Narrative,”
in The New Cultural History, ed. Lynn Hunt (Berkeley: University of California Press,
1986), 176—204. See, for instance, Ishita Pande, “Phulmoni’s Body: The Autopsy,
the Inquest, and the Humanitarian Narrative on Child Rape in Colonial India,”
South Asian History and Culture 4, no. 1 (2013), 9-30.

> Alice Domurat Dreger, Hermaphrodites and the Medical Invention of Sex (Cambridge,
MA: Harvard University Press, 1998), 16.
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her legal and public identities had then been “rectified” in keeping
with her anatomy, to preserve the distinction between the sexes in
the medical, legal, and social senses. As Michel Foucault first dem-
onstrated, dead or alive, Barbin’s body, and the puzzle it posed, is
indicative of a wider transformation in biomedical understandings
of sex: no longer concerned with identifying the juxtaposition or
intermingling of the two sexes to determine which prevailed over the
other in an individual, experts became concerned “with decipher-
ing the true sex hidden beneath ambiguous appearances.”® Barbin’s
case testifies to the new entanglement of biomedical truth and legal
personhood, the anatomization of juridical reasoning, and the con-
struction of embodied “truths” themselves and has been crucial to
critical inquiries into sex, gender, and the body made in the wake of
Foucault’s intervention.”

The two cases, separated in time and space, share the form in which
they enter history: that of autopsy reports that incited posthumous
debates based on the assumption that bodily signs contain the “truth”
of legal identity. They capture how the body itself was seized upon as
the site for the expression of, and possible solutions to, wider social
crises. Herculine’s body, which failed to fit into the “binary classifica-
tion of man or woman, forced observers and experts to admit presup-
positions regarding the categories male and female.”® These experts
debated which signs were to be privileged in classifying bodies as truly
male or female: the relative size of the penis or clitoris, the depth of
the vagina, the patterns of hair growth, the gait, the timbre of the
voice, the shape of the pelvis, or the gonads. Similarly, I would argue,
confronted with the ambiguous signs appearing on Phulmoni’s body —
hairless pubes, protruding breasts, underdeveloped ovaries — doctors
and legislators were forced to ask analogous questions: Was an eleven-
year-old a child or woman? Confronted with conflicting signs, doctors
grasped for the criteria to be used to secure the boundary between
children and women.

While feminist scholarship now takes for granted the social con-
struction of sex, the faith in the nature of childhood has proved intrac-
table. This chapter stages a strange encounter between two seemingly
disparate cases to read Phulmoni’s case sideways, that is, to leave

¢ Foucault, Herculine Barbin, vi.

7 For perhaps the best known of these inquiries, which critiques Foucault’s use of
Barbin’s example, see Judith P. Butler, Gender Trouble: Feminism and the Subversion of
Identity (New York: Routledge, 1999), 120-35.

8 Dreger, Hermaphrodites, 28.
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34 Provincializing Childhood

behind the conventional account of it as providing an opportunity
to effect an ultimately progressive (if somewhat limited) alteration to
the age of consent in colonial India. In placing Barbin’s case side by
side with that of Phulmoni, this chapter identifies the autopsy as a
source for an analogous quest for the “truth” of childhood and uses
the familiar illustration on the social construction of sex to compre-
hend the historical constitution of both childhood and age. This jux-
taposition also serves as a reminder of this book’s point of departure,
namely, that the child is an object constructed by sex, in the sense that
it is one of the key figures around which sexual norms are defined in
modern societies.

Understanding that the “possibilities for truth, and hence of what
can be found out, and methods of verification, are themselves molded
in time,”® this chapter studies the autopsy as a key technology by
which the child was “made flesh” in late colonial India. In doing so,
it traces the emergence of the autoptic child, a quintessential object
without history: both determinable by forensic scrutiny and self-evident
through personal observation.!® The term serves as a heuristic to strad-
dle a conventional distinction made by historians between the “flesh
and blood” children living at distinct points of time through history
and the corresponding ideas of “childhood” recognized to be a matter
of social construction.!! The concept also serves to clarify why feminist
(and queer) theory, so careful in acknowledging the historical construc-
tion and cultural signification of the category “woman,” perpetuates
the naturalization of the child.!?

° Tan Hacking, Historical Ontology (Cambridge, MA: Harvard University Press, 2002), 4.

10 The Oxford English Dictionary (OED) defines “autoptic” as “Of, belonging to, or of
the nature of an eyewitness; based on or characterized by personal observation,”
whence the medical meaning, “of or relating to (an) autopsy.”

11 For a survey of studies of the “history of children as human beings and childhood as
a shifting set of ideas,” see Hugh Cunningham, “Histories of Childhood,” American
Historical Review 103, no. 4 (1998): 1195-208. Carolyn Steedman suggests it is useful
but difficult to make an analytical distinction between “real children, living in the
time and space of particular societies, and the ideational and figurative force of their
existence” and argues that a revolution in the sciences in the mid-nineteenth century
led to new ways of understanding physiological and cognitive development, which
gave shape to a discrete phase of life understood as “childhood,” which, in turn, led
to new attention to “actually living and real children.” Carolyn Steedman, Strange
Dislocations: Childhood and the Idea of Human Interiority, 1780-1930 (Cambridge,
MA: Harvard University Press, 1995), 5.

12 Karin Lesnik-Oberstein notes how both “childhood and the body are...symptoms
of a retrieval of the real in queer and feminist theories.” Karin Lesnik-Oberstein,
“Childhood, Queer Theory, and Feminism,” Feminist Theory 11, no. 3 (2010): 316.
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This chapter sidesteps the conventional historical account in which
the Age of Consent Act is understood to be a precursor to the Child
Marriage Restraint Act (CMRA) of 1929. Approaching the 1891 Act
sideways, and armed with the skepticism toward straight time that is
the hallmark of this method, this chapter grapples with the temporal-
ity of the law itself. It explores the ways in which law’s organization of
time with reference to legal capacity renders the “child” as a natural
category. It shows the ways in which age, which is but an expression of
law’s temporality, is, in turn, represented as natural in being indexed
to bodily developments. The first of three sections traces how, during
the debates on the age of consent, the constant reference to the physi-
ological body helped to turn age itself — long considered as an artifi-
cial, arbitrary, yet convenient signifier of capacity in the law — into an
embodied fact. This historical constitution of age as an embodied fact
becomes clearer in contrasting the discussions on the age of consent
with those on the age of majority and the minimum age for labor-
ing in factories, as explored in the second section. The final section
revisits feminist scholarship on the age of consent to suggest that in
subscribing to the law’s temporality, this scholarship operates as yet
another technology — along with law and medicine — that renders the
child autoptic. In reading sideways, and thus rejecting a notion of
time that is always moving forward toward a future, we can move
beyond debating the notion of “consent” — which has been the staple
in much feminist scholarship'® — to a radical questioning of the use
of age as its measure. We can begin to recognize how law’s tempo-
rality is manifested in the form of an epistemic contract on age — an
implicit agreement that age is a natural measure of legal capacity for
all humans.

13 For some key contributions to the vast scholarship on the Age of Consent Act, see
Padma Anagol-McGinn, “The Age of Consent Act (1891) Reconsidered: Women’s
Perspectives and Participation in the Child Marriage Controversy in India,” South
Asia Research 12, no. 2 (1991): 100-18; Tanika Sarkar, “Rhetoric against the Age of
Consent: Resisting Colonial Reason and Death of a Child-Wife,” Economic and Political
Weekly 28, no. 36 (1993): 1869-78; Tanika Sarkar, “A Prehistory of Rights: The Age
of Consent Debates in Colonial Bengal,” Feminist Studies 26, no. 3 (2000): 601-22;
Mrinalini Sinha, Colonial Masculinity: The “Manly Englishman” and the “Effeminate
Bengali” in the Late Nineteenth Century (Manchester: Manchester University Press,
1995), 138-80; and Himani Bannerji, “Age of Consent and Hegemonic Social
Reform,” in Gender and Imperialism, ed. Clare Midgeley (Manchester: Manchester
University Press, 1998), 21-44.
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1.1 Law’s Body: Translating “Puberty” Into the “Age of
Twelve”

The limit at which the age of consent is now fixed favours the prema-
ture consummation by adult husbands of marriages with children who
have not reached the age of puberty, and is thus, in the unanimous
opinion of medical authorities, productive of grievous suffering and
permanent injury to child-wives and of physical deterioration in the
community to which they belong. It has, therefore, been determined to
raise the age of consent to twelve.!*

In a brief memo to the viceroy of India, Lord Lansdowne, on July 6,
1890, Andrew Scoble, who took the lead to push through the Age of
Consent Act of 1891, reported on Phulmoni’s case to suggest the time
was ripe for a change to the age of consent in India and that prepubertal
consummation of marriages could be prevented by raising it from ten
to twelve years of age. In the months that followed, the case would be
extensively circulated and cited within the Legislative Assembly and
without, as evidence of “one of the worst features of the Hindu social
system,”!® leading to the enactment of Scoble’s bill on March 19, 1891.
Phulmoni’s body was circulated as proof of the horrifying and common
consequences of premature sex with child wives. Described in expert
circles as “a notorious case [that] artracted medical notice and led ro the
act raising the nubile age from ten to twelve years,”!6 it was represented
as the immediate cause behind the passage of the Age of Consent Act.
The case was widely cited in the press throughout British India.!” It was
evoked to great effect during meetings held by various medical societ-
ies that debated the “physiological grounds” upon which the new age
of consent would rest.!’®* Meanwhile, doctors opposed to the bill — and

14 Andrew Scoble, “Statement of Objects and Reasons” (January 9, 1891), Age of
Consent Bill. Appendix D. Legislative 1-73(A) (NAI, 1891) (my emphasis).

15 H. H. Risley, “Hindu Infant Marriage,” Blackwood’s Edinburgh Magazine, 148, no. 902
(December 1890): 785.

16 1. B. Lyon and L. A. Waddell, Lyon’s Medical Furisprudence for India, with Illustrative
Cases: Revised and Brought Up to Date by L. A. Waddell, 3rd ed. (Calcutta: Thacker,
Spink and Co., 1904), 250. The first edition of this textbook had appeared in 1888;
subsequent editors/coauthors kept the book updated over the next few decades, add-
ing new cases as points of illustration. Phulmoni’s case, Queen-Empress v. Hurree
Mohun Mythee, was first mentioned in the third edition (1904).

17 Newspaper articles all over British India cited the case; clippings with titles such
as “The Case of Hari Mohun Moitee,” Bengalee, August 2, 1890 (from Bengal); “A
Horrible Result of Child Marriage,” Hindu, July 1, 1890 (from Madras); and “A Painful
Case,” Mahratta, July 6, 1890 (from Bombay) were compiled by the legislative depart-
ment. IOR/L/PJ/6/288. IOR/L/PJ refers to Public and Judicial Department Records
from the India Office Records at the British Library.

18 “Extract from the Indian Medical Gazette.” Serial No. 3, Legislative 1-73(A) (NAI,
1891).
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there were many — pronounced Phulmoni’s case a “medical anomaly.”!®
Phulmoni’s body thus simultaneously served as the site for the diagno-
sis of Hindu social ills and for the determination of the “true” signs of
“childhood” and “maturity.”

Significantly, it also served to translate a cluster of bodily events
broadly understood as “puberty,” perceived to be tied up with the mess-
iness of individual and racial difference, into the neat and universal
form of the chronological age of twelve. Amid the outrage provoked by
Phulmoni’s death, Scoble proposed a modification to the existing rape
law to protect “children who have not reached the age of puberty.”2°
Introducing the Indian Penal Code and Code of Criminal Procedure,
1882, Amendment Bill in the Legislative Council of the governor gen-
eral on January 9, 1891, Scoble suggested that raising the age of con-
sent from ten to twelve years would facilitate its “two-fold” object:
“to protect female children (1) from immature prostitution, and (2)
from premature cohabitation” while effecting an improvement “in the
physical and social well-being of the people at large.”?! If Scoble thus
envisioned his bill as automatically protecting children, what made the
“age of twelve” the boundary between the child and the woman? How
did the bodily developments associated with puberty come to be desig-
nated by a precise chronological age? Scoble’s phrase — “children who
have not reached the age of puberty” — may be read in two ways: either
he aimed to protect children only until the age they attained puberty or
he intended to suggest that childhood ended when puberty began. In
either case, Scoble foregrounded “puberty” as a significant marker of
transition from childhood to womanhood. While the age of consent —
hitherto set at ten and perceived as a legal convention dissociated from
bodily facts — thus came to be naturalized in becoming attached to
a bodily event, medical experts barely agreed on the correspondence
between the biological fact of “puberty” and a specific chronological age.

19 Physiological expertise was also used by those opposed to the Act: after a protest
meeting attended by “two to three thousand people” at the Sabhabazar Rajbati in
Calcutta on March 18, 1891, the organizers submitted a copiously detailed docu-
ment, “Appendix B: Medical Opinions on the Alleged Cruelty to Tender Wives by
Their Husbands,” signed by over a hundred medical experts, and organized by qual-
ification of the sender (MD, MB, LMS, “Native Doctor,” homeopathic practitioner,
Kabiraj). Anonymous, The Full Proceedings of a Public Meeting Held on 22nd Fanuary,
1891, at the residence of the Late Maharajah Kamal Krishna Deb Bahadur, Sabhabazar
Rajbati, Calcutta, to Protest against the Age of Consent Bill, (Calcutta, 1891), 27-55, 35.

20 Scoble, “Statement of Objects and Reasons.” Legislative 1-73 (A), (NAI, 1891).

21 Scoble, in Abstract of the Proceedings of the Council of the Governor-General of India,
Assembled for the Purpose of Making Laws and Regulations, 1891, vol. 30 (Calcutta:
Superintendent of Government Printing, 1892), 9, 14 (henceforth Abstract).
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Moreover, it was not “puberty” at all but the age of rwelve that was to be
enshrined as the boundary between the child and the woman. In other
words, even though chronological age was but an imperfect proxy for
physiological development, it was treated as intrinsically significant.
In some ways, Phulmoni’s case provided a perfect rationale for the new
convention, that is, the age of twelve as the age of consent. According to
her maternal grandfather’s testimony, she had been eleven at the time of
her death (later modified to a more precise, “10 years three months™).??
The inspector of police from Puddopookur Thana confirmed this state-
ment of age: the girl’s paternal grandfather had indeed registered the
“birth of an unnamed girl born on 3rd of March, 1879.” It was clear she
was above the age of consent at the time, and during the trial, medical
experts looked to physical signs of maturity to determine whether or
not Hari Maiti ought to have been aware of the harm he might cause.
They pointed to the conflicting signs of physical maturity, including
the presence of hair in parts of the body, the development of breasts,
and the state of the vaginal passage. Dr. Cobb, the police surgeon who
examined Phulmoni’s body immediately after her death, reported:

I came to the conclusion that she was between 11 and 12. The body was well
nourished. I found a blood-stained cloth around her waist and between her
legs. I came to the conclusion she had not attained puberty. The uterus and
ovaries were underdeveloped and she had not menstruated. The growth of hair
on the part is one of the signs of puberty, I saw no sign of any.??

During the cross-examination he struggled to explain the relevance of
various bodily signs: “The breasts of Phulmoni were beginning to be
prominent; the beginning of prominence is not a sign of puberty; when
they are more or less developed, it is.” Drs. Joubert and McLeod —
both prominent medical doctors and professors at the Calcutta Medical
College — served as expert witnesses, pointing to conflicting signs on
her body and commenting on the true and false signs of puberty. In
the end, all doctors agreed in declaring that Phulmoni’s body had been
“immature” or prepubertal by various criteria.

What is apparent, however, is that doctors did not discover any facts
in the body that made it necessary to correct the misrecognition of
Phulmoni’s true status as a “child.” To paraphrase Judith Butler on

22 Queen-Empress v. Hurree Mohun Mythee (26 Fuly 1890), No. 4, Legislative 1-73(A).
The testimony of witnesses is entirely drawn from this file. The discrepancy in the
reported age may be due to the fact that some Indians started counting age from the
date of gestation, that is, a newly born child would be counted as nine months of age.

23 Ibid.
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Barbin, Phulmoni could “never embody that law precisely,” for she
could not provide “the occasion by which the law naturalizes itself in
the symbolic structures of anatomy.”?* While medical experts debated
the signs of puberty and maturity that could be privileged to shore
up the law’s binary distinction between child and woman, in opening up
Phulmoni’s body, medical experts certainly did not discover a rationale
to raise the age of consent to the age of twelve as Scoble claimed. In the
end, then, what was the rationale for settling on the age of twelve?

The “age of twelve” had a long history in reformist circles. The Native
Marriage Act of 1872 had established twelve as the minimum age of
marriage for Brahmo females.?> At the time, insisting that the ques-
tion of child marriage and its “religious bearings must be determined
by the verdict of physiology,” the Brahmo leader Keshub Chunder Sen
had sought Bengali doctors’ opinions on the effect of climate and other
factors in order to determine the “earliest marriageable age consistent
with the well-being of mother, child and society,” to arrive at a suit-
able age of marriage “on true physiological grounds.”?® Decades before
this effort, a Manchester-based surgeon, John Roberton, had drawn on
a range of general histories, ethnographies, medical texts, and medi-
cal and missionary correspondence to pronounce the age of twelve as
the average age of puberty in India. His chief informant for Bengal,
Dr. Goodeve, professor of midwifery at the Calcutta Medical College, had
returned “the average age of puberty” as twelve years and four months
based on ninety instances. Allan Webb, professor of military surgery at
the Calcutta Medical College, calculated the average age of puberty as
twelve years and seven months, based on 149 cases. Webb obtained this
information from Modoo Soodon Gupta, an assistant at the Calcutta
Medical College. Gupta’s statistics on the age of first menstruation in

24 Butler, Gender Trouble, 143—44.

2> The Brahmo Samaj, a social reformist organization that originated in Bengal, pro-
moted Vedic monotheism and took a lead in social regeneration according to Vedic
principles. Their Marriage Act (Act III of 1872) was widely opposed, even by a
section of Brahmos who did not wish to dissociate themselves from the main body
of Hindus. The Act as passed was therefore limited in its scope and applied only
to those who declared that they did not belong to the Christian, Jewish, Hindu,
Mohammedan, Parsi, Buddhist, Sikh, or Jain religions. See “Act 3 of 1872,” in
Narrative of the Course of Legislation of the Council of the Governor General during the
Official Year 1871-72 (Calcutta: Office of the Superintendent of the Government
Press, 1872), 32.

26 Mahendralal Sarkar, “Babu Keshub Chunder Sen’s Circular Letter Addressed
to Certain Medical Gentlemen of Calcutta and Their Replies Thereto,” Calcutta
Fournal of Medicine: A Monthly Record of the Medical and Auxiliary Sciences 4 (1871):
251-75; here, 274.
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Bengal, in turn, were based on information gathered from students of
the Calcutta Medical College regarding their wives.?’” These anecdotal
and ethnographic studies — which circled back to the age of twelve as the
average age of puberty — continued to be cited in 1890-91.

But by the last decade of the nineteenth century, there was less and
less agreement that the chronological age of twelve captured any sig-
nificant bodily developments that could rationalize its selection as the
age of consent. In one of the dozen or so responses sent by medical
experts to the government of Bengal on Scoble’s proposed changes to
the age of consent, Surgeon Major F. C. Nicholson, a civil surgeon at
Dacca, cited the aforementioned survey conducted by Modoo Soodon
Gupta, Allan Webb’s Pathologica Indica (1848), Norman Chevers’s
Medical Furisprudence for India (1856), along with his “own observations
and inquiries” based on 68 cases of first menstruation, of which “49
occurred at 13 and over.”?® While Nicholson agreed it was necessary
to “fix puberty as the period of life before which consent cannot be
given,” he insisted that the higher age of thirteen was more appropri-
ate as the modal age of menstruation in India and that it also had the
virtue of being consistent with the extant law in England.?® Referring
to some of the same sources, Brigade Surgeon H. B. Purves cast doubts
on the statistics on “first menstruation” gathered in India, reiterating
the suspicions that the reported ages were not an indication of a natu-
ral occurrence, and likely records of “a first copulation and the result
of injury to parts, or even the result of artificial dilation to prepare
a female for marriage.”?° Others, such as R. C. Chandra, the profes-
sor of materia medica and clinical medicine at the Calcutta Medical
College, questioned that presumed equation between the onset of
menstruation and the attainment of puberty: “Menstruation is not a
sign of a girl having acquired the full capacity for sexual intercourse.

27 Surgeon Major F. C. Nicholson, Civil Surgeon, Dacca, to the Inspector General of Civil
Hospitals, Bengal, dated Dacca, August 18, 1890. Legislative 1-73(A) (NAI, 1891).

28 Ibid. Webb’s Pathologica Indica: Or the Anatomy of Indian Diseases, bases on morbid
specimens in the museum of the Calcutta Medical College, was skilled at drawing cultural
generalizations from anatomical specimen, just as Norman Chevers’s 4 Manual of
Medical Furisprudence for Bengal and the North-Western Provinces, a key text of medical
jurisprudence in India, was known for its ethnographic generalizations on the natives
of India. For more on these works, see Ishita Pande, Medicine, Race and Liberalism in
British Bengal: Symptoms of Empire (Abingdon: Routledge, 2010), 155-57.

29 Ibid. Nicholson was likely referring to the fact that the Criminal Law Amendment
passed in August 1885 in Britain, which had raised the age of consent to sixteen
years, prescribed higher punishments for sex with girls under thirteen.

30 Brigade Surgeon H. B. Purves, Civil Surgeon of Howrah, to the Inspector General
of Civil Hospitals, Bengal, dated Howrah, August 26, 1890. Legislative 1-73(A)
(NAI, 1891).
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It only shows that she has just commenced to enter into this new stage
of her development.”3! Several experts who concurred with Scoble on
the principle that females were to be protected from prepubertal sex no
longer appeared to agree that the chronological age of twelve captured
the biological fact of puberty.

Following the death of Phulmoni, the president of the Calcutta
Medical Society and professor of surgery at the Calcutta Medical
College, Dr. Kenneth McLeod, initiated fresh investigations into the
“age of nubility” among Indian females, inviting his colleagues to weigh
in on a range of questions he considered significant to setting the age of
consent: Was sexual maturity alone or a more “general maturity” to be
the basis of marriageability? Wouldn’t the individual and the race both
suffer the consequences of “productive marriage after sexual maturity,
and before the completion of bodily and mental maturity?”?? In a paper
presented to the Calcutta Medical Society, which he subsequently for-
warded to the Legislative Department as they deliberated on the new
age of consent, McLeod insisted that recent research indicated that
“puberty or sexual maturity is very seldom attained by females in India
before 12; and that the period of immaturity demanding legal protec-
tion may reasonably be defined and limited by that age.”3?> This was
seized upon by Scoble when introducing the bill as justifying the pro-
posed age of consent.?* McLeod’s colleagues, however, were torn not
only about the modal age of puberty in India but also about the medical
definition of puberty and maturity, and hence proposed twelve, four-
teen, or even sixteen as alternatives.

In the mostimpassioned of the responses to McLeod’s call, a Bengali
doctor Boyle Chunder Sen cited a range of sources — ancient Indian
legal and medical texts; modern works of forensics, gynecology, and
midwifery; Indian activists on the child marriage question; and med-
ical statistics on childbirth and mortality — to declare that the age of
consent ought to be raised from 10 to “14 at least” with the age of mar-
riage set at 16 years. As Sen argued, even twenty years before, during
the debates over the Brahmo Marriage Act in 1872, medical opinion
on the age of marriage had, in fact, converged around a much higher

31 Brigade Surgeon R. C. Chandra, Professor of Materia Medica and Clinical Medicine,
Calcutta Medical College, to the Inspector General of Civil Hospitals, Bengal, dated
Calcutta, September 22, 1890. Legislative 1-73(A) (NAI, 1891).

32 “Indian Penal Code and Criminal Procedure Code Amendment Act.” Pros. No. 3,
Legislative 1-73(A) (NAI, 1891).

33 McLeod, “Nubile Age of Females in India.” Pros. No. 3, Legislative 1-73(A) (NAI, 1891).

34 Scoble, in Abstract, 12-13.
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Names M|n|m‘;;: :;:rriagt- Propes age
Dr. Chunder Coomar Dey . . . . o 14 years
Dr. Charles . . . . . 14
Babu Nobin l(rnshna Bose; Khundwa . ‘ . . 15 18
Dr, A. V. White, Bombay . . . e . 15 or 16 years 18
Dr. Mohendro Lall Sircar . . . . . . 16 years
Tumeezkhan, Khan Bahadoor ., . . . . . 6,
Dr. Norman Chevers . . . . . . . 16, 18
Dr. D. B. Smith . .o . . N . . 16, 18 or 19
Dr. Ewart . . . . . . . . . 6, 18 or 19
Dr. ; Fayrcr . . . . . . . 16, 18 or 20
Dr. Chuckerbuuy . . . . l 16, 21
Ammmng Pandurang. Bombay . . . . . ] 20

Figure 1.1 Boyle Chunder Sen’s presentation included “a table
showing the age [of marriage] which eminent medical men, European
and Indian, thought most conducive to the well-being of the Indian
community [in 1872].”

age (see Figure 1.1). “I would have gone for a higher age than 16,”
Sen clarified, “had I not been hampered by the knowledge that that
is the law of England.” (Sen was mistaken on this detail; the mini-
mum age of marriage in England was twelve. He was likely confused
because the age of consent had indeed been raised to sixteen by
the Criminal Law Amendment Act of 1885.) He politely registered
his opposition to Dr. McLeod, suggesting McLeod had settled on
twelve “purely out of deference for Indian public opinion and not
from conviction.” Suggesting that the colonial doctor was under-
standably reticent about interfering in an alien culture, Sen called
on his Indian friends to “throw aside for a time all preconceived
ideas imbibed on the subject of early association, love for our time-
honoured customs, and veneration for the ancient lawgiver, and fix
an age that shall stand the test of time founded on the rock of scien-
tific truth, unswayed by motives of expediency or compromise, and
undismayed by fear of offending.”?> He was not alone in pushing for
a social reform resting on “the rock of scientific truth.” In a series of
presentations to the Calcutta Medical Society, other doctors empha-
sized that the medical definition of puberty had undergone a revolu-
tion and the age of twelve could no longer be said to correspond to
the attainment of puberty.

35 “Transactions of Medical Societies” (October 1890). Pros. No. 3, Legislative 1-73(A)
(NAI, 1891).
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Surgeon Major B. L. Gupta, a civil surgeon at Hooghly, insisted that
over 61 percent of Indian girls commenced puberty well after the age
of twelve, and the age of sixteen would make for a more suitable age of
marriage and consummation, explaining:

When we study the anatomy and physiology of the female generative organs,
we find that to a cerzain age they remain small, rudimentary and functionally
inactive. After this age the organs become larger, more developed in structure,
and functionally active. The ovaries begin to discharge ovules or female gen-
erative elements which remain ready in the female genital tract for impreg-
nation by the male generative elements. When this has taken place, a girl
is said to have arrived at puberty, indicated in the large majority of cases
by the appearance of menstruation and accompanied by certain well-marked
changes in the female system. For instance, “the pubes become covered with
hair, the breasts enlarge, the pelvis assumes its fully developed form, and the
general contour of the body fills out.” These changes signify that the female
is capable of conception and child-bearing. With all these forward changes
and sexual capability in a girl, we find that, even on the establishment of puberty,
her system in general, and generative organs in particular, are far from being
mature, and that it will take at least three to four years for a girl to attain that
maturity.>°

Surgeon Major Gupta thus enumerated the anatomical signs of puberty
while questioning whether the early indicators could be taken as a sign
of maruriry in a general sense. Elaborating on the question of “gen-
eral maturity,” Dr. MacLeod clarified that the medical opinion on the
relationship between menstruation, puberty, and maturity had under-
gone a revolution, with the consensus being that the “general maturity
of the body — full development and growth, adult nervous and mental
capacity and power are [sic] not reached for many years after puberry.”>
Ultimately, the Calcutta Medical Society unanimously adopted a
motion put forward by Major E. A. Birch (Principal, Calcutta Medical
College) proclaiming that the appearance of first menstruation was 7o
indication of the “full development of the organs of generation”; that
early consummation was unphysiological and “injurious to the welfare
of the mother, and offspring and therefore of the race”; and that “a girl
is not competent physically or mentally to give her consent to sexual

36 Surgeon Major B. L. Gupta, MB, Officiating Civil Surgeon, Hooghly, to the
Inspector General of Civil Hospitals, Bengal, dated Hooghly, September 15, 1890.
Legislative 1-73(A) (NAI, 1891) (my emphases). The words within quotes are likely
from an unnamed gynecological text.

37 «“Extract from the Indian Medical Gazette” (November 1890). Pros. No. 3 Legislative
1-73 (A) (NAI, 1891) (my emphases).
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intercourse until she has completed 14 years of age.”?® In other words,
there was no medical consensus for the selection of the age of twelve as
the age of consent on the grounds that it signified the onset of puberty,
or that it captured some key transformation in the physical capacity to
have sex and reproduce. Why, then, did Scoble insist that the age of
twelve was nothing but the age of puberty?

From the very start, Scoble had tried to present his amendment to
the age of consent as a restoration of — and therefore not an interfer-
ence with — Hindu and Muslim injunctions regarding the age of puberty.
While Hindu authorities enjoined that a female was to be given in
marriage before she attained puberty, as Scoble conceded, they also
denounced “in the strongest terms, and award[ed] the most terrible
punishments, both here and hereafter, to the sin of connection with an
immature girl.”?* Muhammadan law considered puberty and discre-
tion the essential conditions for the capacity to enter marriage, and thus
clearly proscribed prepubertal consummation. In his reading, “both
the great divisions of the population of India” therefore concurred that
puberty signified a readiness for marriage, which put both traditions
in happy coincidence with the biomedical common sense that Scoble
illustrated by (selectively) quoting Dr. McLeod:

Female children under the age of puberty are physically unfit for sexual inter-
course, and such intercourse with sexually immature female children, under
any circumstances, should be declared an offence punishable by the law.*°

While acknowledging that the age of twelve was not high enough to
protect all prepubertal girls, Scoble insisted that his proposed amend-
ment would “cover 39 per cent of the girls of India.”!

Historians have read Scoble’s bill — and his selection of the age of
twelve — as a concession to Hindu sensibilities, and therefore as a politi-
cal compromise between the Hindu orthodoxy and the colonial state,
and a reconciliation of native and colonial masculinities.*? But it is
equally important to recognize that Scoble quite deliberately presented

38 “Extract from the Indian Medical Gazette” (November 1890). Pros. No. 14. Legislative
1-73(A) (NAI, 1891).

39 Scoble, in Abstract, 10 (January 9, 1891).

40 McLeod, quoted by Scoble, in Abstract, 11 (my emphases).

41 Scoble, in Abstract, 85 (March 19, 1891). The estimate was based on Surgeon Major
Gupta’s report; if Dr. Juggobundo Bose’s statistics were correct, the proportion was
projected to be higher.

42 See, forinstance, Sarkar, “A Prehistory of Rights,” 607; and Sinha, Colonial Masculinity,
139-40.
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the age of consent as an epistemic compromise, by insisting that the age
of twelve was a mere translation of the “age of puberty” that was so
significant to the understanding of ritual personhood and legal capac-
ity among Hindus and Muslims alike. But this rough translation of a
fact about the body (puberty) into a specific number (the age of twelve)
could not be easily effected, as evident from the two discrete sets of
concerns that were raised. Medical experts were wondering what the
grounds were for translating the age of puberty as the age of twelve:
Why not the age of thirteen — or even sixteen? Religious commenta-
tors were asking similar questions, but with a distinct inflection: What
were the grounds for substituting the “age of twelve” for the “age of
puberty”? Why not let the “age of puberty” stand as a referent on its
own? As we will see, it was not simply a matter of one group pushing for
a higher age of consent and the other for a lower one, for the two sets of
objections had distinct bases: while one group contested a particular age
of consent, the other questioned whether chronological age as such could
be used to dictate normative conduct for the Hindu female.

For Muslims, it is important to recall, Hanafi law provided a mini-
mum chronological age limit for puberty at twelve years of age for boys
and nine years for girls, and in the absence of direct evidence, assumed
that persons of either sex attained puberty at fifteen. In Shi’a law, males
were presumed to attain puberty at fifteen and females at the age of nine
years, unless there was individual evidence to contradict these assump-
tions. However, these were but rough translations to aid the administra-
tion of Islamic juridical principles; the “age of puberty” originated from
a distinct epistemological and ethical order.*? It depended on the indi-
vidual’s development and declaration, which could not be reduced to a
numerical average applicable to all. After taking the pulse of Muslims in
Bengal, the region where the agitation among Hindus was the highest,
the Honorable Nawab Ahsan-Ullah assured the Legislative Assembly
that his inquiries in Dacca and Calcutta revealed that “the greater pro-
portion of Muhammadans in Eastern Bengal will regard it [the 1891
Bill] favourably,” since Islam forbade cohabitation before the age of
puberty, and this “age may generally be taken to be eleven or twelve.”
Even though, as Moulvi Abdul Jabbar from Calcutta pointed out, the
minimum possible “age of puberty” was considered to be nine years by
Mohammedan law, there was unlikely to be an objection to Scoble’s
bill, as it upheld the principle of the age of puberty while demonstrating
that “twelve” could be read as a chronological approximation of that

43 For a discussion of Muslim law as it took shape in India, see Chapters 5 and 6.
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physical condition.** Khan Bahadur Muhammad Ali Khan assuaged
the government’s fears on a possible Muslim protest against the bill by
explaining, “[A]ccording to our religious books the minimum age at
which a girl is supposed to attain puberty is nine years, but the maxi-
mum limit is fifteen years.” Given there was no hard-and-fast chron-
ological age attached to “puberty,” and since “girls seldom attained
puberty before the age of twelve or thirteen,” he felt the proposed law
would provoke no opposition as it posed no threat to religion.*> The
most vociferous of the Hindu protestors were not, however, convinced
by Scoble’s rough translation of a significant bodily event (the onset of
menstruation) to a number (the age of twelve).

The Hindu orthodoxy insisted that “puberty” could not simply
be represented in terms of chronological age; such a rough transla-
tion of an embodied fact into a numerical convention neither took
into account individual development nor the ritual significance that
attached to menstruation. Besides, it ignored the Hindu injunc-
tion that girls be married off before the onset of menstruation. The
sharpest critique came from the prolific Mr. A. Sankariah, president
founder of the Hindu Sabha, Trichoor, who sent in several letters to
clarify why the two measures of personhood — chronological age and
the age of puberty — were irreconcilable. He explained the Hindu sZas-
tric view by which vivaha (marriage) was considered a life-cycle rite
(samskara). The rite of giving a kanya (virgin) to a male was a crucial
obligation of the father, and the reception of the kanya marked the
husband’s assumption of duties as a grikastha or householder, which
was the second and (according to the lawgiver Manu) the most impor-
tant of the four asiramas by which the different periods of Hindu life
were distinguished. Without a wife a Hindu householder could not
perform his requisite duties (e.g., producing male offspring, attending
to his ancestors, worshipping the gods). For a Hindu female, marriage
was the only rite allowed, and she could only partake in these rituals —
and in that sense, only became a person — with marriage. Moreover,
as Sankariah explained in one of his many letters to the Legislative
Department, the new stipulation on age would also interfere with the

44 Moulvi Abdul Jabbar, Deputy Magistrate and Deputy Collector, Alipore, to the
Chief Secretary to the Government of Bengal, January 30, 1891. Papers Relative
to the Bill to Amend the Indian Penal Code and the Code of Criminal Procedure,
1881, Appendix U. Legislative 1-73(A) (NAI, 1891).

Khan Bahadur Muhammad Ali Khan to Secretary, Government of India, February
19, 1891. Papers Relative to the Bill to Amend the Indian Penal Code and the Code
of Criminal Procedure, 1881, Appendix T. Legislative 1-73(A) (NAI, 1891).
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performance of the rite of garbhadhan, which he translated into a med-
icalized idiom as the “rite of conception or the sacrament of impreg-
nation,” that was to be performed right after the onset of the first
menstruation.*® According to the Manusmriti, he explained, a husband
was obliged to approach a wife “between the fourth and sixteenth days
after her first monthly course” for the performance of the garbhadhan,
a ceremony comprising certain chants and ceremonies as an invocation
to the gods to prepare the womb for the conception of healthy offspring.
With its nonperformance the womb itself became polluted so that
future sons born of the womb could not offer pinda or ritual offerings
to ancestral spirits. The father who neglected to arrange for its perfor-
mance incurred the sin of feticide, while a wife deprived of it was fated
to be a widow in many successive lives. To Sankariah, the concerns
expressed by the social reformer were irrelevant and extraneous to the
Hindu understanding of the person; to him, “what Europeans call child
marriage is the Hindu baptismal sacrament for girls to be trained in the
general rules of caste, comprising ablutions, prayers, fasts, pollution,
etc. There are also particular religious duties to seek the blessings of the
Rishis, Devas and Pitris, unknown to modern science, but who are the
Governors, Teachers and Saviours of the Hindus.”” “A child who can
be taught at school is quite aged enough to learn these particular and
general duties,” he continued, repeating a familiar refrain of the time
that “the worldly notion of physical consummation is altogether absent
in child marriages.”

An understanding of the person that posited a ritual significance to
menstruation and saw marriage as a life-cycle rite fundamental to the
continuation of an entire web of familial relations and affecting even the
afterlives of intimate kin thus clashed with another tradition in which
menstruation signified biological capacity and marriage was contingent
on personal consent. While Scoble upheld an idea of personhood locat-
able in the secular or anatomical body that aged with time and was leg-
ible to medicolegal experts, Sankariah was concerned with a notion of
the person that was presided over not by doctors but by “Rishis, Devas
and Pitris, unknown to modern science.” Sankariah upheld the most
extreme version of this understanding: for him, a female’s personhood
was so wholly reliant on her marital status that he felt “it was a thou-
sand times better for one out of a ten thousand girls to suffer from the

4 Mr. A. Sankariah, President Founder, Hindu Sabha, Trichoor, to Secretary to the
Government of India, Legislative Department, January 24, 1891, Appendix M. 4.
Legislative 1-73(A) (NAI, 1891).

47 Tbid.
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hasty indiscretion of a husband, than for several girls to be defiled and
outcasted by an invasion of their persons by strangers.”*?

The more moderate dissenters steered clear of this violent conclusion,
but several of them referenced the Hindu understanding of personhood
to critique the privileging of chronological age by Scoble’s bill. Taking
at face value Scoble’s claims that his proposed age of consent was
consistent with Hindu and Muslim understandings of marriage, since
the age of twelve was merely a convenient shorthand for the bodily
changes that had ritual significance for Hindus, they wondered why
the law could not then simply mandate that the age of puberty, in
each individual case, was the age of consent. Taking this tack, Romesh
Chunder Mitter, an erstwhile Justice of the Calcutta High Court
and a nominated native member of the Imperial Legislative Council,
submitted a minority report against the selection of the age of twelve as
the age of consent. Claiming that he personally believed that the ages
of fifteen or sixteen were better suited as the minimum age of marriage
on physiological grounds, he nonetheless insisted that puberty —
“a certain point of development of a human being” — constituted a better
test of nubility, and there was “no such unmistakable age-criterion of
maturity.”®® Rhetorically conceding Scoble’s claim that there were few
disagreements in the intent of the Shastras and the Age of Consent Bill,
he pointed out that the skastric injunctions that privileged “a certain
physical condition” over chronological age were sounder not only on
religious grounds but also on biomedical and legal grounds. If puberty
was to be instituted as the effective age of consent, girls older than
twelve could also benefit from protection. Mitter thus broke down
Scoble’s two-step contention — that for both “great divisions of the
Indian population,” the “age of puberty” referred to the appearance
of the menses, and that the age of twelve was the average age at which
that condition occurred — to argue that the law would be more effective
if the age of consent were to be raised to thirteen, and an exception
made for each case when the menstruation appeared at an earlier age.
Preempting the counterargument that the fact of puberty could not be

48 A. Sankariah to Secretary to the Government of India, Legislative Department,
November 22, 1890, Appendix M. Legislative 1-73(A) (NAI, 1891).

49 Report of the Select Committee of the Bill to Amend the Indian Penal Code and the
Code of Criminal Procedure, 1881. Legislative 1-73(A) (NAI, 1891). Mitter’s objec-
tions reflected those offered by leading public intellectuals such as Rai Bahadur
Krishnamachari, who suggested the “age of puberty” would effectively protect more
women than the “age of twelve” would. Ishwar Chandra Vidyasagar, long associated
with the cause of widow uplift and remarriage, emphasized the validity of the reli-
gious objection to the bill and argued the substitution of the term “age of puberty”
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established in courtrooms, Mitter insisted that menstruation “admits
of more satisfactory proof than age in this country,” especially as its
onset was often “followed by certain religious rites which will afford
the required evidence in a judicial investigation.”>® Mitter was not
alone in making this suggestion.

Rai Bahadur V. Krishnamachari insisted that Scoble’s bill was
flawed and could never attain its stated object — the prevention of
“pre-menstrual congress” — in the case of “the poor girls who have
not attained puberty, though they have completed that age.”>! He fur-
ther pointed out that the age of 12 was a particularly “dubious age to
fix by law,” for “unlike the limit of 10 years in the existing penal law
when a girl looks a mere child, or of 14 years when puberty will have
been reached and evidence of maturity will be visible,” 12 was just
the age when a malicious complainant could raise questions about
a girl’s age to harass innocent families. He proclaimed fourteen as
the “most approximate age of puberty in this country involving little
inquisitorial inquiry and less chance of a doubt at first look” and rec-
ommended a “saving clause” for wives in cases where a wife attained
puberty before that age. While observing that a more systematic regis-
tration of births would help make age-based stipulations more practi-
cal to enforce in the future, he proposed a bold alternative — that “the
date of arrival of a girl to womanhood, which is regarded by Hindus
as a girl’s second birth and which they celebrate as a festive occa-
sion,” be entered into the official record. While the last suggestion
made sense in a context where colonial officials conceded it would be
“impossible to compel such documentary proof of birth as in the West
would be insisted upon,”3? it was most certainly ignored. It is worth
pondering why it would not have made sense to have one of the key
indicators of “puberty” recorded by the state, given Scoble’s insis-
tence that his intention was to prevent prepubertal consummation. In
their minutes to the Bengal government, two justices of the Calcutta
High Court argued that while in theory “age limit is more definite

for the “age of twelve” would mitigate all such objections. (Note by Ishwar Chandra
Vidyasagar, CIE, appended to letter from Sir Alfred Croft, Director of Public
Instruction, Bengal, to the Chief Secretary to the Government of Bengal, February
24, 1891. Legislative 1-73(A) (NAIL, 1891).

>0 Tbid.

>l Rai Bahadur V. Krishnamachari to the Chief Secretary to Government of Bengal,
dated Madras, February 5, 1891. Legislative 1-73(A) (NAI, 1891).

52 Secretary to the Government, North-Western Provinces and Oudh, to the Secretary
to the Government of India, Legislative Department, February 26, 1891. Legislative
1-73(A) (NAI, 1891).
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and easily ascertainable than the attaining of puberty,” the situation
was quite different in India.>®> Some felt that it would be “impossible
to compel such documentary proof of birth as in the West could be
insisted upon.”® Diwan Narindra Nath, assistant commissioner of
Multan, prophesied that “much difficulty will arise in the determi-
nation of age” and pointed out that “medical science does not help
much in determining with precision the age of a girl between 11Y2,
12% or 13.”%> Another respondent, who wholeheartedly supported the
government’s right to intervene into private life, nonetheless remained
skeptical regarding medical proofs of age:

It is impossible for medical science, in its present state, to exactly determine
age. Its evidences based on teeth, the height and weight, the progress of ossifi-
cation and the growth of hair, will prove utterly useless when it will be asserted
by the indicted husband that his wife was 12 years and 2 days old the day he
had sexual intercourse with her.>¢

He proposed, instead, that “menstruation, the development of breasts,
the growth of hair on the private parts should be declared irrebuttable
presumptions of an age exceeding the interdicted one,” thus taking
Scoble’s claims on the embodiment of “the age of twelve” to its logi-
cal conclusions while insisting that the evidence of the body ought to
trump the fact of chronological age in each individual case.>”

That these suggestions to record the arrival of puberty rather than
the date of birth barely received discussion is evidence of the ways in
which colonial and national states “manage their own denizens through
an official time line, effectively shaping the contours of a meaningful
life by registering some events like births, marriages, and deaths, and

53 Minutes by Justice Ghose and Justice Banerji of the Calcutta High Court, from
Registrar, High Court, Calcutta, to Secretary to Government of India, Legislative
Department, March 2, 1891, Papers Relative to the Bill to Amend the Indian Penal
Code and the Code of Criminal Procedure, 1881, Appendix 10A. Legislative 1-73(A)
(NAI, 1891).

>4 Secretary to the Government, North Western Province and Oudh, to the Secretary
to the Government of India, Legislative Department, February 26, 1891. Legislative
1-73(A) (NAI, 1891).

5 Diwan Narindra Nath, Assistant Commissioner, Multan, to Deputy Commissioner,
Multan, February 8, 1891. Papers Relative to the Bill to Amend the Indian Penal
Code and the Code of Criminal Procedure, 1881, Appendix A-6. 5. Legislative
1-73(A) (NAI, 1891).

56 Babu Sanwal Singh, Subordinate Judge, Mirzapur, to Secretary to the Government,
North Western Provinces and Oudh, February 21, 1891. Papers Relative to the
Bill to Amend the Indian Penal Code and the Code of Criminal Procedure, 1881,
Appendix A-8. Legislative 1-73(A) (NAI, 1891).

57 Ibid.
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refusing to record others.”>® While Scoble paid lip service to the impor-
tance of puberty among “the two great divisions in the population,”
the rites of puberty were neither relevant to the notions of personhood
upheld by the colonial state nor crucial to upholding its rule of law.
A member of the governor general’s council, Honorable G. H. P. Evans,
remarked that while he “should have been very glad if possible to meet
the religious scruple, fanciful as it appears,” such a concession was
“absolutely impracticable, and the reasons why it is impracticable are
perfectly clear.”>® To Evans, objections based on the frailty of the proofs
of age were superfluous: “There is no doubt difficulty in many cases in
ascertaining age,” he conceded, “just as there is great difficulty in this
country in ascertaining any other fact by oral evidence,” but neverthe-
less “our law bristles with instances of limits of age,” such as the age of
majority and the age of criminal responsibility. He rejected the possibil-
ity that the arrival of puberty as such could be recorded by the state,
pointing out that the festivities and ceremonies celebrating the appear-
ance of the menses could not be trusted as evidence of a biomedical fact.

Even though Scoble presented the “age of twelve” as a compromise
between liberal legal understandings of personhood and Hindu and
Muslim law on capacity by insisting that it was a mere translation of
the stipulations on puberty contained therein, he upheld chronologi-
cal age as the natural and universal, and thus the only appropriate
and practical, measure of legal personhood. In other words, the Age
of Consent Act buttressed liberal legal understandings of the person
that relied on the secular, anatomical body as its site. The selection
of chronological age over the corporeal signs of puberty was intended
to leave behind the messiness created by individual differences that
would undermine the practical and uniform application of the law. It
was also intended to leave behind the uncomfortably gendered under-
standing of personhood in Hindu law, wherein the body was a site
of ritual signification. Paradoxically, however, as we see in the next
section, while age stipulations in the law had long existed as a conven-
tion detached from the messiness of corporeal difference, it was dur-
ing the age of consent debates — and because of the insistence that the
age of twelve corresponded to the age of puberty — that age came to be
defended as a fact that attached to the body. Moreover, no less than its
Hindu counterpart, the liberal legal understanding of the age of con-
sent was itself thoroughly and invariably gendered.

8 Elizabeth Freeman, “Time Binds, or, Erotohistoriography,” Social Text 23, no. 3—4
(2005): 58.
5 G. H. P. Evans, in Abstract, 98 (March 19, 1891).
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1.2 Age Without the Body: The Majority Act and the
Child at Labor

The laws of all nations are agreed in recognizing the fact that imma-
turity constitutes to a greater or less extent a personal incapacity to do
a legally binding act, and to be personally responsible for one’s action.
But the age or ages at which such incapacity or irresponsibility shall
cease is purely artificial, and even amongst races exposed to similar
physical conditions greatly varies.®°

The age of consent debates of 1891 marked a shift in colonial law
whereby age, hitherto viewed as a proxy for certain physical and men-
tal developments signifying legal capacity, came to be naturalized as
capturing the “truth” of biological maturity. The stringent demands
for proofs of age in cases involving the age of consent and marriage
in the decades that followed capture this phenomenon, whereby the
proxy became significant in itself. This naturalization of a convention —
age — was by no means inevitable, as can be clarified by examining the
discussions around the Majority Act of 1875. In introducing the bill
stipulating a uniform age of majority as “cighteen years of age” for all
persons domiciled in India, the Maharaja of Vizianagaram conceded
that the age of majority was merely a convention, or a proxy for capacity.
Before the bill was passed into law, the age of majority for natives of
India had varied according to race and religion (and implicitly, by
gender).%! Hindus of the Bengal school attained majority at the close
of the fifteenth year, while those of the Mithila and Benares Schools
did so at the end of their sixteenth year.%? Muslims attained majority
at fifteen (by some authorities at fourteen), unless they had already
arrived at puberty previously. In short, the priority to be accorded to

%0 Maharaja of Vizianagaram, introducing the Majority Bill, extracted from the
Abstract of Proceedings of the Legislative Council of the Governor General, April 21, 1874.
Legislative 26-49 (A) (NAI, 1875).
For Hindus, the only textual rule on majority was the following injunction in Manu:
“The property of a student and of an infant, whether by descent or otherwise, let
the King hold in custody until the owner shall have ended his studentship or until
his infancy shall have ceased in his sixteenth year” (Manu VIII-27). The distinction
between minority and majority was, in fact, “strictly speaking inapplicable to women
who are declared ineligible for religious studies, and whose perpetual dependence
upon men is consistently insisted upon. These are inherent defects in the Hindu
system.” Sir Hari Singh Gour, The Hindu Code, Being a Codified Statement of Hindu
Law with Commentary Thereon (Calcutta: Butterworth & Co., 1919). Muslim law
conceded an age of majority for females.
62 For the creation of these discrete “schools” of law through the investigative modali-
ties of the colonial state, see Bernard S. Cohn, Colonialism and Its Forms of Knowledge:
The British in India (Princeton: Princeton University Press, 1996).
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biological and chronological age remained fluid. As per the Succession
Act of 1865, Hindu or Muslim placed under the tutelage of the Court
of Wards had “his nonage prolonged until he completes his eighteenth
year.” European British subjects who were neither Hindu nor Muslim
and domiciled in India acquired majority at the end of their twenty-
first year. The lack of uniformity not only meant that individuals with
the same age but belonging to different communities had distinct legal
statuses but also meant that the same person could reach majority for
some purposes but not for others at a given age. The confusion multi-
plied in public contracts: if the Muslim man at eighteen entered into a
contract with a European British subject two years older than himself,
the contract could be invalid since the latter was still a minor.

The Majority Act was driven by a quest for uniformity, especially in
the case of such cross-cultural commercial contracts. But much as it
would in 1891, the choice of the particular chronological age to indicate
majority for all communities and races had proved sticky. What would
be the criteria for determining legal capacity: biological maturity or
mental capacity? Could the signs of maturity recognized by Hindu or
Muslim law — the onset or completion of puberty in each individual
case — be translated into chronological age? As respondents pointed out
during the debates over the Majority Act, the idea of minority origi-
nated in considerations of intellectual deficiency, and would therefore
naturally “vary according to the physical and mental constitution as
well as habits of life of the people inhabiting each country.”®> Was a
uniform age of majority even possible or desirable? The Maharaja of
Vizianagaram, who introduced the bill in the Legislative Assembly,
had clarified that while the laws of all nations linked maturity to legal
capacity, “the age or ages at which such incapacity or irresponsibility
shall cease is purely artificial, and even amongst races exposed to simi-
lar physical conditions greatly varies.” Hence, as he went on to note,
the age of majority was twenty in France, twenty-one in England, and
twenty-five in Denmark.%* Disparity between various nations was not
an issue as long as there was clarity on the age of majority — designated
with reference to chronological age — for each nation.

And since it was an artificial distinction, “it is in no way regarded as a
matter of religious sentiment by any sects or individuals of the creed to

63 “From Magistrate of Police to Under Secretary to Govt., Fort St. George, dated
July 15, 1873,” Appendix M. Legislative 26-49 (A) (NAI, 1875), 31.

64 “Extract from the Abstract of Proceedings of the Legislative Council of the Governor
General,” April 21, 1874. Legislative 26-49 (A) (NAI, 1875).
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which I belong,”%> the Raja assured official members concerned that the
new age of majority might interfere with alternatives that had “quasi-
religious sanction.”®® With some deft translation, the Raja suggested
there was an implicit approval for a higher age of majority in Manu,
whom he described as “the greatest authority in the Hindu religion,
whose institutes are highly approved of — nay, even venerated in the
western world.”®” Manu’s well-known injunctions that the first quarter
of a man’s life be devoted to the accomplishment of studentship, and
the second to married life, were premised on the belief that “a man’s
age is 100 years,” but “even taking the present average of human life it
may be fairly said to be 75, and a quarter of that is a few months more
than 18.”%% He concluded that fixing the age of majority between the
ages of eighteen and twenty-five would therefore be in keeping with
Hindu sentiment. He pronounced the selection of sixteen as the age of
majority during the colonial codification of Hindu law as a misinter-
pretation, or an error introduced by pundits: citing the Narada Smriti
the pundits had asserted that a male attained majority at sixteen, and
“if he has no parents, becomes independent,” but the same text also
conceded that such a boy, if incompetent, must not be recognized as
a major and could not make demands for his property even at the age
of sixteen. Likewise, the Raja argued, Muslim justices had confirmed
that the prescribed age of majority referred only to the “right for prac-
ticing offices connected with religion.” A uniform age of majority for
the “exercise of civil rights and privileges” would not interfere with
religion.%® The insistence that the status of majority (relevant with
regard to economic transactions) was distinct from the status of full
personhood (signifying the capacity for religious obligations) reflected
the founding fiction of colonial law, namely, the bifurcation of the civil
law into religious and secular matters.

% Ibid.

66 Secretary to Government, North West Frontier Province (NWFP), to Government
of India, Home Department, September 26, 1873, Appendix M. Legislative
26-49 (A) (NAL 1875).

67 “Indian Majority Act, 1875.” Legislative 26-49 (A) (NAI, 1875).

%8 Ibid.

% Ibid. The Mohammedan Literary Society (Calcutta) pointed to the Maharaja’s error
in understanding Islamic stipulations on the question of majority: unlike Hindu law,
they explained, Muslim law not only provided a definition of majority in quite spe-
cific terms but also explicitly addressed the issue of the age of majority of females.
Secretary of the Mohammedan Literary Society, Calcutta, to the Officiating
Secretary to the Government of Bengal, September 24, 1873. Legislative 26-49 (A)
(NAI, 1875).
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This bifurcation had been introduced in 1772, with Warren Hastings’
Plan for the Administration of Justice. In this well-known plan to estab-
lish a system of civil law, a cleavage was introduced between matters
deemed to be of a religious nature and those perceived as secular. In
the first case, Indians were to be governed by religious law, to be termed
their “personal law” inasmuch as it was inherent to the person, regard-
less of domicile, while British principles were to form the basis of other
matters of law, including procedural and adjectival law.”® The Raja’s
insistence that the age of majority did not interfere in religious matters
was a fantasy generated by a schematic bifurcation based on the prem-
ise that “religions constituted discrete entities and systemic structures
of law and belief that directly governed people’s everyday practice;
that these religious laws primarily centered on the family...so that
territorial laws grounded in British legal principles could be applied
in other matters of civil law without significant violation of the core of
religious law.””! The system of personal law also defined natives of
India as belonging to two distinct categories, Hindu and Muslim, for
Hastings had famously proclaimed, “In all suits regarding inheritance,
marriage, caste and other religious usages, or institutions, the laws of
the Koran with respect to the Mahomedans, and those of the Shaster
with respect to Gentoos [Hindus], shall be invariably adhered to.”7? As
the vast scholarship on colonial law amply demonstrates, this policy of
nonintervention constituted, in fact, a fundamental break from Hindu
and Muslim jurisprudence, not least in the comprehension and defi-
nition of “religion” and “law,” as well as “community” and “family.”
As the colonial state defined, codified and adjudicated religious law in
consultation with their native consultants, and translated concepts from
one system to the other, religious precepts and colonial legal proce-
dures became entwined just as they were purportedly being separated.
Unpicking this terrain, historians of personal law have shown how
principles of a liberal theory of property were entrenched in the system
of personal law and how the nature of individual ownership, the power
to alienate property, and the nature of liability for contracts were the
dominant terms of reference within a system of personal law, such
that the Indian “family” itself came to be understood primarily as an

70 Rachel Sturman, The Government of Social Life in Colonial India: Liberalism, Religious
Law, and Women's Rights (Cambridge: Cambridge University Press, 2012), 7.

7 Ibid.

72 Hastings, quoted in ibid.
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economic unit.”> The separation of family and religious status, on the
one hand, and the economy and secular status, on the other, was pre-
served, at least on paper, during the passage of the Majority Act.

While certain respondents remained skeptical that the question of
majority could indeed be delinked from religion in a context where
the system of early marriages prevailed, where “great importance
was attached to the ceremonies for attaining puberty, majority and
marriage,” and where “all marriages are arranged by families,”” the
Majority Act explicitly stated that all matters “relating to marriage,
divorce, dower, and adoption” would be left untouched with respect
to the personal laws of Hindus and Muslims.”” As age was explicitly
acknowledged as a mere convention, detached from the body, the sub-
ject of the Majority Act — or the legal person with regard to matters of
property and contracts — was not explicitly gendered. The presumption
that the subject of the law was male, however, was so entrenched that
the advocate general of Madras, H. S. Cunningham, felt it necessary to
propose that it be made explicit that the Act extended to females. This
was not done, and the law simply stated, “[E]very person domiciled
in British India shall be deemed to have attained his majority when
he shall have completed the age of eighteen years and not before.”7¢
The female body was, in common perception, left untouched by the
Majority Act. It was also assumed that the very body of religious law —
gendered female in the colonial and national imagination — had been
left alone.

A gendering of the law itself is also evident in debates in 1891 sur-
rounding the child in labor, as opposed to the child in marriage. In
his closing statement on the Age of Consent Bill, Scoble had urged
that “the British law would fail to provide adequately for the safety of
the children of this country if, while it protects them from all other
kinds of ill-usage, it failed to protect them from a particular form
of ill-usage infinitely more revolting, and infinitely more disastrous
in its direct, as well as in its remoter, results, than any other form
of ill-treatment to which they are liable.””” Of these other forms of

7 See Ritu Birla, Stages of Capital: Law, Culture, and Market Governance in Late Colonial
India (Durham: Duke University Press, 2009); Eleanor Newbigin, The Hindu Family
and the Emergence of Modern India: Law, Citizenship and Community (Cambridge:
Cambridge University Press, 2014).

74 Magistrate of Police to Chief Secretary, Fort St. George, August 11, 1873. Legislative

26-49 (A) (NAI, 1875).

“Extract from the Abstract of the Proceedings of the Legislative Council of the

Governor General,” May 5, 1874. Legislative 26-49 (A) (NAI, 1875).

76 Home Department, Legislative 26-49 (A) (NAI, 1875).

7 Abstract, 154 (March 19, 1891).
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“ill-usage,” child labor was likely at the top of his mind, for, directly
after his motion to amend the age of consent was put and agreed to,
on March 19, 1891, Scoble that very day went on to ask the Legislative
Assembly to consider a bill to amend the Factories Act of 1881. The
bill, originally introduced in January the previous year, included
among its provisions a proposal to raise the minimum age of chil-
dren employed in factories from seven to nine years of age.”® While
Scoble had evoked universal humanitarian standards of child protec-
tion to ask for a change to the age of consent, he readily conceded the
difference of the Indian child at labor. Indeed, he insisted that even
though Britain had signed the provisions of the recently concluded
Berlin Labor Conference restricting the employment of children
below twelve years of age, in India, “the age of nine is a reasonable
equivalent.””®

In the decades before, the interest in the regulation of factory labor
had emanated primarily from the metropole, and even when child pro-
tection was used as a rhetorical tool to push for changes to the labor law,
it was barely disguised that the real concern lay in lessening the com-
petitive advantage to Indian mill and factory owners with easy access
to exploitable labor.8° When the Manchester Chamber of Commerce
passed a resolution to extend the provisions of the British Factory Act
to the textile factories of India in 1888 — complaining of the unfair
advantage provided to Indian factories because of the lack of regulation
of labor — the Madras Chamber of Commerce had retorted that any
“such legislation should be guided, not by the desire to procure uni-
formity with similar legislation in India, so much as by an enlightened
perception of what is conducive to the welfare of the country irrespec-
tive of competing interests.”8! Likewise, in response to the Blackburn
and District Chamber of Commerce’s demands for uniformity in the
regulation of child labor, the Indian commission of inquiry into the
conditions of factory labor had pointed to “the fallacy of comparing

78 Ibid., 155. The Indian Factories Act 1881, Amendment Bill, reintroduced after cir-
culation for public opinion and responses from local governments following a com-
mission of inquiry into factory labor, looked into various questions including breaks,
holidays, maximum hours of labor, and the conditions of labor in factories.

7 Ibid. Held in May 1890, the Berlin conference, the first international conference
devoted to establishing certain conventions on labor law, produced recommenda-
tions on the regulation of working hours, Sunday work, child labor, and the employ-
ment of women and young persons, but no formal commitments were made.

80 As evidenced by discussions in the House of Lords on the matter, as reported in

John Charles Kydd, A History of Factory Legislation in India (Calcutta: University of

Calcutta, 1920), 6.

Ibid., 47.
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the ages of European and Asiatic children, or the work done by Indians
with that exacted in European countries.” These discussions on the
minimum age of labor seemed less concerned with the condition of
children’s bodies than with that of the infant industry in India.??

The Indian commission also proclaimed that a minimum age of nine
was in compliance with the spirit of the discussions at the Berlin Labour
Conference of 1890, which had fixed twelve as the minimum age with a
proviso for reduction to ten in southern countries, for “an Indian child
of 9 is at least as precocious as an Italian child at 10,” just as “there can
be little doubt that a Native of India at 12 is at least as fully developed
as a child of Northern Latitudes at 14.” The evidence? Observers had
been “greatly struck by the bright cheerful look of children employed,”
even with the present minimum age of “only 7.” One respondent even
insisted his “only doubt has been whether we are not going rather too
far in raising it to 9,” especially since “the labour is easy and does not
impose anything like as great a strain as that of ordinary school life.”
During these discussions, for each argument made that “there should
not be one law for England and another for India,” the Indian Factories
Act was defended on the grounds that such equivalence could only hold
good with regard to the general principle underlying legislation that
had to remain specific to each location: “Life and limb shall be pro-
tected and the health of all women, young persons and children, as
far as possible, with reference to the conditions of the country, assured.”®
The contrast between the rhetorical moves made with regard to child
marriage and child labor suggests that the imagery of sexual abuse had
a power to generate passions that were scarcely matched by other forms
of ill-use: some members of the Legislative Assembly even pointed out,
without irony, that most “young persons” of fourteen and sixteen were
married in India, and many were fathers, and therefore putting restric-
tions on their labor was out of touch with the Indian reality. That these
young persons were presumed to be male may be surmised from the

82 The first Factories Act (1881) that fixed twelve as “the age at which a child could
labor as an adult” was enacted due to pressure from the Lancashire mill owners on
the ground that Indian mills had advantageous access to cheap labor, no regula-
tion of working hours, and no restrictions on the employment of women and chil-
dren. See Raja Kulkarni, “The New Factory Act,” Economic and Political Weekly 1,
no. 24 (1949): 11-13. The interests of Lancashire continued to shape the subse-
quent amendment in 1891, as discussed by Marc Jason Gilbert, “Lord Lansdowne
and the Indian Factory Act of 1891: A Study in Indian Economic Nationalism and
Proconsular Power,” Journal of Developing Areas 16, no. 3 (1982): 357-72. The rheto-
ric of “child protection” was noticeable largely as an absence.

83 HJ 235-274 (A) (NAI, 1890) (my emphasis).
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fact that the contemporaneous discussions on the age of marriage were
barely referenced.

The Majority Act (1875) and the amendment to the Factories Act
(1891) contained prescriptions regarding age, but these were premised
neither on the scrutiny of the body nor on the naturalness of age. These
age stipulations — acknowledged to be purely artificial — were also pre-
sumed to have left religious sensibilities untouched. While technically
located in the domain of criminal law, the “age of consent” straddled
the historical breach between secular and religious law in India in
attaching age to the female body. Likewise, age of consent legislation
around the world helped naturalize age as a measure of all humans, by
indexing it to changes in the female body. While feminist critics have
revealed to us law’s gender — or the ways in which legal concepts are
gendered — they have stopped short of noticing how law’s temporality —
its organization of time into the past, present, and future — was made
flesh in the grounding of age in the female body. Indeed, as we see
in the next section, law’s temporality, as captured in the placement of
consent along a temporal scale and as naturalized in the child-adult
distinction, has remained intractable in much of the feminist scholar-
ship on the Age of Consent Act of 1891. In upholding law’s temporality,
this scholarship reproduces the child as autoptic — visible in the body
and self-evident to all. To undo the assumption that age is a natural
measure of humans, and hence a universal guarantor of consent and
access to rights, we need to recognize the provincial, liberal, and juridi-
cal roots of the epistemic contract on age.

1.3 Consent and the Epistemic Contract on Age

In India, as around the world, age of consent legislation has proved
a fertile ground not only for the study of gender relations and sexual
norms but also for querying the very meaning of political concepts
such as sovereignty and citizenship. In her work on age of consent laws
across the British Empire, Philippa Levine suggests that age of consent
laws, couched in the language of protectionism aimed only at women,
“established political gender boundaries delimiting female rationality”
and marking men as natural citizens of the world.?* Approaching the

84 Philippa Levine, “Sovereignty and Sexuality: Transnational Perspectives on
Colonial Age of Consent Legislation,” in Beyond Sovereignty: Britain, Empire and
Transnationalism, c. 1860—1950, eds. Kevin Grant, Philippa Levine, and Frank
Trentmann (Basingstoke: Palgrave Macmillan, 2007), 17.
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gendered logic of consent another way, the political theorist Carole
Pateman interrogates the fetishization of “consent” in liberal politi-
cal theory, arguing that a sexual contract that organizes men’s exploit-
ative access to women’s sexuality and labor precedes a social contract
and upholds it, guaranteeing the subjection of women to men.? Wendy
Brown goes further, suggesting that in contemporary societies, the legacy
of gender subordination is not simply found in contract relations as such
but “in the terms of liberal discourse that configure and organize lib-
eral jurisprudence, public policy, and popular consciousness.”® While
the semantics of consent has thus been extensively debated, this sec-
tion queries the use of age as its measure. It revisits the extant feminist
scholarship on the age of consent in India to suggest that its reliance on
the law’s temporality — or the law’s organization of time as past, present
and future as a way to manage access to rights and privileges — makes it
yet another technology for the production of the autoptic child. Reading
sideways, we see how in feminist scholarship on the age of consent, the
“child” is made the paradigmatic natural against which the historicity of
the “woman” can be ascertained.?’

In an excellent example of this scholarship, and in her pathbreaking
work on the emergence of women as the subject of rights in India, the
historian Tanika Sarkar focuses on three key moments in the nineteenth
century: the abolition of sazi in 1829, the legalization of remarriage for
Hindu widows in 1856, and the raising of the age of consent within
and outside marriage in 1891. These moments in straight time serve,
for her, as examples of the “piecemeal processes” that coalesced in “a
fledgling notion of something like rights — translated as a few immu-
nities from sexual, physical or intellectual death,” which “emerged as
political values in the sphere of women’s lives even before they [were]
articulated in the public and political realms.”®® In Sarkar’s reading,

8
86

o

Carole Pateman, The Sexual Contract (Cambridge: Polity, 1988), 2.

Wendy Brown, States of Injury: Power and Freedom in Late Modernity (Princeton:

Princeton University Press, 1995), 138.

87 To echo Karin Lesnik-Oberstein in her work on the queer theory of childhood, why
does the child “recur as a foundational or essential real, even in some queer and
feminist theoretical writings which express an explicit commitment to questioning
essentialist notions of identity?” Lesnik-Oberstein, “Childhood, Queer Theory, and
Feminism,” 309.

88 Tanika Sarkar, “Enfranchised Selves: Women, Culture and Rights in Nineteenth-

Century Bengal,” Gender and History 13, no. 3 (2001): 548. I focus on Sarkar’s work

for much of this analysis not because it is easy to dismiss her feminist reading of the

1891 Act but because it is a compelling — and nuanced — engagement with the very

issues that also concern me here: the need to recuperate the emergence of women
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these moments in India’s legal history cumulatively served to erode the
claims of family, kin, and community over Indian women, and to peel
norms away from custom and scripture. In a later piece on the Age of
Consent Act, Sarkar analyzes how “the fledgling notion of a title to
life was expressed in the word ‘consent’ a polyvalent, mid-term word,
containing the seeds of concepts about personhood and rights.”8° This
feminist analysis, grounded in the juridical idiom of rights, and con-
sidering modern law as the chief site for the emergence of women as
subjects, is entirely embedded in the law’s temporality.

Such a reading that subscribes to the law’s organization of time
invariably naturalizes the child. Evoking the child as a natural object,
an object without history, Sarkar urges that in order to understand the
emergence of woman’s rights in India, we must “start with a lirtle girl’s
death and the multiple representations of this event.”®® The “little
gir]” she writes of is, of course, Phulmoni, whose brutalized body,
in her reading, “shocked the complacent male gaze” that had hith-
erto seen the child wife as a “delightful little doll.” The signs of vio-
lence on the “broken young female body” generated new and anxious
questions for reformers: “Were they talking of the woman or about a
mere child yoked to untimely marriage? Was there a separate stage in
the woman’s life as childhood, and if so, was it compatible with mar-
riage?”°! While noting the halting questions on the status of the young
wife that were voiced at the time, the historian stops short of pursuing
these questions. The historian elides the child not by ignoring it but
by taking it for granted; the child serves as the naturalized foil in the
history of women.

Let us pause to reflect on how naturalization — both of the child
and of law’s temporality — creeps into this (liberal) feminist account of
Phulmoni’s case. The account stops short of recognizing the juridical
construction of the child, while even a straightforward historicist read-
ing would reveal that not only was the dead wife nor a child by the stan-
dard enshrined in the colonial law at the time but even the mother who

as subjects of rights rather than as objects of reform and to rethink the relationship
between women and the “community” at a time when “an extreme Hindu right-wing
consolidates its ascendancy over Indian politics” by using “the logic and rhetoric of
cultural nationalism very effectively” to remake women as the vehicle for culture
instead of a repository for rights (547). While Sarkar wrote in the wake of the Hindu
right’s resurgence in the 1990s, the latter question is, chillingly, even more relevant
at present when a Hindu nationalist party holds the reins of national government in
India for the first time.

89 Sarkar, “A Prehistory of Rights,” 602.

90 Ibid. (my emphasis).

ol Ibid., 613.
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doubtless thought of the dead girl as her own child did not demand justice
by taking this relational understanding to make an argument for child pro-
tection. Sarkar’s reading of Phulmoni’s case is an instance “where the his-
torian’s propriety of response is expressed through a kindness to long-dead
children, and a dramatic rehearsal of horror at conditions they might have
experienced.”®? Such a reading takes present-day juridical-sexual norms
as the basis of analysis, as is apparent when Sarkar faults the colonial
judge for criticizing neither Phulmoni’s brutal husband’s “nature (which
inclined him o enjoy a child), nor the domestic-conjugal custom that
allowed him to do s0.”°? In reading Phulmoni’s husband as a pedophile,
Sarkar renders Phulmoni as autoptic, an object without history.**

Is the autoptic child inevitable, and even necessary, given Sarkar’s
commitment to the idiom of rights and consent? Sarkar rejects both the
postcolonial contention that the very notion of rights has a European
genealogy and the postmodern feminist critique that sees the liberal
commitment to consent as both obscuring and upholding gender differ-
ence. She argues that liberal norms — criticized in other contexts — were
especially meaningful to gender justice in India, inasmuch as even the
hint of these concepts granted a personhood for the woman denied her
in Hindu law. She finds postcolonial and postmodern critiques of rights
discourse particularly dangerous inasmuch as such critiques serve to
vest opponents of liberalism, including the Hindu right, with a rebel-
lious and emancipatory agenda — a phenomenon that must be guarded
against given the spectacular rise of Hindu nationalism in India.®

92 Steedman, Strange Dislocations, 6.

93 Sarkar, “A Prehistory of Rights,” 611 (my emphases).

%4 For an account of the historicity of “child sexual abuse,” which denaturalizes the
pedophile (and the child), see Ian Hacking, “The Making and Molding of Child
Sexual Abuse,” Critical Inquiry 17, no. 2 (1991): 253—-88. For a discussion of the
“ferocious” maintenance of “the boundary between childhood ‘innocence’ and
adult ‘sexuality’” in feminist scholarship — which characterizes Sarkar’s reading — see
Gayle Rubin, “Thinking Sex: Notes for a Radical Theory of a Politics of Sexuality,”
in Pleasure and Danger, ed. Carole S. Vance (New York: Routledge 1984), 267-319.
For Sarkar’s rejection of post-colonial critiques of colonialism and liberalism
written under the influence of Edward Said, see her Hindu Wife, Hindu Nation:
Community, Religion, and Cultural Nationalism (Bloomington: Indiana University
Press, 2001), 193—4. The equation of postmodern critiques of colonialism and
liberal universalism with the ideology of the Hindu right is flawed. Indeed, my
focus on the queer and the minor enables me to reflect on the critical absence
of Muslims and Islamic cultural/legal norms from Sarkar’s critique of Hindu
fundamentalism, and the inadvertent majoritarian biases in her embrace of “liberal
values.” The full implications of her focus on Hindus alone are fleshed out in the
last section of the book, where I show how through its methodological Hinduism,
so to speak, this strand of (liberal) feminism renders invisible both Muslim “child
wives” and Islamic principles of gender justice.
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Nuancing Sarkar’s analysis of the contingent and piecemeal processes
by which the notion of women’s rights took root in India, Mrinalini
Sinha nonetheless finds in women’s associational politics in the inter-
war years evidence of the development of an “agonistic or truly adver-
sarial liberalism: a language of rights that developed both alongside and
against classical European liberalism.”? Likewise, in her account of the
relationship between legislative social reform discourse and the accre-
tion of the rights of women in India, the legal historian Rachel Sturman
reads the Age of Consent Act as doing the work of humanization in the
arena of Hindu law, as women came to be distinguished from property
and were accorded “new human value, grounded in the secularization
and universalization of the female body.”®” This privileging of rights as
the object of analysis, even when understood in a historically specific
way as contingent and translated, is necessarily embedded in the tem-
porality of the law.

Even the scholarship that has variously pointed to the emptiness of the
notion of consent remains committed to law’s temporality. In an early
reflection on the question, Himani Bannerji demonstrates how con-
sent was given a “purely physical meaning” — as the ability to undergo
penetration — during the age of consent debates in 1891 and argues that
“consent” pertained not to the woman’s wishes but to a legal guardian’s
right to alienate a woman’s body to a male user as husband or client.’®
Likewise pointing to the limits of consent, Ashwini Tambe suggests
that the age of consent defined new boundaries of girlhood in ways
that denied sexual agency to young women and extended patriarchal
and familial control over their bodies through state control.?® In dis-
tinguishing between zrue and false consent, and full and partial consent,
or in critiquing the paradoxical entailments of the very notion, these
works stop short of querying the law’s temporality and the placement
of agency along a temporal scale. To borrow from Steven Angelides on

9% Sinha, Specters, 13.

97 Sturman, Government of Social Life, 150-51.

°8 Bannerji, “Age of Consent,” 78. This meaninglessness of consent was not lost to
reformers at that time: the president of the National Social Conference had pointed
out that given the low age limits set in the Indian Penal Code, it was safe to assume
that “the Law Commissioners could certainly never have been satisfied that a girl
really attained the age of discretion for the purpose of Section 375 at the age of 10 years,”
and the low limit was set out of “regard for the prejudices and habits of the Native
community.” From K. T. Telang, President, National Social Conference and twenty-
nine others. Pros. 8. Legislative 1-73(A) (NAI, 1891).

99 Ashwini Tambe, “The State as Surrogate Parent: Legislating Non-marital Sex
in Colonial India,” Fournal of the History of Childhood and Youth 2, no. 3 (2009):
393-427.
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a queer theory of age stratification, when “feminist assumptions join
forces with the conventional liberal state position in what has become
the hegemonic cultural perspective, in which children are incapable of
informed consent to sex until certain arbitrarily set ages,” the child is
rendered autoptic.!?® A queer theory of age stratification, as Angelides
explains,

would insist not on upholding arbitrary distinctions between linear and chron-
ological stages of individual development but on subjecting these distinctions,
and the sociopolitical, legal, and institutional formations that are both their
cause and their effect to much-needed critical scrutiny. This scrutiny would
entail a thorough reexamination of concepts such as knowledge, consent, and
power as they have been articulated through the linear and sequential logic
of age stratification. How, for instance, does the social axis of age inform our
understanding of power and knowledge relations? How are age-stratified
notions of subjectivity constituted through the power-knowledge nexus? What
is the relationship between consent, power, and age-stratified concepts of sub-
ject formation?!0!

But instead of merely conceding the arbitrariness of the specific chrono-
logical ages to which legal capacity to consent is attached, as Angelides
does, we can — and must — go further still, to question the conceit that
age as such is the measure of legal capacity. In failing to do so, we as
feminist historians replicate the liberal state’s placement of agency and
capacity along a temporal scale and obscure alternative ways of recog-
nizing personhood and imagining justice.

The notion of consent, of rights, of legal personhood that is now
commonplace to us is caught up in law’s temporality that organizes an
individual life into discrete units of time measurable by chronological
age, and which is paradigmatically expressed as the child-adult distinc-
tion. In acknowledging this my intent is not simply to critique (once
again) the discourse of consent or rights, whether for its European
genealogy or for the emptiness of its promise, but simply to point out
that the feminist commitment to consent and rights, both as an object
of scholarly analysis and an end point of political activism, is con-
tingent on an acceptance of law’s temporality. The naturalization of
the child goes hand in hand with the temporalization of agency that
remains at the heart of both liberal jurisprudence and liberal femi-
nist (and ultimately, even queer) analysis. The rootedness of age in
liberal jurisprudence is overlooked in recent works that are otherwise

100 Steven Angelides, “Feminism, Child Sexual Abuse and the Erasure of Child
Sexuality,” GLQ 10, no. 2 (2004): 168.
101 Tbid., 167.
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exemplary in drawing attention to the historicity of age. For instance,
in an excellent recent volume on age in America, the editors write,
“[Al]ge is both a biological reality and a social construction,” suggesting
that while age intersects with other ascriptive traits such as gender and
race, it is nonetheless distinct from these categories as we will all pass
through different chronological ages if we live long enough. They sug-
gest that unlike gender and race, age captures something of the process
of “biological development,” even though “the meanings that we assign
to precise ages...are cultural constructions.” Minute age distinctions in
the law, they argue, are “arbitrary, but necessary.”'°2 In a work remark-
able for its attention to the historically contingent construction of age,
the biological basis of age is assumed, as is its necessity to the law. Each
of these presumptions — (1) that age, unlike say, gender, is biological;
(2) that we all pass through the gamut of ages; and (3) that age-based
stipulations in the law, while arbitrary, are necessary — come undone in
queering (liberal) law’s temporality and by centering colonial contexts.

An investigation of age from India shows in relief that outside of the
history of liberal law and its norms of evidence, the meanings attached
to specific ages — and to age as such — turn out to be not only arbitrary
but also unnecessary. The practice of reading sideways — that is, putting
side by side the insights of feminist, postcolonial, and queer theory not
only to use these together but also to tease out their respective blind
spots — serves us well in this investigation. It helps reveal the particular-
ity of “the law” that has come to stand in for law as such, and which per-
vades not only our understanding of “biological development” but also
our very categories of analysis. As postcolonial critics remind us, and I
will let Dipesh Chakrabarty stand as an example here, concepts that are
now commonplace to us — including citizenship, human rights, the indi-
vidual, and social justice — “all bear the burden of European thought
and history.” Not only do their roots “go deep into the intellectual and
even theological traditions of Europe,” many of them attained their
“climactic form in the course of the European Enlightenment and the
nineteenth century.”'® Even the “human,” so crucial to the social sci-
ences and to our understanding of rights, is forged in European history,
and since our conceptions of a socially just future for the human take

102 Corinne T. Field and Nicholas L. Syrett (eds.), Age in America: The Colonial Era to
the Present (New York: New York University Press, 2015), 1-3.

103 Chakrabarty writes, “[T]he phenomenon of ‘political modernity’ — namely the rule
by modern institutions of the state, bureaucracy, and capitalist enterprise —is impos-
sible to think of anywhere in the world without evoking certain categories and con-
cepts, the genealogies of which go deep into the intellectual and even theological
traditions of Europe” (Provincializing Europe, 4).
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the idea of single, homogeneous, and secular historical time for granted,
one cannot “provide accounts of the modern political subject in India
without at the same time radically questioning the nature of historical
time.”!%* To write the history of modern political subjects in India, he
suggests, we must reject key “ontological assumptions entailed in secu-
lar conceptions of the political and the social,” the first of which is that
“the human exists in a frame of a single and secular historical time that
envelops other kinds of time.”1%

Building on Chakrabarty’s insight while reading sideways, we can
insist on the centrality of modern discourses of sexuality in enframing
the human in this way. For instance, while Chakrabarty finds evidence
of “a dramatic example of the nationalist rejection of historicist history”
in the extension of universal adult franchise at the moment of inde-
pendence in India, Chakrabarty stops short of noticing the ontological
assumptions entailed in the secular conception of the biological, and
thus the historicity and locatedness of assumptions about the nature
of human development that undergird “universal adult franchise.” In
comprehending age as the intimate expression of secular and uniform
time, we can locate the norms of universal adult franchise in secular
(European) temporalities and legalities and query its naturalization in
the name of biology. Such an understanding of age as a framing of the
human in a “single and secular time” reveals how sexual normativity
orders and naturalizes the time of history and of the secular human.
It is only by recognizing age as an intimate expression of liberal law’s
temporality, or as a sexual unit of time, that we can begin to imagine
the human outside of “the frame of a single and secular historical time
that envelops other kinds of time.”

Here, queer theory is a helpful supplement to postcolonial theory,
in reminding us of how sexual normativity organizes and rationalizes
the time of capital, or how “concepts such as knowledge, consent, and
power...have been articulated through the linear and sequential logic
of age stratification.”!® But insights such as these are themselves gener-
ated from within the (Western) liberal legal universe: while questioning
the arbitrariness of certain age limits set in the law, they stop short of
noting the provincial origins of age as a measure of the human or of
their legal capacity. Age, as I understand it, by contrast, is as an intimate
manifestation of the temporality of liberal law, and it is this temporal-
ity that underwrites the conception of the modern legal subject — what

104 Tbid., 15.
105 Tbid., 16.
106 Angelides, “Feminism,” 167.
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Samera Esmeir terms the “juridical human” — and thus circumscribes her
capacity to consent and gain access to rights. As the law’s temporality —
expressed in the form of age stratification — becomes part and parcel
of the “contemporary cultural text we inhabit, a discourse whose terms
are ‘ordinary’ to a very contemporary ‘us’,” and which both produces
and positions “subjects whose production and positioning it disavows
through naturalization,”!%” age-based distinctions begin to appear as a
biological given that is crucial to the provision of justice and the attain-
ment of rights.

Put another way, the belief in the “naturalness” of age is hard to
shake off. Even those committed to denaturalizing the passage from
childhood to adulthood and to “honor[ing] the queer temporality of
embodied being” find it difficult “to think the body’s temporality as
anything other than linear and homogenous,” as Carla Freccero puts it,
because “teleology is so crucial to our imaginings of time: we’re born,
and then at the end, yup, we die.”'°® The presumed naturalness of age —
as opposed to other forms of experiencing time — is expressed in the
assumption that the sociotemporal orders that “regulated the lives of
social entities such as families, professional groups, religious communi-
ties, complex organizations, or even entire nations” are patently socially
constructed and rest upon social conventions, while “physiotemporal
and biotemporal orders” are “natural, and thus, inevitable.”!?® In show-
ing how, in one particular historical context, the ever-changing laws
specifying the age limits of childhood (and hence of adulthood) become
entrenched in the idiom of nature, I am suggesting, instead, that it is via
the institutions of liberal jurisprudence that sociotemporal order — laws
regulating everyday life — becomes naturalized through and as biotem-
poral rhythms — the time of the body. Why and how did ever-changing
laws specifying the age limits of childhood (and hence of adulthood)
become entrenched in the idiom of nature? The answer rests, once
again, in the technologies of liberal governance and law, what Nancy
Stepan describes as liberalism’s conversion of equality from a matter of
ethics to one of anatomy.!'° The belief that age is something we all pass

107 Brown, States of Injury, 142.

108 Carla Freccero, in Carolyn Dinshaw et al., “Theorizing Queer Temporalities,” 193.

109 Eyviatar Zerubavel, Hidden Rhythms: Schedules and Calendars in Social Life (Chicago:
University of Chicago Press, 1981), xii.

110 Nancy L. Stepan, “Race, Gender, Science, and Citizenship,” Gender and History 10,
no. 1 (1998): 29-30. For an argument about the reliance on the idiom of the “natural”
in liberal political theory, see also Veena Das, “Secularism and the Argument from
Nature,” in Powers of the Secular Modern: Talal Asad and His Interlocutors, eds. David
Scott and Charles Hirschkind (Stanford: Stanford University Press, 2006), 93—112.
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through is, in itself, a legacy of the liberal juridical reasoning that relies
on the idiom of nature to link rights, consent, and capacity to anatomi-
cal development.

In reading sideways, that is, by provincializing and queering law’s
temporality, we see that the necessary link between rights and consent,
on the one hand, and chronological age, on the other, derives from the
importance of the child-adult dichotomy traceable to liberal political
theory. In Lockean pedagogy, as political theorists have extensively
documented, the child is perceived as a dependent but consensual
participant in his or her learning, and the tacit consent assumed to
be given by a child to a parent serves to detach the notion of an indi-
vidual’s consent to government from any privilege of heritage. In the-
ory, everyone bar none is an abstract subject of consent and rights, for
the child’s tacit consent to parental authority is temporally delimited.
While the notion of the child’s consent democratized ideas about rights
and freedom, there were “underlying inequalities within a theory of
equality.”'"! The Lockean notion of the natural freedom of the child
effected liberal strategies of exclusion in the colonies.!'? In the widely
cited feminist critique of the gender-based exclusions inherent in the
liberal social contract, Carole Pateman uses the example of the con-
sent tacitly given by the infant to paternal authority to critique the
very meaning of consent as something that cannot “be distinguished
from habitual acquiescence, assent, silent dissent, submission, or even
enforced submission.”!? While the postcolonial and feminist critiques
recognize that age distinctions become metaphorical devices used to
rationalize the exclusion of raced or gendered subjects, they appear to
presume that age-based exclusions, in and of themselves, are part of
a different — perhaps natural — order of things. Why does age serve as
the paradigm of the natural in liberal political theory, such that it is
barely discernible as a liberal form of exclusion to even its most astute
critics? To understand the epistemic bases by which “age” comes to
function as “natural” as opposed to other affective traits, we need to
look beyond and beneath the social contract, to the epistemic contract
that precedes it.

111 Brewer, By Birth or Consent, 3. Tracing what consent theory meant for children as such
in revolutionary America, Brewer shows that children were excluded from the exer-
cise of legal capacity as the logic implicit in Lockean theories of human development
became the basis for legal practice in the American colonies.

12 Mehta, Liberalism and Empire, 31-32.

113 Carole Pateman, The Disorder of Women: Democracy, Feminism, and Political Theory
(Stanford: Stanford University Press, 1989), 72.
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As we saw in the Introduction, in his well-known critique of the social
contract, The Racial Contract, political philosopher Charles Mills points
out that the social contract is underwritten by an epistemic contract: it
assumes “an understanding about what counts as a correct, objective
interpretation of the world, and for agreeing to this view, one is (‘con-
tractually’) granted full cognitive standing in the polity, the official epis-
temic community.”!'* By thus creating a universe divided between those
recognized as full persons deemed cognitive and moral equals, and those
viewed as “racial subpersons,” the epistemic contract masks the exercise
of power on which the notion of a shared ontology and values is based.
Repurposing Mills’s ideas about the centrality of racial exclusions
to liberal political theory, we can see that the very idea of juridical
humanity — the understanding of the human as invariably circum-
scribed by the law — and the concomitant notions of consent, self-
representation, and sovereignty hinge upon an epistemic contract on
age, or an implicit agreement that age is a universal and natural mea-
sure of human capacity and hence of legal and political subjectivity.
The epistemic contract on age has its genealogy in the child-adult dis-
tinction so crucial to liberal political theory and finds its manifestation
in the minute distinctions of age that became codified over time in lib-
eral legal traditions. The epistemic contract, which finds expression as,
and is made ubiquitous through, age-stratified stipulations in the law,
came to be consolidated over the course of the nineteenth and twen-
tieth centuries through the vehicles of colonial and international law.
As the pervasive power of liberal governance made these age restric-
tions ever more rigid over time, and the demand for greater accuracy
more pernicious evidence of age came to be gathered more scrupulously
and zealously by modern governments, thus further consolidating the
“truth” of age and obscuring the epistemic contract. Once the epis-
temic contract on age falls in place, national and international laws pre-
mised on the adult-child distinction appear not as political conventions
but as biological faits accomplis. Age, a numerical abstraction and legal
convention, which serves “as a particularly powerful site of regulation,
management and social surveillance,”!’® comes to be perceived as a fact
of nature, something we all have.

Curiously, it is precisely because age is not embodied in the same
way as race or sex (i.e., as difference), and yet is read in the body, that
it can function as the paradigm of the natural, inasmuch as exclusions

114 Mills, The Racial Contract, 18.
115 Egan and Hawkes, “Imperiled and Perilous,” 357.
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based on age appear not only to be inherent to all but fundamentally
nonexclusionary, as everyone is thought to eventually pass through the
entire gamut of ages. A seemingly neutral measure of human capac-
ity, which on the surface only effects patently temporary discrimina-
tion, age nonetheless becomes a proxy for exclusions based on race,
religion, or gender. An abstract numerical fact attached to the process
of biological development, age not only shores up the juridical “child”
as a creature of limited ability to consent and with circumscribed rights
but also renders natural the exclusion of those perceived as childlike or
represented as political minors. Besides making invisible other forms of
exclusion, the epistemic contract on age erases other forms of knowl-
edge and other modes of accounting for legal subjectivity that do not
subscribe to minute age-based distinctions. It renders obsolete other
ways of comprehending the human, and thereby obscures alternative
pathways to imagining rights and justice, as we will see in Chapter 6.
The epistemic contract feeds the presumption that even though precise
age distinctions in the law are arbitrary, they are necessary.!1% It explains
why the feminist skepticism of consent as a principle does not extend
to age as its natural and acceptable measure.!'” It explains why queer
critics who are mindful of the ways in which power/knowledge is mani-
fested in and through age-stratified laws stop short of identifying the
provinciality of the “law” thus understood.

In attending to (Western, liberal) “law’s role in the production and
organization of time as past, present, and future; law’s imposition
of time on colonial-legal subjects; and the tensions and disjunctures
between law’s time and lived time,”!'® this chapter has argued that the
law’s temporality — its organization of time itself into the past, present,
and future of an individual life — is naturalized, and felt most intimately,

116 Field and Syrett, Age in America, 2.

17 For an exception to extant scholarship, which promises to prize open “the relation-
ship between maturity and chronological age,” see the discussion of the case of
Huchi/Helen Gertrude from 1876 in Gauri Visvanathan, Outside the Fold: Conversion,
Modernity and Belief (Princeton: Princeton University Press, 1998), 98—111 — a case
that “goes far beyond the prescribed debate over prepubertal marriages or the age
of consent...that has continued to define the boundaries of the present scholarly
discussions of gender and colonial law” (106).

118 Renisa Mawani, “Law as Temporality: Colonial Politics and Indian Settlers,” UC
Irvine Law Review 4, no. 65 (2014): 69. While Mawani evaluates law’s time to under-
stand the colonial juridical-racial taxonomies of “native,” “European,” “Asiatic,”
and “colored,” I suggest law’s temporality is paradigmatically and most intimately
experienced as lived time in the child-adult distinction, which both animates and
rationalizes these other distinctions.
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in the form of age. It is law’s time that is encoded as formal and infor-
mal stipulations on appropriate conduct, recorded by the modern state
as age, and expressed as a binary distinction between child and adult.
And yet, the autoptic child lives on not so much as a manifestation of
this temporality, but as biological truth, as a phase of life we all share.
Feminist scholarship, in remaining committed to consent and rights as
objects of analysis and the ends of gender politics, reproduces the child
as autoptic and upholds law’s temporality.

The child is rendered autoptic when law’s time is perceived as
embodied. This chapter has considered how the adult-child binary —
altogether familiar to us today, and self-evidently useful in terms of
managing gender and sexual relations — derives from a specific political
and juridical order whose history can be traced to the early modern
Europe. In Chapter 2, we examine how the epistemic contract was
made ubiquitous during the interwar years through the mechanisms
of colonial governmentality and international law, as India joined the
epistemic community, resolving to speak for herself on a newly enlarged
field of play as a putative member of the League of Nations. In charting
the establishment of age as the embodied form of standard time, and
the transnational, national, and local political debates that broke out
over the “reality” and stability of age in late colonial India, we will see
that, while the ways of measuring age continued to be in doubt, and
while the specific age limits to the end of childhood (or the minimum
ages of consent and marriage) continued to be fiercely debated, there
was no longer any question that chronological age would henceforth
define the borders between “child” and “adult.”
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