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Abstract
Democratic theory tends to proceed on the assumption that law requires democratic legitimation
because it is coercive. However, the claim that law requires democratic legitimation is distinct
from claims about the nature of law. This paper takes issue with the notion that law is coercive by
an exploration of three distinct understandings of the nature of law: the state-based conception of
law, law as the rules of institutionalized normative systems, and law as social norms. Drawing on
insights from legal and democratic theory, the paper defends the view that the ‘law’ to which
democratic claims apply are the rules of conduct of institutionalized normative systems. Since
rules that belong to such systems are found in associations beyond or below the level of the state,
the scope of democratic participation is significantly wider than is usually recognized.
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Introduction

It is widely believed that democratic participation is among the conditions for legit-
imate subjection to the law. A prominent view in support of this contention is that
the subjects of legal systems are invariably subject to coercion. Hence, the idea is
that legal subjects are presumptively entitled to democratic participation because
they are subject to “a coercive order of public rules.”1 The democratic conception
of legitimate law is closely related to the image that law is necessarily coercive.2

The notion that law is coercive is often accepted without closer inspection by
democratic theorists who remain largely oblivious of extant debates on the nature
of law in legal theory. One reason why the literature on democratic legitimacy
tends to ignore controversies on the nature of law might be that the context of
the state is taken for granted. The claim that law is coercive gets credibility from

1. John Rawls, A Theory of Justice, (The Belknap Press, 1971) at 235. See also David Miller,
“Democracy’s Domain” (2009) 37:3 Philosophy & Public Affairs 201 at 222. Note that demo-
cratic legitimacy is distinct from the conditions for legitimate authority. Justified coercion is
not sufficient to legitimate authority if authority entails either the right to impose duties or the
right to rule. See Thomas Christiano, The Constitution of Equality: Democratic Authority and
Its Limits (Oxford University Press, 2008) at 242.

2. See William A Edmundson, “Coercion” in Andrei Marmor, ed, The Routledge Companion to
the Philosophy of Law (Routledge, 2012) 451.
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the widely accepted image of the state as a coercive organization. Accordingly,
the predominant assumption in democratic theory is not just that law is coercive
but also that law is state-based. The familiar democratic principle that the ‘takers’
of the law should be the ‘makers’ of the law is transmuted into the precept that
democratic rights are privileges of subjects to the laws of the state.3

This paper takes issue with the predominant image of the law in democratic
theory. To this end, three influential conceptions of ‘law’ are examined: law as
the coercive order of the state, law as an institutionalized normative system, and
law as social norms. These are familiar in legal theory and my aim is not to
contribute to theories about the nature of law as such. But, as noted in other
contexts, legal theory is bound to have significant consequences for political
theory that are often overlooked, perhaps due to disciplinary boundaries.4

Hence, the purpose of this paper is to exploit legal theory for the benefit of demo-
cratic theory. Drawing on insights in debates on the nature of the law, my aim is
to advance our understanding of the relationship between ‘law’ and democratic
legitimacy. What is that thing called ‘law’ that figures in claims to the effect that
the subjects of law should be the makers of law?

The first argument advanced here is that the state-based conception of law
runs counter to past insights about the relationship between coercion and the
law. The law is neither necessarily coercive nor necessarily associated with
the state. From the point of view of legal theory, law is a category that applies
to a wider range of phenomena, either to social norms or to institutionalized
systems of norms. However, these rival conceptions of law are not equally plau-
sible candidates for law in claims of democratic legitimacy. The second argument
advanced here is consequently that principles of democratic law-making generate
boundary conditions for the relevant understanding of the law. Democratic partic-
ipation is concerned, exclusively, with laws that are made in accordance with
rules. Hence, the legitimation of law by democratic participation does not apply
to law understood as norms sustained by normative attitudes (social norms). The
concept of law that should take the centre stage in democratic theory is that of
norms that depend on institutionalized normative systems: the claim for demo-
cratic legitimacy pertains only to the subjects of norms that are regulated by rules
of higher-order and that include bodies tasked with their determination.

3. See Robert E Goodin, “Enfranchising All Subjected, Worldwide” (2016) 8:3 International
Theory 365; Claudio Lopéz-Guerra, “Should Expatriates Vote?” (2005) 13:2 Journal of
Political Philosophy 216; Zoltan Miklosi, “Against the Principle of All-Affected Interests”
(2012) 38:3 Social Theory & Practice 483; Eerik Lagerspetz, “Democracy and the All-
Affected Principle” (2015) 10:1 Res Cogitans 6. It is disputed if subjection to coercive
state-law represents a necessary and sufficient condition for democratic participation. Some
deny subjection to law is necessary for democratic participation. See Robert E Goodin,
“Enfranchising All Affected Interests, and Its Alternatives” (2007) 35:1 Philosophy &
Public Affairs 40. Others deny subjection to law is sufficient for democratic participation.
See Carmen E Pavel, “Boundaries, Subjection to Laws, and Affected Interests” in David
Schmidtz & Carmen E Pavel, eds, The Oxford Handbook of Freedom (Oxford University
Press, 2018) 319; Miller, supra note 1.

4. See Robert C Hughes, “Law and Coercion” (2013) 8:3 Philosophy Compass 231.
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The position defended here has important consequences for the relevant
domain of democratic participation and inclusion. Institutionalized normative
systems are present in a variety of contexts above and below the level of the state.
Indeed, it is not unusual to talk about democratic participation in civil society, at
the supra-national level, or in the context of privately owned corporations. These
contexts represent familiar sites of democratic participation and contestation. But
to make sense of them as exercises of democratic law-making we should reject
both the state-based notion of the law and the notion that law is necessarily coer-
cive. On a state-based understanding of the law, the claim that the subjects of law
should participate in their making either does not apply in non-state contexts or
requires a very different justification. By contrast, on the updated understanding
of the law as institutionalized normative systems, we can readily recognize the
potential validity of claims to democratic participation in relation to a variety of
non-state associations.

Democracy and Subjection to Law

The term ‘law’ figures in a variety of contexts, not all of which are relevant in the
context of democratic participation.5 Rights to democratic participation do not
extend either to the laws of physics or to the laws of economics: subjection to
either the laws of gravity or the laws of diminishing returns does not trigger a
concern with democratic legitimacy. Democratic participation is concerned with
decisions about rules that do—or purport to—set standards for behavior that
ought to be complied with. A characteristic of the laws to which democratic prin-
ciples apply is consequently that they are rules of conduct, or norms, not mere
regularities of the natural or social world. This is of course consistent with a
variety of claims about the additional features necessary and together sufficient
for rules of conduct to be considered as ‘law.’

The laws of the state are evidently among the most important rules of conduct.
The laws of the state apply in the jurisdiction of the state and are typically enforced
by coercive sanctions. But the state is not unique in making rules of conduct that
claim to be normative. A diversity of institutions are engaged in the regulation of
behavior by complex systems of rules. There is canonical law, Jewish law, Islamic
law, Hindu law, and other religious systems of rules that claim to be regulative.6

There is international law as recognized and practiced by international

5. Raz points out that the general meaning of ‘law’ is “rules of some permanence and generality,
giving rise to one kind of necessity or another.” Joseph Raz, “Can There Be a Theory of Law?”
in Martin P Golding &William A Edmundson, eds, Blackwell Guide to Philosophy of Law and
Legal Theory (Blackwell, 2005) 324 at 325. Accordingly, the regularities shaping the natural
world are ‘law’ in the same basic sense as the rules that shape social and political life.

6. See Hans Lindahl, “Sovereignty and the Institutionalization of Normative Order” (2001) 21:1
Oxford J Leg Stud 165; Joseph Raz, “Why the State?” in Nicole Roughan & Andrew Halpin,
eds, In Pursuit of Pluralist Jurisprudence (Cambridge University Press, 2017) 136; Kaarlo
Tuori, “Whose Voluntas, What Ratio? Law in the State Tradition” (2018) 16:4 Intl J of
Constitutional Law 1164.
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organizations and states.7 And there is Indigenous law as practiced by a diversity of
peoples independently from the state since time immemorial.8

In addition, a myriad of voluntary associations is engaged in the creation of
rules that seek to regulate the behavior of members. Housing associations, polit-
ical parties, and sport clubs are in the business of making people conform to rules.
Of particular interest are the rule-making activities of corporations. Business
corporations are not merely ‘firms,’ economic organizations with the capacity
to sell or produce goods and that structure the incentives of employees accord-
ingly. The corporation is a “norm-governed” entity that regulates conduct by
means of rules and institutions tasked with their application.9 In sum, there is
a broad range of entities that create and apply rules of conduct in ways that
are closely analogous to that of states.

But there are rules of conduct that are neither created nor applied by associ-
ations. Rules that regulate behavior can emerge from more or less stable patterns
of social interaction or what is sometimes described as social practices. Following
the influential argument introduced by Lon Fuller some time ago, the law is basi-
cally a set of “stable interactional expectancies” that constitutes a “program for
living together.”10 In effect, ‘the law’ is sometimes just the social norms of a
particular community. These norms may represent the custom or traditions of
specific communities that are recognized as authoritative for members. Social
norms form the basis for traditional legal systems, as practiced by Indigenous
peoples and in Anglo-Saxon legal traditions in the form of the ‘common
law.’11 A characteristic of legal norms that are social norms is that they are
not enacted by procedures designed for that purpose.

The variety of rules of conduct that are recognized as ‘law’ in different
contexts is rarely reflected upon by democratic theorists. Democratic theory
appears largely infected by the assumption that only the laws of the state are laws
in the relevant sense. Robert Dahl frequently, though not always, refers to the
subject of the “government and its laws.”12 This confirms that “the subjects of
law” is primarily intended to capture the relationship that obtains between indi-
viduals and the laws of the state.13 The view that democratic participation is
conditioned by subjection to the laws of the state figures also in the work of
Hans Kelsen. Kelsen argued that a person is “politically free” only if he is

7. See Sandra Raponi, “Is Coercion Necessary for Law? The Role of Coercion in International
and Domestic Law” (2015) 8:1 Washington University Jurisprudence Review 35.

8. See James W Zion & Robert Yazzie, “Indigenous Law in North America in the Wake of
Conquest” (1997) 20:1 Boston College Intl & Comp L Rev 55.

9. Abraham A Singer, The Form of the Firm: A Normative Political Theory of the Corporation
(Oxford University Press, 2019) at 133.

10. Lon L Fuller, “Human Interaction and the Law” (1969) 14 Am J Juris 1.
11. See Anthony C Diala, “The Concept of Living Customary Law: A Critique” (2017) 49:2 J Leg

Pluralism & Unofficial L 143.
12. Robert A Dahl, Democracy and Its Critics (Yale University Press, 1989) at 127.
13. Robert A Dahl, “Procedural Democracy” in Peter Laslett & James Fishkin, eds, Philosophy,

Politics and Society: Fifth Series (Basil Blackwell, 1979) 97 at 116.
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“subject to a legal order in the creation of which he participates.”14 By the ‘legal
order,’ Kelsen invariably meant the laws of the state. No wonder then that demo-
cratic participation in the process of law-making is widely understood as a
precept that applies exclusively to the coercive laws of the state.

However, as already indicated, the notion that ‘law’ exists in contexts that are
distinct from that of the state is not uncommon in legal theory. If this view is
accepted, ‘law’ is a category that applies to phenomena that are independent of
the existence of states. The claim that principles of democratic legitimacy apply
to the subjects of law could accordingly be valid for the subjects of non-state asso-
ciations too. The domain to which democratic principles apply would be consid-
erably wider than usually acknowledged. Yet, any conception of law depends on
theoretical considerations that differentiate the law from other rules and norms.15

An account of law that is plausible from both the vantage point of legal theory and
democratic theory must be responsive to insights from both disciplines.

Law as Coercive Order

The claim that ‘law’ necessarily refers to the ‘laws of the state’ sits comfortably
with the claim that law is necessarily coercive. The laws of the state are coercive
and differ from the rules of other associations by the fact that they are coercively
enforced; the subjects of the laws of the state are “intermittently subject to coer-
cion.”16 However, it is doubtful that the coercive powers of the state are enough to
explain why only the state is able to make and enforce law. Though states are
invariably coercive, so are a host of other associations.17 An employer exercises
coercion when employees are subject to sanctions for failure to comply with
the rules of the workplace. Social clubs and associations engage in coercion when
they exclude individuals from membership. International law is enforced by
economic sanctions and, in the extreme case, by military intervention. Though
the state has the capacity to enforce rules by coercive means, the state-based view
of law inevitably depends on additional premises to justify the claim that only the
laws of the state are ‘law.’ There must be more to the laws of the state than the fact
that they are coercive. The claim that a concern with democratic legitimacy is
premised on subjection to coercive laws is not sufficient to justify the claim that
only the laws of the state raise a concern with democratic legitimacy.

Now, the view that law is necessarily coercive has a long pedigree. In the
following sections, two of the most influential versions of this claim are to be

14. Hans Kelsen, A General Theory of Law and State, translated by Anders Wedberg (Routledge,
2017) at 284.

15. See Kenneth Einar Himma, “The Conceptual Function of Law: Law, Coercion, and Keeping
the Peace” in Luka Burazin, Kenneth Einar Himma & Corrado Roversi, eds, Law as an Artifact
(Oxford University Press, 2018) 136; John Gardner, “The Legality of Law” (2004) 17:2 Ratio
Juris 168.

16. Miller, supra note 1 at 222.
17. See Lars Vinx, “Schauer on the Differentiation of Law” in Christoph Bezemek & Nicoletta

Ladavac, eds, The Force of Law Reaffirmed: Frederick Schauer Meets the Critics
(Springer, 2016) 129.
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considered. Both take law to be coercive and insist that only the state can estab-
lish legal rules.18 The first holds that legal rules summarize the commands of the
sovereign. The sovereign is the body that controls the state, and the state has the
capacity to maintain general obedience by means of coercive sanctions. Hence,
the laws of the state necessarily depend on coercion and the capacity to establish
society-wide compliance. Following the second view, law is a ‘technology’ for
the regulation of coercion. The rules enforced by the state are unique on this view
because only the rules enforced by the state are designed to regulate its coercive
institutions. Though law is necessarily coercive on both views, they explain
the basis of this claim in radically different terms. As noted by Norberto
Bobbio, the first view identifies law and coercion based on the means employed.
By contrast, the second view proposes that instructions for coercion sanctions are
a defining content of legal norms.19

Law as Orders Backed by Coercion

Following the legal theory developed by John Austin, the uniqueness of state law
is due to the presence of two distinct features: coercive sanctions and sover-
eignty.20 In line with predecessors like Hobbes and Bentham, Austin conceived
of the law as ‘commands’ backed by threats of coercion.21 The core claim
defended by Austin is that only the commands made by the sovereign count
as law. Though others may make ‘commands,’ only the sovereign is able to
induce habitual obedience in the ‘bulk’ of the population.22 The implication is
that the laws of the state are distinct not just because they are coercive but also
because only the sovereign has the power to establish wide-scale ‘habitual obedi-
ence.’ This is in the end why Austin thought that the laws of the state are
distinctive.

18. Lamond distinguishes between three views of the relationship between law and coercion: i) that
coercion is a defining element of law; ii) that coercion is the most prominent feature of law;
iii) that coercion is one possible feature of law. The two accounts identified in this paper here
are variations of Lamond’s first category. See Grant Lamond, “Coercion and the Nature of
Law” (2001) 7:1 Leg Theory 35.

19. See Norberto Bobbio, “Law and Force” (1965) 49:3 The Monist 321.
20. ‘Sanctions,’ not ‘coercion,’ is the relevant term in the work of Austin. The distinction is

ignored in this section even though, strictly speaking, sanctions are imposed only in response
to violations of rules and are intended to secure compliance. While the state imposes sanctions
only in order to secure compliance with rules, the state can also employ coercion for other
purposes. For example, coercive measures undertaken in response to pandemic disease are
not necessarily sanctions targeting non-compliance. The distinction also gets support from
the fact that coercion applies only to actions that successfully induce subjects to do what they
would not otherwise have done. Sanctions on the other hand can be imposed even if they are
not successful and are therefore not necessarily coercive. For a helpful analysis, see Hans
Oberdiek, “The Role of Sanctions and Coercion in Understanding Law and Legal Systems”
(1976) 21 Am J Juris 71.

21. See Gerald J Postema, “Law as Command: The Model of Command in Modern Jurisprudence”
(2001) 11 Philosophical Issues 470.

22. See ibid; Frederick Schauer, The Force of Law (Harvard University Press, 2015); Brian H Bix,
“John Austin and Constructing Theories of Law” (2011) 24:2 Can JL & Jur 431.
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From this vantage point, the state-based reading of the democratic principle of
inclusion applies only to the subjects of the state because only the state is able to
establish law. However, there are well-known issues with Austin’s conception of
law, the most serious being that it fails to recognize the law as rules for conduct.
Following Austin, laws are but commands to which subjects comply in order to
avoid the “evil” of sanctions.23 The law is little different from the raw force exer-
cised by bandits, except that the state is able to wield coercive force on a
larger scale.

To see this, consider a paradigmatic case of coercion—the highway robber
that uses threats of physical coercion to deprive victims of their belongings.24

The victim of the ‘highway robber’ is evidently subject to coercion. But the
command ‘give me your money’ is not a rule. A defining attribute of rules is
that they intend to regulate not just actual behavior but also hypothetical situa-
tions.25 Hence, the highway robber does not subject victims to rules of conduct.
The point is that subjection to coercion is insufficient to explain either why
subjects of the state are subjected to the laws of the state, or why subjects of
the state are not just subjected to the ‘highwayman writ large.’26 Austin is unable
to differentiate between the victims of the highway robber and the subjects of the
laws of the state. The only distinction between them, from Austin’s viewpoint, is
that the sovereign can establish obedience that is habitual.

Legal theorists from Kelsen to Hart and beyond have virtually unanimously
rejected Austin’s conception of the sovereign. However, they do not unanimously
reject Austin’s insistence that the laws of the state are coercive. The raw force of
the laws of the state is particularly emphasised by Frederic Schauer. The capacity
of the state to impose ‘evil’ in response to non-compliance significantly surpasses
the capacities of other agents due to the fact that subjection to the state is ines-
capable. For most people, subjection to the coercive sanctions of the state is
“nonoptional.”27

The point that the state is coercive and non-optional is of course reason to
conclude that the state is of normative significance. The state’s claim to a
monopoly on legitimate coercion places a heavy burden on the justification of
the state. But even if the laws of the state are both coercive and non-optional,
it does not follow that coercion is a necessary feature of ‘subjection to the
law.’ If the law is a set of rules for conduct, there must be more to the law than
the fact that it is coercively enforced. And if there is more to the law than coercive
sanctions, it is conceivable that entities that are neither states nor coercive can
make and apply laws.

23. Pavlos Eleftheriadis, “Austin and the Electors” (2011) 24:2 Can JL & Jur 441 at 444.
24. See William A Edmundson, “Is Law Coercive?” (1995) 1:1 Leg Theory 81 at 84.
25. See Stanley L Paulson, “Remarks on the Concept of Norm” (1990) 21:1 Journal of the British

Society for Phenomenology 3.
26. See HLA Hart, The Concept of Law, 3d ed by Penelope A Bulloch & Joseph Raz (Oxford

University Press, 2012).
27. Schauer, supra note 22 at 165.
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Law as Instructions for Coercion

Hans Kelsen offers a distinctive argument for the claim that “all law is
state law.”28 Kelsen depicts a legal system as a hierarchy of norms where the
Grundnorm has replaced the sovereign as the ultimate source of legal validity.
Sovereignty is not external to the legal system and founded in the capacity to
secure compliance, as Austin thought. Instead, sovereignty is a legal capacity that
depends on and is therefore construed by the legal system.29

Kelsen nonetheless saw coercion as a defining element of legal systems and
one that separates them from other social systems. Coercion is a characteristic of
law because the nature of law is to regulate the coercive acts of public officials.
The law is a particular technology for the regulation of coercion.30

Kelsen thus recognizes that subjection to the laws of the state is different from
mere subjection to coercion. Public officials are subjected to norms of the legal
system, whereas the general population is subjected to the coercive acts of public
officials that are regulated by these norms.31 This account is much more sophis-
ticated than that offered by Austin, as it avoids the reductive tendencies of the
latter and is able to explain the difference between legal systems and the
‘highway robber.’ In contrast to the bandits and robbers, the state secures compli-
ance only by coercive acts that are regulated by a hierarchy of norms.

Yet, Kelsen shares with Austin the conviction that law is essentially duty-
imposing. The law is a system of legal ‘oughts.’ The law requires that subjects
avoid behaviours that qualify as conditions for the imposition of coercive sanc-
tions. But as noted by Hart and Raz, this is to ignore the fact that the legal norms
are not all duty-imposing.32 Legal systems do not merely include norms that
define duties but also norms that grant permissions, confer powers, and identify
immunities—none of which are duty-imposing. The laws of marriage are a case
in point. Legal norms that regulate the conditions for marriage do not impose

28. Hans Kelsen, Der soziologische und der juristische Staatsbegriff: Kritische Untersuchung des
Verhältnisses vom Staat und Recht (Scientia Verlag, 1962) at 216 cited in Bart Van Klink,
“Can there be Law without the State? The Ehrlich–Kelsen Debate Revisited in a
Globalizing Setting” in Hanneke Van Schooten & Jonathan Verschuuren, eds, International
Governance and Law: State Regulation and Non-state Law (Edward Elgar, 2008) 74. In later
writings, Kelsen conceded that not all law is state law by observing that ‘primitive’ societies
can be governed by legal systems even if they lack public officials that apply the law by coer-
cive acts. See Hans Kelsen, Introduction to the Problems of Legal Theory, translated by Bonnie
Litschewski Paulson & Stanley L Paulson (Oxford University Press, 1997) at 99; Cormac Mac
Amhlaigh, “Does Legal Theory Have a Pluralism Problem?” in Paul Schiff Berman, ed,
The Oxford Handbook of Global Legal Pluralism (Oxford University Press, 2020) 267.

29. See Lars Vinx, Hans Kelsen’s Pure Theory of Law (Oxford University Press, 2007); Norberto
Bobbio, “Kelsen and Legal Power” in Stanley L Paulson & Bonnie Litschewski Paulson, eds,
Normativity and Norms (Oxford University Press, 1999) 435; Pavlos Eleftheriadis, “Law and
Sovereignty” (2010) 29:5 Law & Phil 535.

30. See Oberdiek, supra note 20 at 72; Bobbio, supra note 19.
31. See Leslie Green, “The Forces of Law: Duty, Coercion, and Power” (2016) 29:2 Ratio Juris

164; Lars Vinx, “Austin, Kelsen, and the Model of Sovereignty: Notes on the History of
Modern Legal Positivism” in Michael Freeman & Patricia Mindus, eds, The Legacy of
John Austin’s Jurisprudence (Springer, 2013) 51.

32. See Hughes, supra note 4 at 235.
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duties for subjects to comply with. The laws of marriage define legal powers by
which subjects are able to establish a particular legal relationship.33

For Kelsen, the legal duties of the subject population are necessary conditions
for coercive sanctions. But laws that define legal duties do not always conform to
the explanation offered by Kelsen. It seems clear that a person can be subject to
legal duties that do not depend on instructions for coercive sanctions. Raz argues
convincingly that such legal duties do exist.34 For example, the law regularly
defines legal duties to comply with the legislative procedures for members of
the parliament. Yet, members of parliament are not liable to either prosecution
or coercive sanctions for failure to comply with these duties.

In sum, Kelsen’s claim that subjection to the laws of the state can be fully
accounted for by reference to the conditions for legally authorized coercion is
a distortion of the nature of legal systems. The claim that the laws of the state
are legally regulated acts of coercion and that the laws of the state are therefore
distinct from other rules of conduct should be rejected. That coercion is not a
defining element of the law is arguably well recognised in legal theory today,
while less so in democratic theory, which instead remains under the spell of either
Kelsenian or Austinian conceptions.

Law as an Institutionalized Normative System

How then should ‘law’ be understood if coercion is not among its defining attrib-
utes? Perhaps the law is a phenomenon that does not depend for its existence on
any of the defining attributes of the state. In that case, we should expect that
subjects of the law are to be found in domains that are distinct from the state.
But even so, the relevant account of the law must differentiate the law from
rule-governed relations that are not ‘legal.’

An influential view is that ‘the law’ is referring to rules of conduct that belong to
a system of rules—a normative system. Rules that regulate conduct are part of a
normative system if and only if they are themselves regulated by rules. The rules
that regulate rules of conduct have a distinctive purpose: they determine how to
create, revise, and abolish rules of conduct. Hart named the former “primary rules”
and the latter “secondary rules” and argued that a “distinctive feature” of law is that
it represents a system of rules in the precise sense of providing for a “union” of
primary and secondary rules.35 Laws are thus rules of conduct that are themselves
governed by rules of a particular kind. By this account, rules that are mere habits,
conventions, or unilaterally declared instructions, do not qualify as law. They are
not legal rules because they are not the product of normative systems.

The notion of a normative system is unlikely to be sufficient for the differentia-
tion of law from other rules of conduct, however. Only systems of rules that are

33. See Lamond, supra note 18; Oberdiek, supra note 20.
34. See Joseph Raz, The Concept of a Legal System: An Introduction to the Theory of Legal System

(Clarendon Press, 1970) at 152.
35. Hart, supra note 26 at 249.
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institutionalized should be recognized as legal. A system of rules is institutionalized
only if some agent is tasked with “ensuring conformity” and “dealing with devia-
tions” from the rules.36 According to MacCormick, the mark of an institutionalized
normative order is procedures for “settling and finalizing disputes” about rules.37

Why must normative systems be institutionalized in order to count as ‘law’?
The answer is that the law exclusively refers to rules that are practiced and that
institutionalization separates normative systems that are practiced from norma-
tive systems that are not. Norms that are not practiced might be part of normative
systems. It is conceivable that an extinct legal system can be fully reconstructed
by students of the law that provide a full account of the primary and secondary
norms of that system. Yet, if that legal system is dead, the norms that belong to it
are no longer ‘laws.’ The reason why is that no institution exists with the
authority to determine the content of valid norms of that system.

Thus, legal normative systems do have institutions with the capacity to make
decisions on the norms of conduct that apply to subjects. Such institutions are of
course present in well-functioning states. However, we should carefully avoid the
assumption that all institutions of states are necessary for the institutionalization
of systems of norms. Following Raz, only “primary institutions” tasked with the
“authoritative determination of norms” are necessary.38 The point is that the
capacity to authoritatively determine norms is distinct from the capacity to
enforce norms. ‘Norm-enforcing institutions’ are not necessary for the institution-
alization of a normative system.

In the context of the state, courts of law represent the primary institution par
excellence. This is not to deny that a variety of other public authorities are also
involved in the determination of the law. Taxes are determined by tax authorities,
social benefits are decided by various welfare authorities, and so on. Similarly,
non-state systems of norms provide their own specific assortment of mechanisms
for the determination of norms. The board of the university department decides
about the internal rules of the department; the CEO determines the rules that
apply to the corporation; the board and ultimately the annual meeting is the final
arbitrarer of the rules that apply to the housing association, and so on. They
are all ‘primary institutions’ of normative systems that are distinct from the
state. Moreover, though some institutionalized normative systems include
‘norm-enforcing institutions,’ it is not necessary that they do. This is yet another
illustration of the point that institutions with the capacity to enforce norms are not
necessary for the existence of an institutionalized normative system. ‘Law’ is
possible even in the absence of bodies that enforce rules by coercive means.

The implication is that the legal system of the state is not the only association
that is governed by law. There are also institutionalized systems of law in sport

36. Joseph Raz, Practical Reason and Norms (Oxford University Press, 1999) at 52.
37. Neil MacCormick, “Institutional Normative Order: A Conception of Law” (1996) 82:5 Cornell

L Rev 1051 at 1058. See also Neil MacCormick, Questioning Sovereignty: Law, State, and
Nation in the European Commonwealth (Oxford University Press, 1999).

38. Joseph Raz, The Authority of Law: Essays on Law and Morality, 2d ed (Oxford University
Press, 2009) at 110.
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associations, social clubs, educational institutions, trade unions, and so on.
As observed by Raz, “the features of legal systems : : : are not peculiar to legal
systems.”39

There’s but a minor terminological difference between Raz’s conclusion and
the claim defended by Brennan and colleagues according to which clubs and
associations are “non-legal formal systems of rules.”40 Though they prefer
‘non-legal,’ Brennan and colleagues are keen to identify corporations, voluntary
associations, and other associations as formalized normative systems that make
rules applicable to their members.

In fact, it may be that institutionalized normative systems are also to be found in
associations that are not part of ‘civil’ society, for instance, pirates and other
outlaws.41 The rules adopted by a gang of pirates correspond to a normative system
to the extent that they identify normative relationships that apply to the members of
the group while also including rules for the making and revision of these rules. The
normative systems of pirates are institutionalized to the extent that they include
mechanisms for the authoritative determination of the rules that apply to them.42

The subjects of law are on this view to be found in a variety of contexts
beyond the state. Given that a precept of democratic legitimacy is that the subjects
of law should presumptively be entitled to participate in the making of law, the
domain to which that precept applies must be expanded beyond the laws of the
state. Democratic participation in the creation of legal norms should no longer be
thought of as a possibility and ideal only among the subjects of the state.

There are of course objections against this broader and more inclusive under-
standing of the law. One is that it ignores the special normative significance of the
laws of the state. The laws of the state are different from the norms of other insti-
tutionalized normative systems, as the legal system of the state claims for itself
the right to regulate all normative systems within its domain. In the words of Raz,
the legal systems of the state do not “acknowledge any limitation of the spheres of
behaviour which they claim authority to regulate” and consequently insist on
“comprehensive” legal authority.43 The laws of the state are of special normative
significance because their claims to authority are virtually inescapable. The
consequent argument would be that democratic legitimacy should primarily be
considered as a normative standard for the laws of the state. Though other insti-
tutionalized normative systems may exist and though we might call them ‘legal,’

39. Raz, supra note 36 at 123. See also Mac Amhlaigh, supra note 28.
40. Geoffrey Brennan et al, Explaining Norms (Oxford University Press, 2013) at 42. Brennan and

colleagues emphasize the systemic part of associational rules but pay less attention to their
institutionalization.

41. See Lee A Casey, “Pirate Constitutionalism: An Essay in Self-Government” (1992) 8:3 JL &
Pol 477.

42. This is controversial, however. For Raz, it is part of ‘our’ concept of law that it claims legiti-
mate authority. A normative system that makes no pretense of legitimate authority should
accordingly not be recognized as a legal system. On this point, see Horatio Spector,
“A Pragmatic Reconstruction of Law’s Claim to Authority” (2019) 32 Ratio Juris 27.

43. Raz, supra note 38 at 117.
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only the laws of the state are of sufficient importance to conclusively demonstrate
the need for democratic legitimacy.

The objection is premised on the claim that standards of democratic legitimacy
apply only to entities of sufficient normative significance. Democratic participa-
tion in the process of law-making is a requirement for the legitimacy of law that
applies to the laws of the state due to the overwhelming importance of the inter-
ests at stake. Stronger and weaker versions of this precept are clearly imaginable.
On a weaker version, democratic legitimacy is not exclusively applicable to the
laws of the state but in proportion to the normative significance of an institution-
alized normative system. However, both stronger and weaker versions are
premised on the claim that normative considerations decide the extent to which
standards of democratic legitimacy apply. This premise is likely to be mistaken
for reasons to follow.

The notion that an institutionalized normative system should be accountable to
standards of democratic legitimacy depends on the possibility that such standards
apply to that entity. The claim that an entity ought to be democratic makes no
sense unless it is possible for that entity to be democratic. The possibility of
an entity being democratic does not depend on normative reasons but on concep-
tual considerations. Hence, any claim to the effect that an entity should be demo-
cratic is premised on a prior conceptual claim to the effect that the relevant entity
is one that satisfies the conceptual criteria according to which the application of
democratic standards is possible. The point is that normative assessments inevi-
tably depend on prior conceptual judgments on the domain to which normative
standards apply. This then is why we must reject the claim that the normative
significance of the state is sufficient to determine the domain to which standards
of democratic legitimacy apply. That view is parasitic on conceptual reasons to
believe that the state is an entity to which democratic standards apply.

The notion that democratic standards apply to the subjects of law represents a
claim about the relevant conceptual preconditions of democratic participation.
The content of that conceptual claim depends on an account of ‘law.’ One such
account is the theory according to which ‘laws’ are but rules of conduct embodied
by normative systems that are institutionalized. The precept that the subjects of
law should be able to participate in the making of the law should on this account
be understood to mean that democratic participation is conceivable for the
subjects of institutionalized normative systems. Thus, the conceptual universe
of democratic legitimacy is not limited to the laws of the state but extends to
all associations that provide for systems of norms and the institutions required
for their determination.

Law as Social Norms

The previous section introduced a wider account of law than the traditional
state-based conception. Yet, even the wider account might be considered overly
narrow. Law can be construed to refer to rules of conduct grounded in conven-
tions or mutual expectations. So understood, the law permeates all social contexts
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where human behavior is ruled by normative standards and comprises rules that
regulate everyday practices such as eating, saluting, and dressing. In fact, social
norms do not merely regulate everyday practices but also behavior in business
and politics. Social norms are normative standards of behavior reflected in more
or less stable and shared attitudes within some particular social cluster.

Following writers in the tradition of ‘legal pluralism,’ there is no reason why
social norms should not also be considered ‘law.’ The term ‘law’ extends to
“any set of observed social norms.”44 This view traces back to Eugen Ehlrich,
who famously called for the study of the ‘living law,’ by which he referred to
rules of conduct that participants in any social context recognized as binding
for them.45 Social norms are ‘laws’ that are embodied in ‘shared practices’ that
are not written down in law books or enacted by formal decisions. Refusal to
recognize a body of norms as ‘law’ for no other reason than they are not codified
is to mistake a particular technique of law-making with the object itself.46

The claim that the concept of law extends to social norms is of course contro-
versial. The immediate objection is that social norms are not enforced. The sepa-
rateness of law is reflected in the distinction between “enforced norms” and
“lived norms.”47 Social norms are ‘lived norms,’ and though they are standards
of conduct, non-compliance is not subject to sanctions.

It is unclear whether social norms are necessarily un-enforced, however. Behavior
that violates established social norms is typically subject to negative attitudes.
Someone who, for example, ignores the rules of etiquette in a restaurant is likely
to face rebukes from others, or at least frowning eyebrows. In the case of gross viola-
tions of etiquette in public spaces, the agent may be expelled and denied access.

However, the argument that law is necessarily enforced and that social norms
should therefore not be considered as laws can be restated in terms that make
this reply moot. Conceding that social norms are occasionally enforced by
negative attitudes, the point is that social norms are not correlated with ‘tangible’
sanctions.48 The argument is that sanctions following violations of social norms
are not sufficiently substantial for them to qualify as law.

Evidently, the correctness of this claim depends on what counts as ‘tangible.’
On one reading, sanctions are ‘tangible’ only if they would inflict a substantial
cost on the victim. But on that reading, non-compliance with social norms could
conceivably be subject to tangible sanctions. Harsh punishment directed against

44. Gordon R Woodman, “Customary Law in Common Law Systems” (2001) 32:1 IDS Bulletin
28 at 30.

45. See David Nelken, “Eugen Ehrlich, Living Law, and Plural Legalities” (2008) 9:2 Theor
Inq L 443.

46. Other anthropologists go further and conceptualize ‘law’ as any linguistic practice that makes
general categories to bear on aspects of human society. See Fernanda Pirie, The Anthropology
of Law (Oxford University Press, 2013) at 14. Cf Simon Roberts, “After Government?
On Representing Law Without the State” (2005) 68:1 Mod L Rev 1.

47. Brian Z Tamanaha, “An Analytical Map of Social Scientific Approaches to the Concept of
Law” (1995) 15:3 Oxford J Leg Stud 501 at 523.

48. See Brennan et al, supra note 40.
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“socially deviant” behavior is well-known.49 The sanctions delivered against
violations of social norms may include ‘naming and shaming’ and forms of social
ostracism intended to deny access to the benefits of social community. Surely,
these sanctions can be more costly to the victim than pecuniary or even physical
punishments. Adam Smith is known to have said that “[c]ompared with the
contempt of mankind, all other external evils are easily supported.”50 The merits
of the argument that social norms do not qualify as ‘law’ because they are not
associated with tangible sanctions is in other words dubious.

The final objection against the notion that social norms are law is that the sanc-
tions associated with law are necessarily regulated by rules. Legal sanctions are
governed by rules and executed by “specialized enforcers.”51 By contrast, the
sanctions imposed in cases of non-compliance with social norms remain unstan-
dardized. The reason why social norms are not ‘legal’ is not that sanctions are
insufficiently severe but that sanctions are insufficiently standardized.

It is certainly true that sanctions pursuant to violations of social norms are
unregulated and therefore potentially arbitrary and haphazard. Yet, this observa-
tion represents a valid argument only on the premise that law is necessarily asso-
ciated with sanctions. In the case that the existence of legal norms, or even of
legal systems, is not premised on coercive sanctions, there is no basis for the
claim that law is necessarily associated with regulated sanctions. That law need
not depend on coercion has already been established. Rules of conduct that are
recognized as binding by an institutionalized normative system are legal whether
or not they are coercively enforced. In the case that law need not be coercive, the
fact that social norms are not coercive should not lead us to reject the claim that
social norms are laws.

Social norms are of course different from the laws of institutionalized norma-
tive systems exactly because social norms are neither regulated by secondary
norms nor amenable to authoritative determination. These differences are
obvious in the case of rules of etiquette. The norms that regulate how to eat
in public spaces are not made according to rules, not interpreted according to
rules, and not revised according to rules. Nor are rules of etiquette institutional-
ized, as is evident from the fact that no agent has the authority to finalize judge-
ments about their content and application.

These remarks are sufficient to re-affirm the distinction between institution-
alized normative systems and social norms. Yet, it is unclear that it justifies the
conclusion that social norms should not be recognized as ‘law.’ Advocates of
‘legal pluralism’ insist that clusters of social norms can legitimately be studied
as articulations of law even if they are neither systemic nor institutionalized.

49. Richard H McAdams, “The Origin, Development, and Regulation of Norms” (1997) 96:2
Michigan L Rev 338 at 351.

50. Adam Smith, The Theory of Moral Sentiments, ed by Knud Haakonssen (Cambridge
University Press, 2002) at 72.

51. Hermann Kantorowicz, The Definition of Law (Cambridge University Press, 1958) at 74. See
also Jon Elster, “Norms” in Peter Bearman & Peter Hedström, eds, Oxford Handbook of
Analytical Sociology (Oxford University Press, 2011) 195.
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A sufficient condition for the existence of legal rules on this account is that there
are rules of conduct that are recognized as binding.

A Democratic Conception of Law

Our interim conclusion is that the dominant understanding of law in democratic
theory receives scant support from legal theory. Neither the notion of law as
necessarily coercive nor the idea of the law as the prerogative of the state can
be sustained. The implication is that the democratic notion that the takers of
law should be the makers of law is not exclusively applicable to the subjects
of state law. The law is a wider phenomenon and democratic law-making is
conceivable in contexts that are neither coercive nor associated with the state.

On the other hand, the relevant understanding of ‘law’ remains ambiguous.
There remain two distinct and ultimately incompatible conceptions of the law:
the legal pluralist view according to which the law is constituted by social norms,
and the legal positivistic view according to which the law is constituted by insti-
tutionalized normative systems.

Though it may be that both represent plausible candidates of ‘law’ in legal
theory, it does not follow that both are plausible candidates for democratic
law-making. In fact, on the basis of democratic theory, there is reason to accept
only institutionalized normative systems as the relevant loci for claims to demo-
cratic participation, or so I shall argue in what follows.

The language of democratic participation pertains to procedures for the
making of decisions. Procedures are rules, and procedures for decision-making
are, accordingly, rules that regulate how decisions are to be made. The notion of
democratic participation is for these reasons premised on the existence of a partic-
ular regulatory framework that establishes a specific blend of “rule-governed
relations.”52 Democratic participation is conditioned by procedures for
decision-making that are constituted by rules that serve to regulate the activity
of participation.

The notion that democratic participation depends on rules serves an additional
purpose in regulating when the activities of participants should count as deci-
sions. An entity (say, a parliament) that recognizes democratic rules for deci-
sion-making is unable to make decisions unless it acts in ways that satisfy the
procedural requirements of democracy as specified by its own rules. The fact that
a majority in the parliament ‘likes’ a piece of proposed legislation is not sufficient
for the proposal to be adopted by the parliament.53 Democratic decision-making
is a rule-governed activity that identifies the necessary and sufficient conditions
for outcomes to be recognized as binding.

52. Emanuela Ceva & Valeria Ottonelli, “Second-Personal Authority and the Practice of
Democracy” Constellations [forthcoming in 2022].

53. See Joanne C Lau, “Voting in Bad Faith” (2014) 20 Res Publica 281; Eleftheriadis,
supra note 29.
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Now, the claim that democratic participation depends on rules that regulate
decision-making does not preclude disagreement on the content of these rules.
In fact, the notion that democracy is a rule-governed activity is consistent with
the view that democratic rules for decision-making may include non-procedural
conditions. However, it is safe to say that a necessary precondition for democratic
participation is rules that define some procedures for decision-making.

The claim that democracy is a rule-governed activity is acknowledged
in otherwise conflicting accounts of democracy. Consider, for example, the
well-known distinction between thick and thin conceptions of democracy.
On thick accounts, democratic procedures depend on rules that determine the
“rights, liberties, and resources sufficient [for a people] to participate fully,
as equal citizens, in the making of all the collective decisions by which they
are bound.”54 A thick conception of democratic procedures evidently stipulates
rather demanding conditions for decisions to be fully democratic. Not so on thin
accounts of democratic procedures. On such views, rules for decision-making are
democratic if they allow participants to competitively select a winner.55 These
conditions are clearly much more lenient. Notwithstanding the differences
between thick and thin accounts, the point is that both are premised on the
idea that democratic participation is necessarily regulated by rules and that only
decisions that comply with these rules should count as democratic.

This simple observation does have important implications for the conception
of law that is relevant to democratic theory. If ‘democracy’ depends on rules that
regulate procedures of decision-making, it follows that ‘laws’ can be democratic
only if they are made by decisions that are regulated by democratic rules. In other
words, democratic participation is conceivable only in the making of laws that
depend on rules for their existence.

Now, the notion that the creation of legal norms depends on a regulatory
framework is explicitly rejected by the pluralist theory of law. On this view, legal
norms are social norms that emerge from social practices supported by normative
attitudes. The law refers to behavioral norms that are internalized among individ-
uals of a particular social setting. The point is that no rule-governed activity is
required for the existence of law on the pluralist account. Social norms do not
come into existence through procedures but emerge spontaneously through
patterns of social interaction. Thus, ‘law’ that is constituted by social norms is
a rule-independent entity. But if democratic participation is conceivable only
in the making of laws that depend for their existence on rules, it inevitably
follows that democratic participation is not feasible in the creation of ‘law’ as
defined by the pluralist theory.

To illustrate this point, consider again rules of etiquette. Rules of etiquette are
typically though not necessarily social norms that purport to be normative stand-
ards of conduct in everyday settings. Social norms of etiquette depend on social

54. Dahl, supra note 12 at 175.
55. See Adam Przeworski, “Minimalist Conception of Democracy: A Defence” in Ian Shapiro &

Casiano Hacker-Cordón, eds, Democracy’s Value (Cambridge University Press, 1999) 23.
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practices supported by relevant normative attitudes. Now, imagine a person that
is either unaware of the norms of etiquette or that deliberatively ignores them.
That person is still subject to the normative attitudes that constitute the social
norms of etiquette. Where social norms are recognized as ‘laws,’ we should
consequently acknowledge that a person that fails to comply may still be subject
to the ‘law’ of etiquette. On the dictum that laws are democratic only if the
subjects of law are able to participate in the making of law, it is tempting to
conclude that the laws of etiquette are democratic only if everyone subjected
to them is able to participate in their making. But this principle of democratic
legitimacy arguably makes no sense. Participation in the making of the law is
premised on a rule-dependent conception of the law. Only laws that are created
by decisions regulated by rules can be the object of a democratic decision. Since
the ‘laws’ of etiquette are social norms, they are rule-independent entities.
No democratic decision is therefore possible on the content of the laws of
etiquette.

Against this conclusion, we might object that it is possible to make decisions
on rules of etiquette. There can be rules that regulate decisions on etiquette just as
there can be rules that regulate decisions on other issues. Imagine the following
example: the guests at a dinner party discover that they all behave according to
different and conflicting standards of etiquette. They wish to reduce confusion
and coordinate themselves by making a decision on what norms of etiquette
to comply with. In order to make the decision, the guests need to agree on rules
that regulate the procedure to follow in making the decision. Once these rules are
agreed on, they can make a decision on the rules of etiquette at the dinner.
Arguably, this sequence of events serves to illustrate that social norms can be
the object of democratic participation. Once the guests are subject to rules that
are rule-dependent, they are subjected to ‘laws’ that can be decided by democratic
procedures. The subjects of social norms are in other words able to decide them
by recourse to democratic procedures.

In reply, we should point out that ‘laws’ established by a decision-making
procedure are no longer social norms. When the guests agree on rules that regu-
late the procedure to follow in deciding the rules of etiquette, they are effectively
introducing a normative system. The ‘laws’ produced by normative systems are
no longer ‘laws’ in the sense defined by the pluralist theory. Instead, they are
‘laws’ in the positivistic sense of being primary norms of conduct in a system
of norms that depend on secondary norms regulating the creation and revision
of primary norms. The point is that norms of etiquette that are decided by demo-
cratic procedures are no longer social norms but the norms of a normative system.

It is tempting to conclude that the democratic conception of ‘law’ is equal to
what is commonly referred to as positive law. Democratic claims apply to rules of
conduct that are ‘positive’ in the sense of being part of institutionalized normative
systems. That reading should be treated with caution, however, as the idea
of ‘positive’ law is multi-faceted. Positive law denotes both rules that are made
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and rules that are arbitrary.56 The notion that positive law is necessarily ‘made’ is
uncontroversial. Laws that are ‘laid down’ in accordance with rules are part of the
conception of law that is relevant for democratic theory. But the extent to which
laws decided by procedures must necessarily be ‘arbitrary’ is controversial.
Though a decision that is regulated by rules does not preclude outcomes
that are either morally deficient or illegitimate, it is controversial that
morality imposes no limit on what may properly be termed as ‘law’ governing
human conduct.57 It consequently remains contested if arbitrariness should be
part of the meaning of positive law. The conclusion then is that the conception
of law in democratic theory is ‘positive’ only in the sense that it refers to rules of
conduct that are made in accordance with the rules of institutionalized normative
systems.
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56. See Bernard Murphy, The Philosophy of Positive Law: Foundations of Jurisprudence
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57. Contemporary legal positivism is either ‘inclusive’ or ‘exclusive,’ where inclusive positivism
is the thesis that the rules of recognition—the ultimate criteria of validity—can be moral and
exclusive positivism is the thesis that the rules of recognition cannot be moral. See Brian Bix,
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