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"Time will say nothing but I told you so, 
Time only knows the price we have to pay; 
If I could tell you I would let you know. 
… 
There are no fortunes to be told, although, 
Because I love you more than I can say, 
If I could tell you I would let you know…." (1)  
 
 
[1] The title of the book at hand sounds like a promise in two senses. Not only does the author promise us to speak 
about something that is highly controversial (the constitutionalisation of cyberspace), but the subject of this promise is 
also a promise in itself (namely the term "constitutionalisation"). Constitutionalisation and constitution have highly-
loaded historical connotations (2) , associated with struggles as well as promising hopes and fears, that are very 
important to us `old Europeans´. How can one today, in the days of globalisation, of the emergence of a world 
society, of the digital revolution and of cyberspace, still do justice to the challenges of the future with such old 
connotations? The book's title promises us to speak to this issue. Correspondingly, our expectations are great. 
 
[2] This is a book review, and a book review means, above all, a presentation of the author's arguments, his most 
important thesises and, building upon this, a review, a critique – that is to say, that the reviewer regularly engages in 
an - in the academic milieu already highly dogmatised - `scientific´ exercise that demands a clear distinction between 
an objective presentation and a subjective assessment. My book review is therefore divided in two parts. In the first 
part, I will attempt as objectively as possible to relay the book's most important thesises following the author's thought 
process (I.). In the second part, that which I have attempted to exclude before (i.e. a subjective element) will then be 
presented more decisively. (II.) 
 
I.  
[3] The foundations for understanding both the so-called digital revolution and cyberspace are set out in the book's 
first section. Cyberspace, which is to be understood as a consequence of the digital revolution, is pictorially described 
as "an ever-thickening electronic-ethereal wrapping which emcompasses our planet" (3) . Especially important for a 
better understanding of the author's intention, appears to be his observation that cyberspace stands in a national and 
international legal continuity with the discovery of the New World and the invention of the printing press in the Middle 
Ages. (4) This observation must be emphasised, as it sets the tone for the author's discussion in the third section, 
dedicated to issues of governance and, in particular, to the prospects for a constitutionalisation of cyberspace. 
Grewlich thus observes that we are today 
 
"experiencing the emergence of a new international law conditioned through the epoch of global communication and 
the rapid change, which has dawned everywhere on the planet" (5) .  
 
[4] International law, in its more recent appearance, can no longer be described as law merely regulating the co-
existence and contest of sovereign, territorial states, but as an international law of co-operation that concerns itself 
with the question of the right international legal order for the competition of enterprises and the contest of states. (6) 
On the one hand, this new international law is characterised in particular by the creation of rules for both conflictual 
and co-operative developments on the various levels of activity (multi-level analysis). On the other, it is characterised 
by the behaviour of different, newly emerging actors, namely states and business entities like transnational 
enterprises, associations and industrial alliances, but also by groups and organisations of civil society (multi-actor 
analysis). (7)  
 
[5] According to the author, the example of cyberspace best illustrates the necessicity of such an international law of 
co-operation in our time. Cyberspace is limited neither only to an area for the strategic business operation of 
enterprises and industrial alliances nor to a political and cultural meeting sphere characterised by harmony and 
peace, but encompasses a sphere also of forbidden, illegal activities as well as political conflicts. Accordingly, an 
international legal framework is required for the different regulatory attempts by nation-states and members of civil 
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society which can serve to limit conflict while enhancing efficiency. (8) To the author's mind, the creation of such a 
framework is the most important task that the new international law of co-operation has to fulfil today.  
 
[6] The second section of the book presents, in detail, the lines of activity in European and international economic 
legal regulation. Here, the emphasis lies on maintaining market access through specific sectoral or competitive 
regulation (access regulation) on the one hand and on achieving non-economic goals such as the protection of basic 
rights, especially data protection, diversity of opinion, child protection and questions of security (public-interest 
regulation) on the other. This section of the book also deals with the increasingly important issue of "system 
competition". (9) 
 
[7] In the third section, the author unfolds his understanding of ‘governance' and of a possible constitutionalisation of 
cyberspace. It is precisely this last section that I want to concern myself more closely with in this book review. The 
term governance is used by the author to clarify the following four aspects : (10) 
 
- An essential element of governance is the "multi-actor analysis": the transition to the epoch of "cyberspace" affects 
not only states but also employers associations and transnational enterprises, as well as the international civil society 
as partners of states under the rule of law. 
 
- At the same time, governance involves "multi-level analysis", namely the local, the regional or European and the 
global level (subsidiarity).  
 
- The instruments of behavioural control can according to their legal nature be of a sovereign, contractual but also 
self-regulating kind. Alongside international economic law comes the behavioural control power of the private legal 
order and international private law. 
 
- "Governance" is no final state but is describable as a normative jumble in transition to networked systems of rules 
on universal and regional levels, as part of a process of international legal constitutionalisation.  
 
[8] The author then proceeds to give clearer contours to the term "constitutionalisation" itself. By constitutionalisation 
the author does not mean a world government in the Kantian sense – this idea is actually rejected as an unrealistic, 
romantic simplification. Rather, Grewlich's approach is one of seeing constitutionalisation as a  
 
"complex process whose finality – as for example also in the case of the debate about a European constitution – is 
still open and that may lead us to a normative `multi-level association´ in a multi-regional or a global framework." (11) 
. 
 
[9] In other words, Grewlich equates the constitutionalisation of cyberspace with the constitutionalisation of 
international relations and international law in the broadest sense, thus including both transnational, economic actors 
and civil society. Cyberspace contributes to this process of the constitutionalisation of international law as catalyst. It 
requires no special legal regime itself. It is at this point that I would like to outline my critique. 
 
II. 
[10] What could constitutionalisation of a transnational area such as cyberspace mean? I cannot speak directly to this 
theme (If I could tell you I would let you know), but I may say what constitutionalisation is not. Constitutionalisation is 
not to be equated with regulation. In Grewlich's book we are, this is my suspicion, dealing with a misunderstanding. 
When he speaks about the constitutionalisation of cyberspace, he (mis-?)understands it as the regulation of 
cyberspace through a new instrument of international politics, namely what he calls the international law of co-
operation. Regulation is, however, a much wider term, one in fact which regularly implies a heteronomous imposition 
of the logic of those who want to regulate upon those that are being regulated. According to Grewlich, the logic of the 
new international law should be imposed upon cyberspace. Today, we are surely experiencing a constitutionalisation 
of international law in the sense of a formation of a constitution, which alongside states comprises other actors 
traditionally not recognised as international legal subjects, such as international organisations, multinational 
enterprises, international unions, associations of interests and NGOs, as well as individuals as bearers of basic and 
human rights, but this has little to do with the constitutionalisation of cyberspace. (12) The constitutionalisation of 
cyberspace implies other structures and processes. That should not, however, be taken to mean that the 
constitutionalisation of international law has no effects on cyberspace. (13) The opposite is true. According to this 
reading, the book's title is inappropriate. The book should either be titled "The Constitutionalisation of International 
Law in View of Consequences of the Digital Revolution" or "The Regulation of Cyberspace through a new (ordo-
liberal?) International Law of Co-operation."  
 
[11] In cyberspace today, autonomous law is being produced in a most complex and decentralised manner. This 
norm production takes place at relative distance to the centres of law formation with which we have so far been 

https://doi.org/10.1017/S2071832200015650 Published online by Cambridge University Press

https://doi.org/10.1017/S2071832200015650


acquainted – national Parliaments, global legislative institutions and inter-state agreements. (14) Some examples of 
such an autonomous law formation in cyberspace include the norm-generating activities of the standardisation 
organisations of the Internet (15) (i.e. where the Code is produced that, with Lawrence Lessig, can be described as 
the law of cyberspace (16) ); the activity of the ICANN Arbitration panels, which render binding decisions over domain 
disagreements and enforce their decisions through electronic compulsory execution (17) ; the emergence of a digital 
customary law in the form of netiquette-rules (18) ("no spamming"); the creation of click wrap rules (19) and general 
terms of business of Internet service providers (20) etc. But, so I would like to ask: "Why do these examples never 
appear in Klaus Grewlich's book?"  
 
[12] The first task of practice-oriented work on the theory of the phenomenon of ‘transnational law' would be to look 
for elements of constitution formation in the sense of a constitutionalisation in different branches of "simple" law, 
because where autonomous law is produced, norms of constitutional quality are also produced. (21) Here, we are 
dealing with a latent phenomenon. These norms of constitutional quality do indeed not emerge in a big bang, a 
spectacular, revolutionary act, resembling the American or French model. Instead, they develop in long-term, 
underground evolutionary processes, as sectors of society become ruled by law. (22) Such an evolutionary process 
may today in our eyes appear fully improbable, but one forgets that the constitutional question for the monarchical 
political system of more recent European history appeared equally improbable. 
 
[13] The question as to whether we will, in the future, enjoy the fruits of such a constitutionalisation can here only 
remain unanswered („Time will say nothing but I told you so/Time only knows the price we have to pay"). 
Nevertheless, it now appears more urgent than ever to theoretically support and further these trends towards 
constitutionalisation in the various societal sectors. 
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