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PROLOGUE

On 4 May 1912 the Speaker of the second chamber of the Swedish Riksdag
(Parliament) refused to submit a proposal, put forth by a member of parliament, for
consideration by a committee." According to the Speaker the proposal, to abolish
the Swedish monarchy and to introduce a republican form of government, violated
the 1809 Instrument of Government since it was irreconcilable with the basic
objective principles of the constitution. In contemporary terms, the Speaker held
that the proposal amounted to an unconstitutional constitutional amendment.

However, the second chamber was not convinced by the Speaker’s reasoning
and used its power to refer the issue to the parliament’s Committee on the
Constitution, for re-examination.

1Committee on the Constitution, Memorial no. 29, 1912.
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A narrow majority of a deeply divided Committee on the Constitution held
that the rules on constitutional amendment in the 1809 Instrument of
Government (§ 81), entailed that all constitutional provisions could be
amended or even repealed. There were no exceptions for particularly
important parts of the constitution. Hence, the proposal should have been
submitted to a committee for consideration, in accordance with normal
procedures.

The Committee’s minority opinions reveal that there were conflicting views on
the matter. According to one member the proposal amounted to a revolutionary
act against the Swedish form of government. Another member stressed that the
provisions on constitutional amendment were intended to allow for improve-
ments to the constitution, not its destruction.

The above related account seems to be the only instance when the possibility of
unconstitutional constitutional amendments has been considered in Swedish
jurisprudence or legal scholarship.?

INTRODUCTION

We are experiencing what is often referred to as a global crisis for constitutional
democracies.> This crisis is, among other things, characterised by populist
movements abusing constitutional amendment provisions, using amendment
procedures to weaken the constitutional protection for democratic and rule of law
principles.*

As a response to such democratic backsliding international scholars and
national apex courts have engaged increasingly with the possibilities, and
normative implications, of exercising judicial review of constitutional amend-
ments; the doctrine of unconstitutional constitutional amendments.” The
doctrine of unconstitutional constitutional amendments is, at least in one

2Tt can be added that nowadays similar proposals, to abolish the monarchy, are considered by the
Riksdag every year, without causing any noticeable commotion.

3M. Graber et al. (eds.), Constitutional Democracy in Crisis? (Oxford University Press 2018) and
D. Runciman, How Democracy Ends (Profile Books 2018).

*T. Ginsburg and A. Huq, How to Save a Constitutional Democracy (University of Chicago Press
2018) and V. Boese et al., ‘How Democracies Prevail: Democratic Resilience as a Two-Stage
Process’, 28 Democratization (2021) p. 885.

5Y. Roznai and T. Hostovsky Brandes, ‘Democratic Erosion, Populist Constitutionalism, and the
Unconstitutional Constitutional Amendments Doctrine’, 14 Law and Ethics of Human Rights (2020)
p. 19 and Y. Roznai, “‘Who Will Save the Redheads? Towards an Anti-Bully Theory of Judicial Review
and Protection of Democracy’, 29 William and Mary Bill of Rights Journal (2020) p. 327.
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influential version (the delegation theory), premised on the distinction between
constituent and constituted powers. That is, the power to amend the constitution
is a limited power entrusted to constitutional organs, whereas the power to enact a
new constitution resides with the people.® Under the delegation theory, this
distinction necessarily entails that fundamental changes to the existing
constitution — establishing a ‘new constitution’ — cannot be achieved through
the regular amendment procedure but requires a ‘constituent process’.”

In the first part of this article, the delegation theory of the doctrine of
unconstitutional constitutional amendments is critically examined. It is argued that
the delegation theory is best understood as a limited theory of unamendability,
rather than a theory of wnconstitutionality of constitutional amendments. By
outlining a typology of unconstitutionality, it is shown that in most cases the
unconstitutionality of an amendment can be established by relying on traditional
doctrinal approaches. It is argued that, in these cases, the delegation theory’s crucial
distinction between constituent and constituted powers is redundant.

It is further argued that even in those few cases where the doctrinal approaches
are left wanting, the delegation theory only supports unamendability as a
conceptual possibility, rather than a necessity.® It is also argued that other
conceptual justifications for implicit unamendability are preferable to the
delegation theory, and that the delegation theory can be subject to the critique of
being internally inconsistent.

The second part of the article provides a Swedish perspective on the doctrine of
unconstitutional constitutional amendments. The Swedish constitutional system
and, in particular, the Swedish regulation and practice regarding constitutional
amendments are introduced. Thereafter, the insights gained in the first part are
applied to the Swedish constitutional setting. Whilst the possibilities of
unconstitutional constitutional amendments seem never before to have been
contemplated in Swedish legal scholarship, this article provides a first account of
how a doctrine of unconstitutional constitutional amendments can be applied in
Swedish constitutional law.

Finally, some concluding remarks are provided, drawing on the findings of the
previous parts of the article.

Y. Roznai, Unconstitutional Constitutional Amendments: The Limits of Amendment Powers
(Oxford University Press 2017).

7Roznai, supra n. 6, p. 126.

8Cf A. Stone, ‘Unconstitutional Constitutional Amendments: Between Contradiction and
Necessity’, 12 Vienna Journal on International Constitutional Law (2018) p. 364.
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THE DOCTRINE OF UNCONSTITUTIONAL CONSTITUTIONAL AMENDMENTS
The delegation theory: a brief recap

The power and legitimacy of courts to exercise judicial review of statutes enacted
by the legislature is a never-ending topic of debate in legal scholarship.” However,
in most jurisdictions it is acknowledged that courts have such power; the debate
rather tends to focus on how that power is wielded. When it comes to the
question of judicial review of constitutional amendments, the approach seems less
uniform across various legal systems.'” This is perhaps not very surprising seeing
as the possibility for courts to review constitutional amendments, arguably, poses
specific ‘counter-majoritarian’ challenges.!! Any doctrine of unconstitutional
constitutional amendments is thought to respond to the question of whether a
formal amendment to a written constitutional text can be unconstitutional.'? It
can be added that if such unconstitutionality is to have any practical legal effect,
the constitutionality of the amendment ought to be subject to review by a court.'?
It is common to make at least two distinctions with respect to different forms of
unconstitutionality.'* A first distinction is usually made between procedural and
substantive unconstitutionality, where the procedural dimension relates to how
the constitution may be amended and the substantive relates to what may be

9See, among a multitude of sources: J.H. Ely, Democracy and Distrust: A Theory of Judicial Review
(Harvard University Press 1980); C. Sunstein, ‘Beyond the Republican Revival’, 97 Yale Law
Journal (1988) p. 1539; R. Dworkin, Freedoms Law: A Moral Reading of the American Constitution
(Oxford University Press 1996) p. 1-43; A. Kavanagh, ‘Participation and Judicial Review: A Reply to
Jeremy Waldron’, 22 Law ¢ Philosphy (2003) p. 451; J. Waldron, “The Core Case against Judicial
Review, 115 Yale Law Journal (2006) p. 1346; and R. Bellamy, ‘Democracy as Public Law: The
Case of Constitutional Rights’, 14 German Law Journal (2013) p. 1017.

10R oznai, supra n. 6, Ch. 2 and R. Albert, Constitutional Amendments: Making, Breaking, and
Changing Constitutions (Oxford University Press 2019) Ch. 2. It is of course possible to address the
question of unconstitutionality separately from the issue of whether unconstitutional amendments
are subject to judicial review. For the purposes of the discussion in this submission it is not necessary
to expound upon that distinction.

HR. Dixon and D. Landau, ‘Transnational Constitutionalism and a Limited Doctrine of
Unconstitutional Constitutional Amendment’, 13 International Journal of Constitutional Law
(2015) p. 606 at p. 610.

12A. Barak, ‘Unconstitutional Constitutional Amendments’, 44 Israel Law Review (2011) p- 321;
R. Albert et al., “The Formalist Resistance to Unconstitutional Constitutional Amendments’,
70 Hastings Law Journal (2019) p. 643-645; E. Macfarlane, “The Unconstitutionality of
Unconstitutional Constitutional Amendments’, 45 Manitoba Law Journal (2022) p. 197.

13CfBarak, supra n. 12, p. 333.

41, Garlicki and Z.A. Garlicki, ‘External Review of Constitutional Amendments? International
Law as a Norm of Reference’, 44 Israel Law Review (2011) p. 343 at p. 347-350 and R. Albert and
B. Emrah Oder, “The Forms of Unamendability’, in R. Albert and B. Emrah Oder (eds.), An
Unamendable Constitution? Unamendability in Constitutional Democracies (Springer 2018) p. 5.
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amended. The second common distinction is that between explicit and implicit
forms of unconstitutionality. A typical example of the former is constitutional
unamendability clauses, whereas the latter often refer to the idea of unwritten
principles that are basic to the constitutional order. This classification yields four
forms of unconstitutionality: explicit procedural; explicit substantive; implicit
procedural; and implicit substantive.

It should be noted that the question of whether an amendment is
unconstitutional is connected, but not equivalent, to the question of whether a
specific constitutional provision or principle is unamendable. An amendment may,
for instance, be deemed unconstitutional where the procedure used to amend the
constitution does not comply with requirements found in the constitution. This
aspect of unconstitutionality does not necessarily raise any questions relating to
the unamendability of the constitution. Unconstitutionality is therefore a broader
concept than unamendability, which can be viewed as one of several
constitutional features that may impact the determination of whether a specific
amendment is unconstitutional.

In recent years the doctrine of unconstitutional constitutional amendments
has received ample interest from scholars of, in particular, comparative
constitutional law.!> One fundamental issue, particularly in relation to implicit
substantive unconstitutional constitutional amendments, is how to account for the
fact that an amendment that has been enacted in accordance with the rules
prescribed in the constitution can be characterised as unconstitutional.'® For this
to be possible, the power to amend a constitution must be limited by factors that
are not apparent from a textual reading of the constitution.!” This is where
arguments relating to popular sovereignty, and the concepts of constituent and
constituted power, have entered the legal equation.'®

One influential theory of unconstitutional constitutional amendments, that
has been put forth by Yaniv Roznai, is the delegation theory.!” In brief, the theory

15Barak, supra n. 12, p. 321; Garlicki and Garlicki, supra n. 14, p. 354; G. Halmai,
‘Unconstitutional Constitutional Amendments: Constitutional Courts as Guardians of the
Constitution’, 19 Constellations (2012) p. 182; Dixon and Landau, supra n. 11; Roznai, supra n. 6;
and R. Dixon and F. Uhlmann, “The Swiss Constitution and a Weak-form Unconstitutional
Amendment Doctrine?’, 16 International Journal of Constitutional Law (2018) p. 54.

16For a historical German perspective, see G. Dietze, ‘Unconstitutional Constitutional Norms?
Constitutional Development in Postwar Germany’, 42 Virginia Law Review (1956) p. 1. See also
O. Doyle, ‘Constraints on Constitutional Amendment Powers’, in R. Albert et al. (eds.), Zhe
Foundations and Traditions of Constitutional Amendment (Hart Publishing 2019) p. 73.

7Eor textual approaches to unconstitutionality, see Barak, supra n. 12; and V. Jackson, ‘The
(Myth of Un)amendability of the US Constitution and the Democratic Component of
Constitutionalist’, 13 International Journal of Constitutional Law (2015) p. 575.

18], Colén-Rios, Constituent Power and the Law (Oxford University Press 2020).

YRoznai, supra n. 6.
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makes a crucial distinction between the (primary) constituent power of the people
to enact a new constitution and the thus constituted power of state organs to enact
ordinary legislation etc. The power to amend the constitution is described as a
secondary constituent power. In essence, the idea is that the power to amend the
constitution is a delegated power, which is therefore limited. The power to amend
can never entail the authority to change the essence, or the core, of the
constitution, since this is a power that resides solely with the primary constituent
power of the people.

In this context, it may be noted that the notion that constitutional
amendments can be unconstitutional is not new.?’ Nor are the concepts of
primary and secondary constituent power novelties.’! Furthermore, these
concepts have been used by courts in various jurisdictions, when grappling
with the question of invalidating constitutional amendments.?> However, the
delegation theory can be viewed as a novel and ambitious attempt to construct a
coherent theoretical framework, building on the jurisprudence of courts across
the globe.

The delegation theory seems to have descriptive, conceptual and normative
elements. The overarching aim is apparently to construct a coherent theoretical
framework that is globally applicable.?? In Stone’s words, the theory ‘seeks to
advance a general justification for the idea of unamendability founded in the idea
of constituent power* — something which Roznai himself claims to do by
describing and explaining the practice of limits on constitutional amendment
powers and by evaluating how they work against their own internal logic.?®
Furthermore, he states that the theory ‘carries with it normative implications as to
how one should conceive constitution-amending powers and the practice of

judicial review of constitutional amendments’.2°

208ee e.g. Dietze, supra n. 16.

2For a thorough account see Colén-Rios, supra n. 18.

22See e.g. C. Bernal, ‘Unconstitutional Constitutional Amendments in the Case Study of
Colombia: An Analysis of the Justification and Meaning of the Constitutional Replacement
Doctrine’, 11 International Journal of Constitutional Law (2013) p. 339; Y. Roznai,
‘Unconstitutional Constitutional Amendments — The Migration and Success of Constitutional
Idea, 61 American Journal of Comparative Law (2013) p. 657; and M. Polzin, “The Basic-structure
Doctrine and its German and French Origins: A Tale of Migration, Integration, Invention and
Forgetting’, 5 Indian Law Review (2021) p. 45.

25Roznai, supra n. 6, p. 9.

24A. Stone, ‘Unconstitutional Constitutional Amendments: Between Contradiction and
Necessity', 12 Vienna Journal on International Constitutional Law (2018) p. 361.

25Roznai, supra n. 6, p. 10.
261bid.
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The delegation theory, and in particular its reliance on the concept of
constituent power, has been subject to critique on all three accounts — i.e. its
descriptive, conceptual and normative aims.

As has been argued by Verdugo, the idea that the people as a constituent power
are in any meaningful sense of the word the source of the constitution of any given
state lacks empirical support.”” To be fair, it may be that Roznai’s descriptive
account is not primarily related to the concept of constituent power in itself, but
rather as to how limits to the constitutional amendment powers are construed in
various jurisdictions. Even so, it can be argued that in the actual practice of
legislators and courts around the world, the delegation theory’s justification for
recognising limits on the power to amend the constitution finds only
limited — albeit growing — support.?®

Despite these descriptive shortcomings, there is force in the normative claim that
constitutional legitimacy presupposes consent of the governed. Under Roznai’s
account this translates to the idea that constitutions can be fundamentally changed
only by invoking the constituent power of the people, using procedures that
resemble the original constituent power of the people.”” In response to this
normative element of the delegation theory, Verdugo has argued that the legitimacy
of a constitution — which may or may not be relevant to its legal validity — is
probably better assessed from other perspectives than the procedures used to amend
it, and how these procedures conform to the concept of constituent power.*’

Furthermore, the delegation theory of unconstitutional constitutional
amendments can be viewed as conceptual, in that the proposed theory follows
inductively from the conceptualisation of constituent (and constituted) power.
That is, unamendability is presented as a conceptual necessity, which follows from
the theoretical construct of (primary) constituent power as the inherently
unlimited power of the people to enact a constitution, and the limited (secondary)
constituent power of constitutional organs to amend the constitution. This idea of
unamendability as a ‘conceptual necessity’ has been criticised by Stone, who
contends that the delegation theory merely supports unamendability as a
‘conceptual possibility’.>! As Stone notes, ‘constitutional theorists often make
claims that are purportedly universal, but which turn out to embed assumptions

that are particular to one (or a set of) jurisdictions’.>?

27s. Verdugo, Is it Time to Abandon the Theory of Constituent Power?, 21 International
Journal of Constitutional Law (2023) p. 45.

BCF Verdugo, supra n. 27, p. 50.

2%Y, Roznai, ‘Amendment Power, Constituent Power, and Popular Sovereignty: Linking
Unamendability and Amendment Procedures’, in Albert et al. (eds.), supra n. 16, p. 42.

30Verdugo, supra n. 27, p. 65.

31Stone, supra n. 24, p. 364.

2Ibid., p. 368.
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A theory of unconstitutional constitutional amendments or of unamendability?

The essence of a doctrine of unconstitutional constitutional amendments is, as
noted above, to respond to the question of whether a formal amendment to a
written constitutional text can be unconstitutional.’® In principle, then, any
theory of unconstitutional constitutional amendments ought to address questions
of formal and substantive unconstitutionality, as well as explicit and implicit
unconstitutionality.

However, it seems clear that the main focus of Roznai’s argument is to
theoretically justify implicit (substantive) unamendability as a conceptual necessity,
which follows from his explication of the notions of primary and secondary
constituent power.** To focus on the question of implicit unamendability is
rational since, as many have remarked, it is the most controversial aspect of
unconstitutional constitutional amendments,® especially when used by courts
exercising powers of judicial review (or preview).>®

In my view, however, the emphasis on implicit unamendability tends to
underestimate the relevance of other varieties of unconstitutionality, and the
extent to which those forms of unconstitutionality can be doctrinally justified.

In the following sections I will argue that, from a doctrinal perspective, a
vast majority of the instances of unconstitutionality that may arise can be
subject to judicial review by relying on the familiar legal concepts of lex
superior and the principle of legality. That is, without the need to embrace the
delegation theory of unconstitutional constitutional amendments. Arguably,
the practical usefulness of the delegation theory may in fact be limited to a
rather small number of jurisdictions and instances. It should be noted that the
argument advanced below is contextual, in that it presupposes the existence of
a written constitution, and only applies to formal amendments to the
constitutional text.

Legality and superiority

The very concept of constitutionalism implies that the legal system consists of a
hierarchy of norms where the constitution is located at the top of this order, and

3See supra n. 12.

34Cf Stone, supra n. 24, p. 361.

35See e.g. Albert et al., supra n. 12, p. 645; Macfarlane, supra n. 12, p. 197.

Judicial preview refers to examination of constitutionality performed prior to the enactment of
an amendment, whereas review is performed after the amendment has been enacted. In the
following I will refer to both types of constitutionality check as judicial review. See Barak, supra n.

12, p. 332.

https://doi.org/10.1017/51574019624000178 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019624000178

A Doctrinal Approach to Unconstitutional Constitutional Amendments 255

that ordinary laws are valid on account of the fact that they have been enacted in
accordance with the procedures laid down in the constitution.?’

One way to articulate this feature of constitutionalism, is by reference to the
principle of legality. There is no straightforward definition of the principle of
legality (or legality principle) as a concept that would find acceptance across
jurisdictions.*® What I mean when referring to the principle here, is the demand
that a norm be authorised by a higher norm of the legal system, and that this
demand binds also the legislature. Hence, the legislature is bound by the
constitutional rules regarding norm-creation.?” Regardless of what this principle
is called, it is a basic feature of any constitutional democracy and is closely
related to the near universally reflected principle of the supremacy of the
constitution.

Another way of articulating the supremacy of the constitution is through
maxims relating to conflicting norms. That is, the written constitution creates a
hierarchy of law, and just as ordinary law prevails over decrees from the executive,
a constitutional rule prevails over ordinary law. This is commonly referred to as the
postulate lex superior (derogat legi inﬁrz'orz’).41

The principle of legality would seem to be a logic corollary of the lex superior
principle in any legal system with a hierarchical structure — which, of course,
applies to all legal systems with a written constitution.*?

The principle of legality: procedure, competence and substance

As defined in previous section, the principle of legality would seem to support
judicial review of constitutional amendments that have not been enacted in
accordance with the procedure set out in the constitution. A simple case of such
formal, or procedural, unconstitutionality would be if the Swedish Riksdag
amended one of the Swedish constitutional laws by a single decision, without
adhering to the requirement that amendments must be adopted by zwo identical

37 See D. Grimm, Constitutionalism: Past, Present and Future (Oxford University Press 2016) p. 43
and E.W. Bockenforde, Constitutional and Political Theory (Oxford University Press 2017) p. 169-185.

38See, for instance, the principle of legality as a principle of statutory interpretation within
common-law systems in J.N.E. Varuhas, “The Principle of Legality’, 79 Cambridge Law Journal
(2020) p. 578.

390.M. Garibaldi, ‘General Limitations of Human Rights: The Principle of Legality’, 503
Harvard International Law Journal (1976) p. 506, N. El-Khoury and R. Wolfrum, ‘Rule of Law’, in
R. Grote et al. (eds.), Max Planck Encyclopedia of Comparative Constitutional Law (Oxford
University Press 2021) D.3. The Principle of Legality.

40FL-Khoury and Wolfrum, supra n. 39, D.2.The Supremacy of the Constitution.

“IM. Cappelletti and J. Clarke Adams, Judicial Review of Legislation: European Antecedents
and Adaptations’, 79 Harvard Law Review (1965/66) p. 1207 at p. 1214.

2Cf Garibaldi, supra n. 39, p. 506.
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decisions separated by a general election to the Riksdag.*? In situations like
these, the exercise of judicial review to enforce unconstitutionality can probably
be accepted in many jurisdictions, even where the constitution does not
expressly provide for judicial review of constitutional amendments. It can be
added that the Venice Commission has voiced its strong support ‘for all systems
that allow for effective and democratic supervision of the way in which the
constitutional amendment procedures have been respected and followed’.*4 Not
all instances of formal unconstitutionality are, however, as straightforward as the
example just mentioned.

Many constitutions provide for a number of different procedures to amend the
constitution, with escalating levels of rigidity. Within this framework, it is quite
common to place the power to amend the constitution in the hands of different
organs, depending on the type of amendment being contemplated.*> For
instance, under the Bulgarian constitution amendments are normally adopted by
the parliament. However, amendments concerning issues of particular impor-
tance, or the adoption of a new constitution, can only be enacted by a grand
national assembly, which is constituted for this specific purpose.46 In Bulgaria,
then, the competence to amend the constitution is divided between the
parliament and the grand national assembly.

In the event that such procedures are transgressed, it is possible to frame this as
a case of formal unconstitutionality; the amendment has not been enacted in
accordance with the procedure provided for in the constitution. However, it is
also possible to frame the issue as a case of substantive unconstitutionality.
Turning again to the example of Bulgaria, it can be argued that if the parliament
enacts an amendment within a subject matter that falls under the competence of
the grand national assembly, it is the substance of the amendment which is at the
heart of the matter. It is only possible to ascertain whether the procedural
requirements have been met, if one first examines the substance of the
amendment, so the argument goes. In other words, the procedural unconstitu-
tionality is dependent on how the subject matter of the amendment is classified,
which is a substantive review.*’

One actual example of this bifurcation between form and substance can be
found in the (in)famous headscarf decision — and related jurisprudence — from the

“Regarding the Swedish regulation of constitutional amendments see further ‘Formal
amendment rules’, infra.

44European Commission for Democracy through Law (Venice Commission), Report on
Constitutional Amendment, CDL-AD(2010)001 (19 January 2010) para. 237.

4SSeeﬁ¢rrher Albert, supra n. 10, p. 178-182.

46Bulgarian Constitution, Arts. 153-163.

47CfAlbert, supra n. 10, p. 27.
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Turkish constitutional court.®® In the 2008 judgment the Turkish constitutional
court struck down a set of amendments designed to open the door for removing
the ban on wearing headscarves in universities. According to the court the
amendments violated the principle of secularity, which is an unamendable
principle under the Turkish constitution (Articles 2 and 4). This was
accomplished despite the fact that the constitution only authorises the
constitutional court to exercise a formal review of constitutional amendments
(Article 148). The court used the notion of competence in order to justify its
intervention.*” In essence, it argued that the competence to amend the
constitution did not entail the competence to alter the unamendable parts of the
constitution, which according to the court the proposed amendments did.
According to the constitutional court, this approach was consistent with the
constitution’s limitation of its powers to exercise strictly formal review of
amendments, since formal review includes reviewing the condition of whether the
amendment has been put forth as a ‘valid proposal’.>® The judgment of the
constitutional court has been criticised for giving the notion of ‘form’” an
inadequate meaning, conflating it with substantive review.>!

However, as argued above, the difficulty of separating form and substance, in
cases such as the Turkish one, seems inherent in all cases where the alleged
unconstitutionality is related to violations of unamendability clauses or to the
existence of several, mutually exclusive, procedures for amending the
constitution — such as the example of Bulgaria.

It is suggested here that the issue, as was implied by the Turkish constitutional
court, can be addressed by labelling these instances as questions of competence.’” In
legal theory a distinction is sometimes made between regulative and constitutive
norms, where the former refers to rules that prescribe certain types of behaviour and
the latter includes power-conferring rules (or norms of competence).” It seems
accurate to describe the demand of the principle of legality, that all norms should be
authorised by a higher norm, as closely corresponding to the concept of norms of
competence. With regard to the Bulgarian example, it could thus be reformulated
in the following way: the Bulgarian constitution confers competence to the

48Rega.rding the Turkish jurisprudence see Barak, supra n. 12; Albert et al., supra n. 12; Y. Roznai
and S. Yolcu, An Unconstitutional Constitutional Amendment — The Turkish Perspective:
A Comment on the Turkish Constitutional Court’s Headscarf Decision’, 10 International Journal
of Constitutional Law (2012) p. 175.

“Roznai and Yolcu, supra n. 48, p. 185.

OIbid., p. 186.

S1Tbid., p. 198 and Albert, supra n. 10, p. 27.

52E. Bulygin, ‘On Norms of Competence’, 11 Law and Philosophy (1992) p. 201.

53Bulygin, supra n. 52, p. 277; and A. Ross, Directives and Norms (Routledge and Kegan Paul
1968) p. 54.
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parliament to enact ‘ordinary’ amendments, and to the grand national assembly to
enact amendments that have been deemed to be of special importance. Should the
parliament enact an amendment that is reserved for the grand national assembly, it
seems succinct to label this as a breach of competence. Rather than trying to classify
these instances as either formal or substantive forms of unconstitutionality, an
exercise that seems destined to fail, the label competence-based unconstitutionality
is proposed here.

Lex superior: a normative hierarchy within the constitution

It could be argued that the lex superior maxim has little to offer in a discussion
regarding unconstitutional constitutional amendments. If two norms on the same
hierarchical level are in conflict, one will in principle have to solve this conflict
using other critera, such as lex posterior (derogat legi priori) or lex specialis (derogat
legi generﬂlz’).54 However, quite a few constitutions are structured in ways that
make it possible to speak of a normative hierarchy within the constitution.

Indeed, Roznai himself argues that ‘unamendable provisions create a
normative hierarchy between constitutional norms’,”> the effect being that an
unamendable provision will prevail over a future constitutional amendment. Of
course, under the delegation theory this follows from the fact that the
unamendable provision is established by the primary constituent power, whereas
the amendment is established by the secondary constituent power. This division
is, however, in Roznai’s own account, governed by the principle of lex mperz’ar.%

It can be noted that the Venice Commission has argued along similar lines.
Although the Commission, in principle, seems to be of the opinion that
substantive review of constitutional amendments is a ‘problematic instrument’,””
it has in recent opinions held that unamendable provisions indicate that there is
an internal hierarchy of constitutional provisions and that such clauses helps to
strengthen the justification of exercising substantive review of constitutional
amendments.>®

54Cappelletti and Clarke Adams, supra n. 41, p. 1214; A. Barak, Proportionality: Constitutional
Rights and Their Limitations (Cambridge University Press 2012) p. 83-86.

55Roznai, supra n. 6, p. 137.

50Ibid., p. 137. This seems, to me, to be somewhat contradictory, since the delegation theory is
premised on the notion that the secondary constituent power does not have the authority to issue an
amendment which is in conflict with the unamendable provision. This would in essence appear to be
an issue of competence. See “The principle of legality: procedure, competence and substance’, supra.

57Venice Commission, supra n. 44, para. 235.

8Venice Commission, Ukraine: On the Limits of Subsequent (A Posteriori) Review of
Constitutional Amendments by the Constitutional Court, CDL-AD(2022)012 (20 June 2022),
paras. 26 and 27.
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Arguably, there is no reason to limit this argument to unamendable provisions.
It could also be applied to constitutions that have several procedures to amend the
constitution, with escalating levels of rigidity. For example, if a constitutional
norm (A) can be amended by the parliament with a two-thirds majority and
another constitutional norm (B) in addition requires confirmation in a
referendum, it can be argued that this indicates an internal hierarchy between
these norms where B will prevail over A in the event of a conflict.>

Returning to the example of Bulgaria, the distinction between constitutional
provisions that can be amended by the parliament and provisions that must be
submitted to the grand national assembly would seem to indicate an internal
hierarchy between these constitutional norms.®

Furthermore, some constitutions make a distinction between procedures for
amending the constitution and the enactment of a new constitution. Another
variant on this theme is the distinction between amendments and total revisions
of the constitution. Where such distinctions exist, they arguably invite the
judiciary to make — very difficult — determinations of whether a specific
constitutional change should be classified as an amendment or if it is in fact so
fundamental that it ought to be categorised as total revision or a new constitution.

With reference to the preceding section, it should be emphasised that the just-
related examples could be framed either as cases of competence-based
unconstitutionality, or as cases of substantive unconstitutionality.

In fact, it could be argued that all of the instances described above are best
understood as competence-based forms of unconstitutionality. Possibly, the /Jex
superior principle should be reserved for instances where a lower ranking norm
and a higher ranking norm have both been established in accordance with the
competence criteria laid down in the constitution, but have conflicting substance.
For instance, it is often the case that the legislature and the executive have
overlapping or shared competencies to enact legislation and decrees within a
certain area. Should a statute and a decree have conflicting contents under such
circumstances, it would seem apt to use the lex superior principle in order to give
precedence to the statute. If the Jex superior principle is given this more limited
scope, it would only in exceptional circumstances be applicable when reviewing
constitutional amendments.

59Cf O. Pfersmann, ‘Unconstitutional Constitutional Amendments: A Normativist Approachy’,
67 Zeitschrift fiir Oﬁnt/ic/aex Recht (2012) p. 95, who refers to this as there being ‘several
superlegislative forms’.

0CfVenice Commission, Opinion on the Fourth Amendment to the Fundamental Law of Hungary,
CDL-AD(2013)012 (17 June 2013) para. 105.
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A typology of unconstitutional constitutional amendments

In the previous sections it was argued that the principle of legality and the
principle of Jex superior can be utilised to justify the unconstitutionality of
constitutional amendments. It was also shown that in many cases it is untenable
to make the common distinction between formal and substantive
unconstitutionality.

Only where a competent organ, using the correct amendment procedure, fails
to comply with the stipulated procedural requirements, is it accurate to use the
term formal unconstitutionality — for instance, where an amendment has been
adopted by a simple majority, but the constitution prescribes a qualified majority.

In almost all other cases the formal-substantive dichotomy seems
untenable — for instance, where more than one amendment procedure exists,
and the wrong procedure has been used to adopt an amendment. In order to
determine whether the procedure used to enact an amendment was the correct
one, it is inevitable that this evaluation will have to take into account the
substance of the amendment. That is, the correct form is determined by the
amendment’s substance. The same logic applies to amendments that are in
contravention of a rule or principle that is protected by an unamendability clause.
In such instances the lack of competence to infringe on the unamendable part of
the constitution can only be ascertained by reference to the substance of the
amendment in question. As demonstrated in the previous section, these instances
are more accurately described as competence-based unconstitutionality.

It is suggested here, therefore, that instead of categorising certain amendments
as unconstitutional along the formal-substantive dichotomy, it might be more
elucidating to formulate a typology of unconstitutional constitutional amend-
ments. The underlying rationale for this approach is to ground potential
justifications for unconstitutionality in the specific constitutional text that is being
amended. As has been noted by Barak, ‘a natural standard for examining the
constitutionality of a constitutional amendment is to examine the requirements in
the constitution’.%! In other words, the extent to which an amendment can be
unconstitutional is, first and foremost, dependent on constitutional design.

A somewhat similar approach has been outlined by Pfersmann, who makes a
distinction between what he labels monomorphic and polymorphic conceptions of
formal constitutional law.®? Constitutional monomorphism refers to the situation
that there is only one superlegislative (or constitutional) form, whereas
polymorphism means that the constitution opens alternative ways of producing
constitutional amendments with equivalent status (equivalent polymorphism) or

01Barak, supra n. 12, p. 333.
62Pfersmann, supra n. 59, p. 95.
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that the constitution provides for the production of amendments that are
hierarchically differentiated (non-equivalent polymorphism).®?

According to Pfersmann, constitutional monomorphism and equivalent
polymorphism exclude ‘any hypothesis of “unconstitutional constitutional
amendments™.% In my view, Pfersmann seems to be neglecting the possibility,
mentioned above, that amendments may be unconstitutional on strictly
procedural grounds. This version of unconstitutional constitutional amendment
is not dependent on the constitution having an internal hierarchical structure. The
more interesting instances of unconstitutionality are, perhaps, those that
Pfersmann labels cases of non-equivalent polymorphism, which would in essence
seem to correspond to what I have referred to as competence-based forms of
unconstitutional constitutional amendments.

It is suggested that a typology of doctrinal variants of unconstitutional
constitutional amendments may be organised into four main categories:
procedural unconstitutionality; unconstitutional constitutional replacements;
tiered unconstitutionality; and unamendability.

The first category, procedural unconstitutionality, refers to instances where a
competent organ has employed the correct amendment procedure, but has failed
to comply with the stipulated procedural requirements. This type of
unconstitutional constitutional amendment can appear in any constitutional
jurisdiction where the legislature, in accordance with the principle of legality, is
bound by the constitutional rules regarding norm-creation.

The second category, wunconstitutional constitutional replacements, refers to
instances where the constitution makes a distinction between constitutional
amendments and the enactment of a new constitution, or where it distinguishes
between constitutional amendments and a total revision of the constitution (a e
facto new constitution). This type of unconstitutionality is conceivable both where
the constitution establishes a specific procedure for the enactment of a new
constitution, or where the constitution does not make explicit how a new
constitution is to be enacted. For instance, Article 44(3) of the Austrian
constitution provides that ‘any total revision of the Federal Constitution shall . ..
be submitted to a referendum by the Federal people’. This provision certainly
implies that any amendment that could be interpreted as a ‘total revision’ may be
deemed unconstitutional, unless it is has been approved in a referendum.
Consider, on the other hand, Article 146 of the German Basic Law, which
provides that it ‘shall cease to apply on the day on which a constitution freely
adopted by the German people takes effect’. Even if the Basic Law does not
establish the procedure for the enactment of a new constitution, it would seem

S3Tbid., p. 97.
SiTbid., p. 95.

https://doi.org/10.1017/51574019624000178 Published online by Cambridge University Press


https://doi.org/10.1017/S1574019624000178

262 Mifkael Ruotsi EuConst (2024)

reasonable to argue that what is envisaged is something other than the procedure
for amending the Basic Law, as set out in Article 79(2).

The third category, tiered unconstitutionality, refers to instances where the
constitution provides for two or more, mutually exclusive, amendment
procedures, where each can be used only in relation to specific parts of the
constitution. As noted above, such escalating procedures of constitutional
entrenchment are often used to signal that certain parts of the constitution are of a
more fundamental character than other parts. As such, these distinctions may also
serve as justifications for declaring an amendment unconstitutional, where it has
been enacted using a less rigid amendment procedure than provided for in the
constitution.

Of course, the fourth category, unamendability, refers to such cases where the
constitution provides that certain principles or rules may not be subject to
amendment at all. As noted above, there is strong support for the notion that
unamendability can serve to justify judicial review of constitutional amendments,
as to their compatibility with an unamendability clause.

It follows, then, that where one or more of the following traits is found in a
constitution it is possible to doctrinally justify a doctrine of unconstitutional
constitutional amendments:

* a specific entrenched procedure for the production of constitutional norms
(procedural unconstitutionality);

* distinctive procedures for amendments and the enactment of a new constitution,
or a total revision of the constitution (unconstitutional constitutional replacements);

* two or more, mutually exclusive, amendment procedures with escalating levels of
rigidity (¢iered unconstitutionality);

* unamendable rules or principles (unamendability).

This indicates that a limited doctrine of procedural unconstitutional
constitutional amendments could be justified in any constitutional state that
has a distinctive procedure for the enactment of constitutional norms — which
presumably applies to all jurisdictions with a written constitution. Furthermore, it
would appear that most jurisdictions could find justifications for further variants
of unconstitutional constitutional amendments, based on their respective
constitutional design.

As an example, it can be noted that of the 27 states that are members of the
EU, eight states have constitutional unamendability clauses, and eight states have
constitutional escalators.”> Furthermore, four states have constitutions that

A categorisation of the EU member states along these lines can be found in the final report of
legislative committee that, among other things, has proposed changes to the Swedish constitutional
provisions on constitutional amendment. See Swedish Government Official Report, SOU 2023:12,
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explicitly recognise and establish distinctive procedures for the enactment of a
new constitution, or a total revision of the constitution.°® The constitutions of
Sweden, Finland and Slovakia also explicitly envisage that the existing
constitution can be replaced by a new constitution, but that this can be
accomplished using the regular amendment procedure.®” However, most of the
constitutions of the EU member states do not explicitly address their own
replacement.®® Thus, they only have provisions regarding constitutional
amendments, not constitutional replacements. Notably, only ten states would
seem to lack all of the traits identified above, that could be used to justify
competence-based unconstitutionality; Belgium, Croatia, Denmark, Finland,
Hungary, Ireland, the Netherlands, Slovakia, Slovenia and Sweden.®?

For these ten states, and others with similar constitutional structures, it may
be argued that the delegation theory could fill an important gap. But before
addressing that issue, I will high-light some peculiar effects that the application
of the delegation theory may have in those states where the doctrinal approach
can adequately justify competence-based unconstitutionality.

Practical defects of the delegation theory?

It can be noted that the delegation theory does not seem to support the notion that
provisions of the original constitutional text can be unconstitutional — provided that
the constitution is a product of the primary constituent power.”® In the same vein,
the delegation theory’s justification for holding amendments that alter
unamendable provisions unconstitutional, is the fact that the unamendable
provision derives from the primary constituent power. According to the internal
logic of the delegation theory, this seems to imply that unamendable provisions

Forstiivke skydd for demokratin och domstolarnas oberoende [Strengthened Protection for Democracy
and the Independence of Courts], https://www.regeringen.se/rattsliga-dokument/statens-offentliga-
utredningar/2023/03/sou-202312/, visited 24 April 2024.

66Aystria, Bulgaria, Luxembourg and Spain.

67Constitution of Finland, Art. 73, and Constitution of Slovakia, Art. 84. Regarding Sweden, see
‘A Swedish perspective on the doctrine of unconstitutional constitutional amendments’, infra.

%8%Which would seem to be the default: see G. Negretto, ‘New Constitutions in Democratic
Regimes’, in G. Negretto (ed.), Redrafiing Constitutions in Democratic Regimes (Cambridge
University Press 2020) p. 1.

9Somewhat paradoxically, Slovakia is, in spite of this, one of the few jurisdictions in Europe
that has acknowledged a doctrine of unconstitutional constitutional amendments. See T. Lalik,
“The Slovak Constitutional Court on Unconstitutional Constitutional Amendment’, 16 ExConst
(2020) p. 328.

70 (fD. Landau et al., ‘From an Unconstitutional Constitutional Amendment to an Unconstitutional
Constitution? Lessons from Honduras’, 8 Global Constitutionalism (2019) p. 40 at p. 57.
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cannot be enacted by way of constitutional amendment, which derives from the
secondary constituent power.”!

In light of this, the question arises how one should view such amendments as
the one to the German Basic Law of 1968, where ‘the right to resist any person
seeking to abolish this constitutional order’ was inserted to Article 20 of the Basic
Law. Under Article 79(3) an amendment to the Basic Law affecting the basic
principles laid down in Article 20 is inadmissible. The amendment to Article 20
would, thus, seem to have added an unamendable principle to the German
Basic Law.

However, under the delegation theory it is difficult to view this amendment as
being unamendable, in the same sense as the original parts of Article 20.72 Indeed,
it has been argued that the amendment to Article 20 of the German Basic Law,
having been established by the secondary constituent power, cannot bind that
same power. In consequence, it has been argued that the German Constitutional
Court would have no basis to review an amendment which alters or annuls the
right of resistance in Article 20.7

It could, of course, be argued that the inclusion of a new unamendable
provision in the German Basic Law is merely an example of the secondary
constituent power tying its own hands. However, as Roznai argues, under the
delegation theory it should not be possible for the secondary constituent power to
bind its successors, and to hinder democratically legitimate reform. That power
should rest solely with the primary constituent power of the people.”* However
theoretically sound this reasoning may be, according to the internal logic of the
delegation theory, I find it unconvincing for at least two reasons.

First, such a conclusion is difficult to reconcile with a textual reading of the
Basic Law. It would appear that the Basic Law does not rule out the addition of
unamendable principles by way of amendment, provided that these amendments
do not affect the already unamendable elements of the Basic Law in the sense
provided for in Article 79(3). Second, I believe this example shows that the
delegation theory’s strict dichotomy between original constitutional provisions
and amendments rests on an unrealistic view of how constitutions are in fact
created and transformed.”

A further example, where the application of the delegation theory would seem
to lead to curious results, relates to the existence and application of constitutional

71Roznai, supra n. 6, p. 138.

7Ibid.

738, Kéybasi, Amending the Unamendable: The Case of Article 20 of the German Basic Law’, in
R. Albert and B. Emrah Oder (eds.), An Unamendable Constitution? Unamendability in
Constitutional Democracies (Springer 2018) p. 259.

74Roznai, supra n. 6, p. 139.

5Cf Verdugo, supra n. 27, p. 62.
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provisions that allow for the enactment of a new constitution or the total revision
of the existing constitution. Roznai does recognise that such legally regulated
processes for constitutional replacement may carry important benefits, in that
they may enhance legal certainty, continuity and legitimacy. However, he also
states that this method of regulation ‘seems bizarre’ since the primary constituent
power is not bound by any constitutional rules.”® In this vein, Roznai asserts that
where a constitution stipulates the means by which it can be replaced, the primary
constituent power ‘does not have to abide by it, although it can act accordingly if
it so wishes’.”” Whilst this statement makes sense according to the internal logic of
the delegation theory, it begs the question of how a court should reason when
faced with the question of whether a constitutional replacement enacted in
accordance with the relevant constitutional rules is unconstitutional or not.

Roznai’s answer to this question seems to hinge on the extent to which the
procedure used to replace the existing constitution is able to ‘imitate
constitutional moments in which the primary constituent power is incarnated’.”8
One essential aspect is, thus, whether the power to replace the constitution rests
with government organs, or whether the procedure caters for popular involvement
and other deliberative processes.”” Relatedly, Roznai outlines a standard of review
for courts, which in part is to be determined on the basis of the amendment
procedure. He suggests a disproportionate violation standard of review when
assessing governmental amendment powers, and a fundamental abandonment
standard of review when assessing popular amendment powers.®

Without discussing the merits of these proposed standards of review, it can be
noted that they seem to be designed for cases where the question is whether an
amendment is in violation of an (explicit or implicit) unamendable provision or
principle. It is questionable if they give any guidance when the explicit purpose is
to enact a new constitution. Surely, one legitimate reason for enacting a new
constitution is a perceived need to abandon some of the principles that have
previously been seen as fundamental to the constitutional order. For instance,
when the Swedish 1809 Instrument of Government was replaced in 1974, the
political powers of the monarch were reduced to a bare minimum.

Furthermore, it arguably makes little sense to rely on the level of popular
involvement in the amendment procedure in order to evaluate whether there is
cause for judicial review of constitutional amendments. Roznai’s argument for
doing so appears to be twofold. First, a high level of popular involvement more

76Roznai, supra n. 6, p. 166.
7Ibid., p. 168.

781bid., p. 169.

71bid., p. 169.

8Ibid., p. 220-222.
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closely resembles the exercise of constituent power, as compared to amendment
procedures that are more similar to ordinary legislative procedures. Second,
popular involvement — and other inclusive and deliberative processes — are,
according to Roznai, more likely to have stronger human rights protection.®! The
first argument would seem to be somewhat circular. That the amendment process
resembles an exercise of original constituent power (a concept which is not all that
clear),3 is really only legally relevant if the delegation theory’s reliance on the
distinction between constituent and constituted powers is accepted. The second
argument would seem to indicate that the aim of securing human rights
protection should be assessed indirectly, by looking at the amendment procedure’s
level of popular involvement. However, if the aim of judicially reviewing
constitutional amendments is to promote democracy, rule of law and human
rights, it might be more fruitful to ground such an enterprise in other theoretical
concepts than the ones proposed by Roznai. As argued by Verdugo, it is possible
to justify the unconstitutional constitutional amendment doctrine on other
grounds — such as using the core elements of a democratic regime or supranational
instruments — both making the concept of constituent power unnecessary and
giving judges more guidance in their review of amendments.®?

Regardless, it would seem that the question of whether an amendment should
rightfully be regarded as falling within a specific constitution’s definition of being
a total revision or a new constitution, can be assessed without resorting to
theoretical concepts such as the delegation theory. In essence, such a
determination is a question of positive law, which can be disentangled using
traditional sources of law — that is, by applying a doctrinal approach to the
question of unconstitutionality.

What remains for the delegation theory?

So far it has been argued that most forms of unconstitutional constitutional
amendments can be justified by relying on a doctrinal approach to
unconstitutionality. The proposed typology of unconstitutionality shows how
the concept of unconstitutional constitutional amendments is intimately related
to the design of specific constitutions. With this in mind, is there any room left for
the delegation theory, or does the doctrinal approach make it redundant?

817bid., p. 173. This is an empirical claim which is, I think, difficult to firmly establish, even
though Roznai does point to research that lend it some support.

82Cf ibid., p. 230. See also G. Duke, ‘Can the People Exercise Constiuent Power?, 21
International Journal of Constitutional Law (2023) p. 798.

8Verdugo, supra n. 27, p. 51.
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This question can be addressed by recognising that the delegation theory of
unconstitutional constitutional amendments is best understood as a limited
theory of unamendability, which has in principle been devised in order to
account for instances of implicit substantive unconstitutionality. As has been
shown above, the delegation theory does not add much of value to the legal
determination of whether an amendment is unconstitutional, provided that the
constitutional text can support a doctrine of unconstitutional constitutional
amendments. Of course, the textual support can be more or less open to
interpretation. It is, for instance, an open question whether an amendment can
be characterised as a total revision of the constitution, or whether an
amendment contradicts open-ended unamendability clauses protecting prin-
ciples such as human dignity. Regardless, these are in principle doctrinal
questions of law, which can be adequately addressed without relying on the
distinction between constituent and constituted powers.

There are, however, instances where the delegation theory would seem to provide
answers that cannot be fully addressed by relying on the doctrinal approach. For
example, many constitutions contain unamendability clauses whose existence can
be explained by historical factors, but that do not accurately reflect the most
fundamental or core values of the contemporary constitutional order. It may seem
arbitrary (or even absurd) that the constitution would permit amendments that
abolish human rights guarantees, whilst it would be unconstitutional to change the
form of government from a monarchy to a republic.*

It can of course be argued that if it is deemed that new principles ought to be
afforded unamendable status, there is nothing to stop the addition of new
unamendable provisions to the constitution. As mentioned above, this was the
case when the German Basic Law was amended in 1968. In some jurisdictions,
where the constitution is very difficult to amend, such a course of action is less
realistic. In these jurisdictions it is, on the other hand, perhaps equally
unrealistic to envisage constitutional amendments being enacted that would
impair core constitutional values. A pragmatic answer may therefore be that in
constitutional settings where it is feasible to introduce new unamendable
clauses, it may indeed be seen as a conscious choice not to do so, and that this is
a constitutional path that ought to be respected by courts exercising judicial
review of constitutional amendments.

A more principled answer would be, as noted above, that is quite
possible — and probably even preferable — to justify implicit unamendability
on other grounds than constituent power theories.?> In the words of Stone, the

84Roznai, supra n. 6, p. 153.
$Verdugo, supra n. 27.
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delegation theory is merely a conceptual possibility, rather than a necessity.%
In order to reach the conclusion that the delegation theory is a conceptual
necessity, it would have to be the case that the validity of a constitution is
dependent on it being a product of an exercise of the constituent power of the
people. Even if legal validity is a contested concept,®” there is no standard
conception of legal validity that is easily reconciled with such a requirement.®
Indeed, there are convincing arguments to the effect that the use of constituent
power, in this ‘strong version’, is redundant.®’

Internal inconsistencies of the delegation theory

Another example where the delegation theory would seem to be able to fill a
void, is where the constitutional text provides that the constitution can be
amended or replaced by a new constitution, using the same procedure — as is the
case in Sweden.”® It may seem unreasonable that a small technical amendment
to the constitution should be evaluated by the same standards as the adoption of
a new constitution. Indeed, it seems to make sense that a process which results
in a new constitution should be subject to more demanding deliberative and
legitimising processes than are minor amendments. It is not self-evident,
however, how this translates in relation to the delegation theory’s premise that
fundamental constitutional change should be reserved for an exercise of the
primary constituent power.

In part, this is due to the confusion as to what constitutes an exercise of
constituent power. Duke has argued that the widely supported idea of popular
sovereignty as an accepted source of constitutional legitimation can refer to the
fact that the people are the bearer of constituent power, that the people exercise
constituent power, or both. He maintains that identifying the people as the bearer

86Stone, supra n. 24, p. 364.

87G. Sartor, ‘Legal Validity: An Inferential Analysis’, 21 Ratio Juris (2008) p. 212; K. Tuori,
Critical Legal Positivism (Routledge 2016) p. 123; and L. Beckman, ‘Popular Sovereignty Facing the
Deep State. The Rule of Recognition and the Powers of the People’, 24 Critical Review of
International Social and Political Philosophy (2021) p. 954 at p. 961.

881, Beckman, All makt it Jolketr [All power to the people] (Fri tanke 2021) p. 138-142;
A. Abizadeh, ‘On the Demos and Its Kin: Nationalism, Democracy, and the Boundary Problen,
106 American Political Science Review (2012) p. 867; and C. Morris, “The Very Idea of Popular
Sovereignty: “We the People” Reconsidered’, 17 Social Philosophy and Policy (2000) p. 1. Arguably,
the delegation theory seems best accustomed to a natural law approach, ¢fR. Fasel, ‘Natural Rights,
Constituent Power, and the Stain of Constitutionalism’, Modern Law Review (2024), https://doi.
org/10.111 1/1468-2230.12859, visited 24 April 2024.

89See e.g. L. Vinx, ‘Ernst-Wolfgang Bockenférde and the Politics of Constituent Power’, 10
Jurisprudence (2019) p. 15.

9See further ‘Formal amendment rules’, infra.
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of constituent power says very little about any required level of popular
participation by citizens when constitutions are enacted or amended.”!

Duke has further argued that the people’s exercise of constituent power can be
read either as a claim about their capacity to effect constitutional change, or as a
claim that elected representatives should always engage in processes of
constitutional change on behalf of the people.”> His conclusion, which I tend
to agree with, is that the first proposition does not withstand close scrutiny, which
means that constituent power is exercised by representatives on behalf of the
people.”?

If the proposition is accepted, that constituent power is exercised by
representatives, it seems clear that this process can have many shapes and forms.
One way of recognising this aspect of the exercise of constituent power is to
acknowledge, as Roznai does, that ‘all constitutions can be considered as
imposed to some extent’.”* However, by stating the matter in those terms, the
presupposition would seem to be that the exercise of constituent power is within
the capacity of the people, rather than an exercise of representatives on behalf of
the people. To my mind, Duke is more convincing in arguing that the notion of
constituent power — if it is to be utilised — should be grounded in the normative
requirement that representatives exercise such power on behalf of all citizens.””
How this requirement ought to be understood is, of course, open to debate.
One interesting proposition has been put forth by Beckman, who argues that
popular sovereignty is a commitment to legitimate exercise of power, which is
met only if power is exercised in ways that all citizens can reasonably accept.”®
Beckman’s understanding of how constituent power is legitimately exercised can
of course have repercussions for how constitutional change ought to be
engineered. However, it is normatively grounded in rational principles, rather
than reliant on the idea of the people as an extra-legal power.

Regardless, the link between procedure and the legitimate exercise of constituent
power is not straightforward. As Duke points out, there is a spectrum of
constitutional models that has varying ways of constructing how representatives can
actively exercise constituent power. As an illustration, he refers to the examples of
the British model — where there is no active exercise of constituent power beyond

1Duke, supra n. 82, p. 799-800.

2Ibid., p. 800.

%1bid., p. 817.

94Y, Roznai, ‘Internally Imposed Constitutions’, in R. Albert etal. (eds.), The Law and Legitimacy
of Imposed Constitutions (Routledge 2019) p. 60.

%Duke, supra n. 82, p. 819.

9Beckman, supra n. 88, p. 198.
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parliamentary representation — and the ratification of the US constitution, where
constituent power was exercised by a constituent convention.”

It would seem that the delegation theory is open to the criticisms of
conflating legitimate exercise of constituent power with the people as the bearers
of constituent power, of subscribing to the fallacy that the people — in any
meaningful sense — have the capacity to effect constitutional change, or both.
One ambiguity of the delegation theory, in this regard, is that it fails to
demonstrate how the people can exercise their primary constituent power, yet it
maintains that the more similar the characteristics of the secondary constituent
power are to those of a primary constituent power, the less it should be bound by
limitations and judicial scrutiny, and vice versa.”® On the one hand it is
emphasised that ‘process matters’,”” but on the other hand no ‘original process’
for the exercise of primary constituent power is offered. To my mind, this
implies that the underlying, but unarticulated, reason for advocating that
fundamental constitutional change should follow genuinely deliberative
processes — rather than ordinary law-making procedures — is in fact related
normative principles of rational decision-making, and not the people conceiving
‘themselves as a single sovereign in order to attribute the Constitution to a single
act of will’.1%0

In summary, even if the delegation theory’s premise is accepted, that there is a
relevant distinction between the primary constituent power to institute
fundamental constitutional change (residing with the people), and the secondary
constituent power to amend the constitution, this distinction is not very useful
when it comes to assessing how the primary constituent power can be legitimately
exercised within a specific constitutional setting. Indeed, the lack of clarity with
regard to how the primary constituent power is ‘typically’ exercised, seems
inconsistent with the very firm ideas regarding how it cannot be exercised. If the
delegation theory’s answer to these questions is that the primary constituent
power is an extra-legal power that cannot be constitutionally regulated,lo1 then, it
is submitted, this should also preclude it as a relevant ground for courts to invoke
when exercising judicial review — which must, if the phrase is to retain any
meaning, relate to the law.

9Duke, supra n. 82, p. 801.
98Roznai, supra n. 29, p. 37.
PIbid., p. 30.
1007hid., p. 26.
011bid., p. 31.
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Summarising the doctrinal approach

In this first part of the article it has been argued that doctrinal aspects of the
doctrine of unconstitutional constitutional amendments have been somewhat
neglected in scholarly debates, and that a dogmatic approach to the question of
unconstitutionality can both provide new insights and reveal shortcomings of the
more theoretical approaches that have dominated the field.

One such insight is that the common distinction between formal and
substantive unconstitutionality is not sustainable. As an alternative, it has been
proposed that a typology of unconstitutionality, based on features of constitutional
design, may be used to elucidate how a doctrine of unconstitutional constitutional
amendments can be justified in specific constitutional settings. The approach has
also demonstrated that an application of the delegation theory to concrete cases of
constitutional change exposes practical shortcomings of the theory.

It has, furthermore, been argued that even in instances of implicit substantive
unconstitutionality — which is the core application of the delegation theory — the
delegation theory can be subjected to the critique of being a mere conceptual
possibility, and of facing internal inconsistencies.

The second part of this article will explore the feasibility of developing a
doctrine of unconstitutional constitutional amendments within the Swedish
constitutional setting.

A SWEDISH PERSPECTIVE ON THE DOCTRINE OF UNCONSTITUTIONAL
CONSTITUTIONAL AMENDMENTS

Brief introduction to the Swedish constitution

Sweden is a liberal constitutional democracy. One distinguishing feature of the
Swedish constitution is the existence of not one but four constitutional (or
fundamental) laws: the Instrument of Government [Regeringsformen], the Freedom
of the Press Act [Tryckfrihetsférordningen], the Freedom of Expression Act
[Yttrandefrihetsgrundlagen] and the Order of Succession [Successionsordningen].
The oldest of the constitutional laws is the Order of Succession from 1810. In
the Order of Succesion the line of succession of the monarch is set out, and it is
also provided, for example, that the monarch must be of the Lutheran faith.
The current Freedom of the Press Act was enacted in 1949, but the original act
dates back to 1766. The Freedom of the Press Act contains detailed provisions
regarding freedom of expression in printed media, mainly books, newspapers and
journals. In 1991 the Freedom of the Press Act was supplemented by its sibling
the Freedom of Expression Act, which mirrors the content of older act but is
applicable to the use of freedom of expression via tv, radio and (to a limited extent)
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the internet. The Freedom of the Press Act also provides for a general right to
access public documents.

The Instrument of Government, from 1974, contains most provisions that one
would expect to find in a constitutional document. The 15 chapters of the
Instrument of Government set out the basic rules governing parliament and
government, constitutional rights, law-making, budgetary and treaty-making
powers, the functions and competence of the courts and the administrative
agencies, constitutional control mechanisms and emergency powers.

In Sweden, formal constitutional change has not come about as a result of
revolutions or the collapse of constitutional continuity. Instead, constitutional change
has, in principle, followed the established procedures for constitutional amendments
laid down in the Instrument of Government and its predecessors. The Swedish
experience can, therefore, be described as evolutionary rather than revolutionary.'®

Formal amendment rules

Rules regarding the enactment of fundamental law (i.e. constitutional laws) are
found in Chapter 8 Articles 14-16 of the Instrument of Government. Under these
provisions a fundamental law is enacted by the Riksdag by two decisions of
identical wording. The two decisions must be separated by a general election to
the Riksdag, and at least nine months shall elapse between the first submission of
the proposal to the Riksdag and the general election.!%® There are no requirements
pertaining to qualified majority or quorum rules. Hence, fundamental laws can be
enacted by a simple majority vote.!%

However, a referendum shall be held regarding a proposal to enact
fundamental law if at least one-third of the Members of Parliament vote in

1Osz M. Suksi, ‘Finland’, in D. Oliver and C. Fusaro (eds.), How Constitutions Change:
A Comparative Study (Hart Publishing 2011) p. 87; and T. Bull and I. Cameron, “The Evolution and
Gestalt of the Swedish Constitution’, in A. von Bogdandy et al. (eds.), 7he Max Planck Handbooks in
European Public Law (Oxford University Press 2023) p. 605.

103The time-frame of nine months can be derogated from, if a decision to that effect is taken by the
Committee of the Constitution (one of the permanent committees of the Riksdag) with at least five-
sixths of the members voting in favour.

104The question of whether constitutional amendments should require a qualified majority, and other
issues, has recently been contemplated by a public enquiry, 2020 drs grundlagskommitzé | The 2020
Constitutional Committee], which delivered its report on 30 March 2023. In the report, SOU 2023:12,
supra n. 65, the committee proposes changes to the amendment rules in the Instrument of Government.
In essence it is proposed that the second decision by the Riksdag must meet a two-thirds majority, and
that quorum rules are instated for both of the decisions by the Riksdag. For a brief summary, see
M. Ruotsi, ‘Defending Democracy: Sweden’s Constitutional Reform Proposals in Response to
Democratic Backsliding in Europe’, https://constitutionnet.org/news/defending-democracy-swedens-
constitutional-reform-proposals-response-democratic-backsliding, visited 24 April 2024.
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favour of such a motion. A motion for a referendum must be submitted within 15
days of the initial decision of the Riksdag,.

The referendum shall be held simultaneously with the general election
separating the two Riksdag decisions. The proposal is rejected if a majority of
those taking part in the referendum vote against it, and if the number of those
voting against exceeds half the number of those who registered a valid vote in the
election. Otherwise, the proposal goes forward to the Riksdag for final
consideration.

Under Chapter 8 Article 18 of the Instrument of Government the same
procedure applies to proposals concerning amendments to, or abrogation of, a
fundamental law.

In essence then, the Swedish constitution can be amended, or completely
revised, by two simple majority decisions by the Riksdag, separated by a general
election. It should be noted that the possibility to subject a proposal for
constitutional amendments to a referendum has never been activated since its
inception in 1980.1%

It is often remarked that the Swedish constitution is comparatively easy to
amend.'% Whilst this is essentially correct, it should be noted that under a long-
established praxis changes to the constitutional laws should have a broad political
support in the Riksdag. Hence, even if the formal decision-making procedure
only requires a simple majority, almost all changes to the Swedish constitutional
laws, in fact, find support that would easily meet a requirement of two-thirds
qualified majority.107 Regardless, it is a fact that the Swedish constitutional laws
are amended with startling frequency.'%

Notably, between the adoption of the 1974 Instrument of Government and
2003, almost half of the provisions were subject to amendments. The election
in 2006 was the first which was not followed by amendments to the
Instrument of Government — the reason for this was, perhaps, the upcoming
thorough revision of the Instrument of Government that followed the 2010
elections.!® In essence, then, the Instrument of Government seems to be
amended as often as the decision-making procedure allows for, i.e. following
every general election.

To a certain extent it is fair to say that the high amendment rate is a product of
the idea that the constitution should be up to date and accurately reflect what

1957 Nergelius, Constitutional Law in Sweden (Wolters Kluwer 2015) p. 25.

106D, Lutz, “Toward a Theory of Constitutional Amendment’, 88 The American Political Science
Review (1994) p. 355 at p. 369.

19711 this sense the proposed reforms mentioned supra n. 104 could be seen as a codification of
existing constitutional praxis.

108Nergelius, supra n. 105, p. 25.

199Nergelius, supra n. 105, p. 25.
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happens in practice.!!” Thus, formal amendment has become the preferred way of
introducing even minor changes, that in other jurisdictions might have been
brought about by way of interpretation.

Unconstitutionality: a doctrinal approach

As noted by Ojanen, the concept of constitutional unamendability appears almost
weird in a Nordic constitutional context, and the issue has attracted only limited
attention in Nordic constitutional scholarship.111 The same is, naturally, true for
the idea of unconstitutional constitutional amendments.

Two potential reasons for this disinterest is the Swedish historic attachment to
the concept of democracy, interpreted as parliamentary supremacy, and the
restrained attitude towards judicial review. It should, however, be noted that both
of these intertwined features of Swedish constitutional law are of declining
importance — to a large extent due to the influence of European law.!!?

But what scope does the Instrument of Government allow for courts to review
constitutional amendments? The starting point for any such discussion must be
the provision on judicial review in Chapter 11 Article 14 of the Instrument of
Government, which reads:''3

If a court finds that a provision conflicts with a rule of fundamental law or other
superior statute, the provision shall not be applied. The same applies if a stipulated
procedure has been disregarded in any important respect when the provision
was made.

In the case of review of an act of law under paragraph one, particular attention shall
be paid to the fact that the Riksdag is the foremost representative of the people and
that fundamental law takes precedence over other law. 14

The first section of the article provides that constitutional review shall be exercised
in two different situations: (1) if there is a material, or substantive, conflict
between a provision and a fundamental law; and (2) if a provision has been

10By]l and Cameron, supra n. 102, p. 605.

i, Ojanen, ‘Constitutional Unamendability in the Nordic Countries’, 21 European Journal of
Law Reform (2019) p. 385.

"2Nergelius, supra n. 105, p. 17 and p. 125.

3Author’s translation.

1]t should be noted that not only courts, but also administrative authorities are required to
perform judicial review of legislation, see Chapter 12 Article 3 of the Instrument of Government. See
Sfurther H. Wenander, ‘Administrative Constitutional Review in Sweden: Between Subordination
and Independence’, 26 European Public Law (2020) p. 987. This topic is not addressed further here.
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enacted in a formally, or procedurally, flawed manner. The second section, which
highlights the importance the Riksdag, can primarily be seen as a reminder to the
judiciary that constitutional review should be exercised with caution.

It is clear that the main gist of the article is to open up for courts to review
whether a piece of ordinary legislation, or any other inferior legal norm, is in
conflict with the substance of the constitution (e.g. introduction of the death
penalty in violation of Chapter 2 Article 4 of the Instrument of Government), or
suffers from procedural flaws (e.g. the requirement that legislative proposals must
be remitted to relevant authorities and other stakeholders has been disregarded, in
violation of Chapter 7 Article 2 of the Instrument of Government). But does
Chapter 11 Article 14 permit courts to review constitutional amendments? There
is no clear answer to this question in the preparatory works to the Instrument of
Government and there are no court decisions dealing with the issue.

When it comes to procedural unconstitutionality, a plain reading of the article
would seem to imply that review of constitutional amendments can be justified.
Arguably, the question hinges on the meaning of the word ‘provision’ (in Swedish
foreskrift) in Chapter 11 Article 14. It could be argued that the word refers to a
provision of ordinary law (or another inferior norm) and not to a provision of
constitutional law. This seems to be how the word provision is used in the first
sentence of Chapter 11 Article 14 (‘a provision conflicts with a rule of fundamental
law or other superior statute’). Were this to be the case, it would seem that formal
review of constitutional amendments is ruled out.

However, the word provision ought to be interpreted in a structural manner,
taking other parts of the Instrument of Government into account. In Chapter 8
Article 1 of the Instrument of Government it is provided that ‘provisions are
adopted by the Riksdag by means of an act of law and by the Government by
means of an ordinance’. It is further stated that the Riksdag and the Government
may authorise state and local authorities ‘to adopt provisions’. In this article, it
would seem that the word provision is used as a collective description for all legal
norms within the Swedish internal legal system — including constitutional laws.
Such an interpretation finds support in the preparatory works to Chapter 8 Article
1, where it is stated that in the Instrument of Government binding rules of law are
referred to as provisions.''> With this understanding of the word provision, it
would seem that Chapter 11 Article 14 of the Instrument of Government does
allow for judicial review of formal unconstitutionality.

Even if the issue has not been addressed in Swedish legal scholarship or in the
jurisprudence of the Swedish Supreme Courts, it can, therefore, be argued that

1156,¢ Swedish Government Official Report, SOU 2008:125, En reformerad grundlag [A reformed
constitution], p. 545, https:/[www.regeringen.se/rattsliga-dokument/statens-offentliga-utredningar/
2008/12/s0u-2008125/, visited 24 April 2024.
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Swedish courts could refuse to apply a constitutional amendment on the basis that
the amendment has not been enacted in accordance with the procedure set out in
the Instrument of Government. It would indeed be unsatisfactory if the courts
could not review the validity of a constitutional amendment which had been
enacted in violation of the stipulated decision-making procedure, for instance if
the Riksdag decided to amend the constitution by a single decision.

Notably, cases of competence-based formal unconstitutionality are not an issue
when it comes to the review of constitutional amendments in Sweden. This is so,
whilst the Instrument of Government allows for the enactment or amendment of
constitutional laws under one unified procedure. Or, using the terminology of
Albert, Sweden has a ‘comprehensive single track’ procedure for the enactment
and amendment of constitutional laws.!'®

Aside from the episode related in the prologue, the idea that a constitutional
amendment could be conflict with the substance of the constitution seems never
to have been contemplated in Swedish jurisprudence. Perhaps for good reason,
seeing as there is scant support for reaching the conclusion that Swedish courts
can set aside a constitutional amendment as being materially unconstitutional.

The wording of Chapter 11 Article 14 of the Instrument of Government makes
explicit that substantive judicial review can only be exercised when an inferior
legal provision is in conflict with a hierarchically superior legal provision. The
article, in this respect, restates the essence of the lex superior principle. This entails
that in order for substantive review of constitutional amendments to fall within
the scope of Chapter 11 Article 14, one would have to argue that there exist an
internal hierarchy within the Swedish constitutional provisions. Such an
argument is, however, difficult to demonstrate.

First, the Swedish constitutional laws do not contain any provisions or
principles that are explicitly unamendable. Second, there is only one procedure
available for adopting constitutional amendments. Whereas several procedures to
amend the constitution, with escalating levels of rigidity, can give credence to the
argument that some constitutional provisions are hierarchically superior to others,
no such distinctions exist in Swedish constitutional law. Third, it is explicitly
stated in the Instrument of Government that the Riksdag can both amend
existing constitutional laws and enact new constitutional laws using the same
procedure. This implies that constitutional amendments have the same
hierarchical position as the ‘original’ constitution.

If the words of the Swedish constitution are to be given serious consideration,
this makes it rather difficult to argue that certain constitutional amendments

ought to be out of bounds for the Riksdag.

16Albert, supra n. 10, p. 178.
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Using the typology set out above it would seem that the Swedish constitution
only recognises procedural unconstitutionality.

Unconstitutionality: the delegation theory

Turning to the delegation theory, it could be argued that it is still possible to find
implicit limits regarding the kind of amendments that the Riksdag should be
considered authorised to adopt — regardless of what follows from a textual reading of
the Instrument of Government. The basis for the recognition of such implicit limits
is, of course, the distinction between the primary constituent power of the people to
enact a constitution, and the delegated secondary constituent power of the Riksdag
to amend the constitution. In essence then, the Riksdag’s power to amend the
constitution should, according to the delegation theory, be limited to such
amendments that do not change the core, or the basic structure, of the constitution.

Any such approach would, as noted above, have to disregard the fact that the
Instrument of Government makes no distinction between the primary
constituent power to enact a constitution, and the secondary constituent power
to amend the existing constitution. Rather, the sole power of constitution-making
and amendment rests with the Riksdag.

Such an approach would also have to disregard the particular features of the
Swedish evolutionary version of constitutionalism, which traditionally has been
founded on ideas of a political (rather than legal) view of the constitution and a
conception of democracy as parliamentary government. In the Swedish
constitutional context, then, the idea of popular sovereignty — or constituent
power — is intimately connected to the concept of representative government.'”
This, among other things, manifests itself in the fact that the Riksdag has the
power both to enact a new constitution and to amend the constitution, using the
same decision-making procedure.

Arguably, it makes little sense to speak of constituent power as a legal criterion
for the validity of constitutional provisions within the Swedish context, at least in
the meaning that is afforded the concept in the delegation theory. Rather, the
Swedish view of the Riksdag as having unlimited powers to enact (and
fundamentally change) the constitution seems to bear a resemblance to the
doctrine of parliamentary sovereignty as found in the UK.!'® In a sense, then, the
idea of a constituent power unbound by any prior constitutional rules is prevalent
in Swedish constitutional law. But instead of vesting the people with this power, in

17Byll and Cameron, supra n. 102, p. 613.
V8CFP. Eleftheriadis, ‘Parlimentary Sovereignty and the Constitution’, 22 Canadian Journal of
Law and Jurisprudence (2009) p. 267.
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accordance with the delegation theory, the Swedish view seems to be that
constituent power lies in the hands of the Riksdag,.

However, in my view, the notion that the Riksdag would enjoy unlimited
power is open to similar conceptual critique that I have voiced against the
delegation theory’s notion that the people have extra legal constitution-making
powers.!! The reliance on sovereignty and constituent power as legal concepts

appear to be dead ends.

Summarising the Swedish perspective

One characteristic feature of Swedish constitutional law is its evolutionary
development, from autocratic rule to a modern liberal constitutional
democracy: a development that has predominantly taken place within the
formal boundaries of the existing constitutional laws, that is, without any
significant legal rupture.'?°

Another essential feature of the Swedish constitution is its focus on popular
sovereignty in the form of a parliamentary form of government and — as an
implication thereof — a restrained attitude of Swedish courts towards judicial
review, which is fading in the face of the influence of European law.

In brief, the Swedish constitution would seem to grant the Riksdag unlimited
power to amend the constitution, or even to enact a new constitution.
Furthermore, the prescribed procedure for constitutional amendments, or
enactment, is not very rigorous: two simple majority decisions by the Riksdag,
separated by a general election (with the, never used, possibility of a
referendum).

The Swedish constitution seems to envisage the possibility for courts to review
procedurally unconstitutional constitutional amendments, but not to review
other forms of unconstitutionality. The delegation theory of unconstitutional
constitutional amendments seem foreign to the Swedish constitutional system,
which may be connected to fact that the Swedish constitution makes no
distinction between the primary constituent power to enact a constitution and the
secondary constituent power to amend a constitution. Both of these powers can,
in the Swedish context, be exercised on identical terms by the Riksdag.

CONCLUDING REMARKS

Theoretical justifications for legal doctrines are essential. The delegation theory
of unconstitutional constitutional amendments provides an impressive first

98¢ supra n. 89 and accompanying text.
120Byll and Cameron, supra n. 102, p. 612.
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comprehensive account of how to justify the position that procedurally
immaculate constitutional amendments may still be viewed as unconstitutional.
However, as has been demonstrated in this article, the delegation theory’s
aspirations of providing a globally applicable and coherent theoretical
framework for the doctrine of unconstitutional constitutional amendments
can be questioned.'?!

The main aim here has been to subject theory to constitutional law’s doctrinal
realities. First and foremost, this means paying due regard to the constitutional text
as found in specific constitutional settings. This approach has revealed that, to a
substantial part, the doctrine of unconstitutional constitutional amendments can be
justified without relying on the delegation theory’s distinction between constituent
and constituted powers. The proposed typology of unconstitutionality highlights
the importance of paying attention to constitutional design when applying the
doctrine of unconstitutional constitutional amendments in specific jurisdictions.

Even so, it cannot be disregarded that the question of implicit substantive
unconstitutionality will not find any conclusive answer by relying on
constitutional exegesis. Indeed, the concept itself implies that answers will
have to be found elsewhere. In this respect, some potential shortcomings of the
delegation theory have been addressed here. It has been demonstrated that the
delegation theory’s reliance on the concept of constituent power can be criticised
as being both unnecessary and internally inconsistent: unnecessary, because it is
quite possible — and probably even preferable — to justify implicit
unamendability on other grounds than constituent power theories; internally
inconsistent, because the delegation theory seems to conflate the people as being
the bearers of constituent power with the question of how constituent power
can legitimately be exercised.

Using the constitutional setting of Sweden as an example, it has further
been suggested that the distinction between constituent and constituted
powers may appear artificial in constitutional democracies whose historical
experiences can be characterised as evolutionary, rather than revolutionary,
and where the concept of democracy is closely related to a parliamentary form
of government.

However, the Swedish view, that parliament has unlimited powers to enact
(or fundamentally change) a constitution, seems theoretically as unconvincing
as the delegation theory’s view that the primary constituent power of the people
is an extra legal authority, unbound by any legal rules. Whereas the Swedish
view seems to completely negate the existence of implicit unamendability, the
delegation theory provides an account of implicit unamendability that is both

121Cf Roznai, supra n. 6, p. 9.
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doctrinally and theoretically unconvincing. This begs the question: what is the
alternative?

Ordinarily, the doctrinal approach outlined in this article will suffice to
disentangle questions of whether constitutional amendments are unconstitu-
tional. That is, under ordinary circumstances there should be wide acceptance of
the position that constitutional amendments are valid, provided that they have
been enacted in accordance with the procedure set out in the constitution and do
not contradict explicitly unamendable rules or principles.

The thorny question, of course, is what to make of amendments that can be
said to violate core democratic or rule of law principles without transgressing
any explicit limits provided for in the constitutional text. There is no doubt, in
my mind, that there is in principle a strong case for accepting at least a limited
doctrine of unconstitutional constitutional amendments under such circum-
stances. Whether, and how, that case can be translated into legal doctrine is
bound to be subject to reasonable disagreement. In other words, it is unlikely
that any one ‘ultimate justification’ for implicit unamendability will find
acceptance across jurisdictions.

In response to this, it could be argued that the delegation theory is simply
one justification, which may find support in some jurisdictions but not in
others. To that I would respond that as a legal doctrine the delegation theory is
both arbitrary and unnecessary — which I have tried to demonstrate in this
article. Arguably, one major shortcoming of the delegation theory as a legal
doctrine is that it claims to provide a ‘definitive’ answer to the question of what
gives the constitution legal validity, by relying on a specific and highly contested
theory of constituent power. Essentially, what the delegation theory proposes is
a criterion for validity of the legal system. On such a profound legal
philosophical issue, there is bound to be reasonable disagreement. It could also
be argued that reliance on any such contested theory exposes legal doctrine to
inevitable critique, since there is no way to determine whether any such theory is
‘correct’.!??

Bearing this in mind, it is preferable to ground a legal doctrine of implicit
unamendability on other factors. One such approach has been outlined by
Dixon and Landau.'?® They propose that a unconstitutional constitutional
amendment doctrine should be limited to cases where an amendment threatens
to erode democracy, and that this determination can be aided by engagement
with transnational constitutional law — that is, taking on board institutional
practices and jurisprudence in other democratic constitutional systems. On a

122CfA. Peczenik, ‘Juridikens allminna liror’[“The general doctrines of law’], Svensk Juristtidning
(2005) p. 249.
123Dixon and Landau, supra n. 11.
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similar note, it has been suggested that norms constituting ius cogens, or
international or regional human rights law, could be used to justify implicit
unamendability.!?4

These approaches are, much like the delegation theory, conceptual
possibilities (not necessities), and need to be the subject of further elaboration
within specific constitutional contexts. In my view, however, they share the
advantage of having the potential to find support in existing legal doctrines in
most democratic constitutional systems, in the sense that such systems have far-
reaching constitutional commitments to democracy and fundamental
rights — something which is arguably not the case when it comes to the
concept of constituent power proposed by the delegation theory.
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