CHAPTER I

Reasonable Pluralism and the Domain of the Political
How the Weaknesses of John Rawls’s Political Liberalism Can
Be Overcome by a Justificatory Liberalism

Introduction

John Rawls’s political liberalism is best understood as a response to the
fact that the free exercise of human reason in modern democratic societies
leads us to embrace a ‘diversity of reasonable comprehensive doctrines’.”
Because of this, Rawls insists, any (successful) attempt to unite society on a
shared comprehensive doctrine requires the oppressive use of state power
to suppress competing, reasonable, comprehensive doctrines. If we are to
achieve unity without oppression we must ‘all affirm’ a public political
conception (PL: 38) that is supported by, or at least does not conflict with,
the diverse reasonable comprehensive doctrines that characterize our dem-
ocratic societies. This political conception is a ‘module’ that fits into our
many reasonable, irreconcilable, comprehensive views. And because this
political conception can be affirmed by all reasonable comprehensive
doctrines, oppressive state power is not required to uphold it.

In the first part of this essay I argue that Rawls’s conception of the
political is an inadequate response to the threat of state oppression under
conditions of reasonable pluralism. I argue that the free use of human
reason leads to reasonable pluralism over most of what we call the political;
the political issues not characterized by reasonable pluralism are, as Rawls
admits, few and highly abstract. So narrow and thin is this consensus that
Rawls is driven to accept a conception of the political that allows citizens to
appeal to their comprehensive doctrines when justifying the employment
of state power against their fellows. Thus, I shall argue, political liberalism
does not avoid state oppression based on comprehensive views. In the
second part of the essay I try to show how justificatory liberalism provides
a conception of the political that both (1) takes seriously the fact that the

" John Rawls, Political Liberalism (New York: Columbia University Press, 1993), p. 36. (Henceforth
referred to as PL.)
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10 Reasonable Pluralism

free use of human reason leads us to sharply disagree in the domain of the
political and (2) articulates a conception of the political according to which
the coercive intervention of the state must be justified by public reasons.

I. Political Liberalism

1. The Basic Argument

1.1. Rawls tells us that his motivation for writing Political Liberalism was
the realization that, as presented in A Theory of Justice, justice as fairness
was a ‘comprehensive, or partially comprehensive” doctrine (PL: xvi).

The serious problem is this. A modern democratic society is characterized
not simply by a plurality of comprehensive religious, philosophical and
moral doctrines, but by a pluralism of incompatible yet reasonable com-
prehensive doctrines. No one of these doctrines is affirmed by citizens
generally. Nor should one expect that in the foreseeable future one of
them, or some other reasonable doctrine, will ever be affirmed by all, or
nearly all, citizens. Political liberalism assumes that, for political purposes, a
plurality of reasonable yet incompatible comprehensive doctrines is the
normal result of the exercise of human reason within the framework of free
institutions of a constitutional regime. (PL: xvi)

Elsewhere Rawls goes so far as to claim that there exists a plurality of
‘perfectly reasonable’ comprehensive doctrines (PL: 24n). This reasonable
pluralism of comprehensive views renders them unacceptable as bases for
the justification of political power. ‘[Political power is always coercive
power backed by the government’s use of sanctions’ (PL: 136). Now, says
Rawls, according to the ‘liberal principle of legitimacy’: ‘our exercise of
political power is fully proper only when it is exercised in accordance with
a constitution the essentials of which all citizens as free and equal may
reasonably be expected to endorse in the light of principles and ideals
acceptable to their common human reason’ (PL: 137). Thus, it would
seem that because there exists a reasonable plurality of comprehensive
doctrines, basing the justification of political power on any single doctrine —
or subset of comprehensive doctrines — would violate the liberal principle of
legitimacy.

This leads Rawls to seek a political conception that ‘all afhirm’ (PL: 38)
and is ‘shared by everyone’ (PL: xix). Such a conception would be
supported by, or at least not conflict with, the diverse reasonable compre-
hensive doctrines that characterize our democratic societies. This political
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conception is a ‘module’ (PL: 12-13, 144~5)” that fits into our many
reasonable, yet irreconcilable, comprehensive views. And because this
political conception can be affirmed by all reasonable comprehensive
doctrines, oppressive state power is not required to uphold it (PL: 37).
Justice as fairness is offered as such a political conception: ‘If justice as
fairness were not expressly designed to gain the reasoned support of
citizens who affirm reasonable although conflicting comprehensive doc-
trines . . . it would not be liberal’ (PL: 143).

1.2. Let us make this argument more precise. Rawls argues:

(1)

(2)

(3)

(4)

(s)
(6)

(7)
(8)

)

The Principle of Liberal Legitimacy (LL): The exercise of political
power is legitimate only if it accords with a constitution the essentials
of which all free and equal citizens may reasonably be expected to
endorse.

In our democratic societies, there exists a reasonable pluralism of
comprehensive religious, philosophical and moral views.

If (i) free and equal citizen Alpha holds a reasonable comprehensive
view C,, and (ii) if citizen Beta’s reasonable comprehensive view Cg
is ‘irreconcilable’ with C,, then (iii) Alpha cannot reasonably be
expected to endorse Cg.

If Alpha cannot reasonably be expected to endorse Cg, he cannot
reasonably be expected to endorse a constitution whose justification
requires endorsing Cg.

Therefore, a constitution relying on Cg as in step 4 violates LL
(step 1).

Given step 2, for every reasonable comprehensive view C, there exists
another reasonable comprehensive view held by some free and equal
citizen that is irreconcilable with it.

Therefore, there exists no constitution satisfying LL that requires the
endorsement of any specific comprehensive view.

However there exists a political conception P such that there exists no
reasonable comprehensive view C,, where it is the case that C, is
irreconcilable with P.

Given step 8, a constitution relying on P for the justification of
political power does not violate LL.

* See also Rawls’s ‘Reply to Habermas’, Journal of Philosaphy, vol. 92 (March 1995), pp. 132-80,
p- 143 (hereafter referred to as RH).
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Step (3) is necessary. Fundamental to Rawls’s political liberalism is the
(uncontentious) claim that it is unreasonable to expect a person to endorse
an otherwise reasonable comprehensive view that is irreconcilable with his
own reasonable view. Step (8) also seems necessary; unless (8) holds, a
constitution depending on P is open to the same objection as a constitu-
tion depending on a comprehensive view. Interestingly, Rawls sometimes
qualifies the claim in (8). He tells us, for example, that consensus on
the political conception should include ‘all the reasonable opposing
religious, philosophical, and moral doctrines likely to persist over generations
and to gain a sizable body of adherents (PL: 15).° This suggests an

alternative to step 8:

(8%) However there exists a political conception P such that there
exist few reasonable comprehensive views C,, where it is the case
that C, is irreconcilable with P.

As we will see, whether we adopt (8) or (8*) has important implications for
Rawls’s political liberalism.

2. Comprehensive Views and the Political Conception

2.1. Rawls’s core argument — and so his entire political liberalism —
apparently depends on the contrast between comprehensive views and
the political conception. Rawls repeatedly describes as ‘comprehensive’,
‘philosophical’, ‘moral’, and ‘religious’ ‘doctrines’ (PL: xxv, 4, 36, 38, 160)
or ‘beliefs’ (PL: 63). Indeed, so often does Rawls characterize comprehen-
siveness in terms of moral, religious and philosophical doctrines or beliefs
that a reader may be tempted to conclude:

C is comprehensive if and only if it is a moral, religious or philosophical
doctrine or belief.

This would make sense of Rawls’s insistence that ‘political liberalism
applies the principle of toleration to philosophy itself (PL: 10). Just as a
traditional liberal political order tolerates a variety of religious views and
does not invoke any in the justification of laws and policies, Rawls
apparently seeks to tolerate all reasonable philosophical and moral doc-
trines while abjuring appeal to any in the justification of constitutional
essentials. But though tempting, this would be wrong. Rawls is clear that:

> My empbhasis.

https://doi.org/10.1017/9781009067867.003 Published online by Cambridge University Press


https://doi.org/10.1017/9781009067867.003

Political Liberalism 13

the distinction between the political conception and other moral concep-
tions is a matter of scope; that is, the range of subjects, to which a
conception applies and the content a wider range requires. A moral con-
ception is general if it applies to a wide range of subjects, and in the limit to
all subjects universally. It is comprehensive when it includes conceptions of
what is of value in human life, and ideals of personal character, as well as
ideals of familial and associational relationships, and much else that is to
inform our conduct, and in the limit to our life as a whole. A conception is
fully comprehensive if it covers all recognized values and virtues within one
rather precisely articulated system; whereas a conception is only partially
comprehensive when it comprises a number of, but by no means all,
nonpolitical values and virtues and is rather loosely articulated. Many
religious and philosophical doctrines aspire to be both general and com-
prehensive. (PL: 13)

Comprehensive and general doctrines cover a wide range of topics, values
and ideals applicable to various areas of life while, in contrast, the scope of
the political is narrow.

However, Rawls tells us later on that ‘[m]ost people’s religious, philo-
sophical, and moral doctrines are not seen by them as fully general and
comprehensive, and these aspects admit of variations and of degree’ (PL:
160). It is not certain whether Rawls believes that most people are correct
in this self-conception, but it seems clear that they must be. Few people
have all-embracing philosophies of life that provide a single, coherent
perspective on questions of value, human character and social life.* So
most people do not actually possess, and so cannot rely on, (fully)
comprehensive moral, religious and philosophical doctrines.

2.2. Once we recognize that Rawls’s argument is against comprehensive
views qua systems of thought that are wide in scope and rich in content,
ranging over many areas of life, we see that the argument does not exclude
moral, religious or philosophical beliefs — as opposed to comprehensive
views or general theories — from serving as the basis for an exercise of
political power that passes the test of Liberal Legitimacy. That a belief is
moral, religious or philosophical does not itself show that it is compre-
hensive or general. Indeed, Rawls himself indicates that the political
conception has moral, epistemological and metaphysical elements

* T do not mean to bemoan this fact. It is difficult not to be a bit frightened by those who embrace fully
comprehensive and general views of life. They remind one of Isaiah Berlin’s ‘hedgehog’ who sees
only one truth, as opposed to the ‘fox” who grasps the plurality of considerations. Isaiah Berlin, 7/¢
Hedgehog and the Fox (London: Weidenfeld & Nicolson, 1953).
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(PL: 10, 11, 13, 62). Moral, religious and philosophical beliefs need not
be, and very often are not, comprehensive or general. They may cover a
limited topic and stand alone. Consider, for example, the beliefs that: (A)
God exists; (B) the external world is real, and a proposition is true if it
describes the world accurately; (C) children should respect their parents;
(D) stealing is wrong; (E) people who work hard deserve more than those
who do not.

For each of these beliefs, it could be argued that: (1) it is narrow in
scope, and is embraced by a wide variety of people with different compre-
hensive views and (2) it is the object of a wide, though certainly not
complete, consensus in the United States. (A), for example, meets the test
of (8%). Belief (B) is interesting; it is philosophical, and is debated by
philosophers, but there is probably much more consensus on it than on
any political claim that Rawls makes. Beliefs (C)—(E) are all very widely
shared moral beliefs, though it seems that Rawls is one of the few who
denies (E).°

It might be objected that, although (A)—(E) are simply beliefs and not
comprehensive doctrines, they are inevitably embedded in some compre-
hensive doctrine; thus appeal to them necessarily brings some comprehen-
sive doctrine into play. In reply, though, we can first query whether this is
so. Many people have abstract and isolated intuitions that there is a deity,
that true statements in some way correspond to a real external world or
that certain actions simply are morally right or wrong. But second, Rawls’s
doctrine of an overlapping consensus (see §3.1) relies on comprehensive
doctrines supporting a shared political conception. So that a belief such as
(A) is endorsed by a wide variety of religious and philosophical views
hardly constitutes an objection to advancing it in the justification of
constitutional essentials: it shows that it is an object of an overlapping
consensus.

This may seem to be making too much of a small point: all Rawls has to
do is be clear that the test of Liberal Legitimacy requires the rigorous step
(8) rather than the looser (8*). For while (A)—(E) may be endorsed by the
huge majority of reasonable citizens, each is rejected by some reasonable
citizen. However, we still see from all this that it is not comprehensive
doctrines that Rawls must object to, but simply appeal (in the justification
of constitutional essentials) to any reasonable belief b when it is the case
that some citizen entertains a reasonable belief that is irreconcilable with b.
The relevant distinction is not between the comprehensive and the

> For a discussion, see my Social Philosophy (Armonk, Ny: M. E. Sharpe, 1999), chs. 6, 9.
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political, but the reasonably disputed and the not reasonably disputed.
Thus, it would appear that we should reformulate step (3) as:

If (i) free and equal citizen Alpha holds a reasonable comprehensive view
Cg and (ii) if Beta’s reasonable belief b is ‘irreconcilable’ with C,, then (iii)
Alpha cannot be reasonably expected to endorse b.

But this is still not quite correct. As we have seen, Rawls himself apparently
admits that most people do not possess fully comprehensive doctrines.
Suppose Alpha is one of these citizens whose views do not hang together
into a highly coherent scheme; but suppose that, while he does not obtain
the integration of a fully comprehensive view, he still has various reason-
able beliefs, and b is inconsistent with them. His system of beliefs is
‘partially comprehensive’ insofar as it does form some sort of system, but
it has no single or few leading idea(s), and a number of issues are not
covered. It still would seem unreasonable to expect him to endorse b.
Thus, we have:

(3*) If (i) free and equal citizen Alpha holds a reasonable belief b, and (ii)
if reasonable belief b is ‘irreconcilable’ with b,, then (iii) Alpha
cannot be reasonably expected to endorse b.

Some might object that downgrading the source of Alpha’s objection to b
from that premised on a comprehensive view of life to a mere reasonable
belief undermines the conviction that it is wrong to expect Alpha to
endorse b. But it is hard to see why this should be so. Alpha is not a
schizoid personality without an integrated belief structure; he has obtained
sufficient integration such that, having considered his other beliefs and
values, he has come to a reasonable belief that b,. To disregard this still
seems to ignore his status as a free and equal person. Recall, moreover, that
Rawls does not think that most people possess fully comprehensive doc-
trines (§2.2): to insist that only fully comprehensive doctrines are the
grounds for genuine complaints based on LL implies that most citizens
are precluded from appealing to LL. Surely this would be an unwelcome
result for a political liberal.

2.3. Having freed ourselves of the confusing and distracting reference to
comprehensive doctrines, Rawls’s claim must be that only political beliefs
pass the implied test of (3*), and so can satisfy LL. But now it is hard to see
how this can be explained simply as a difference in scope; although the
political may well have a more limited scope than a religious, philosophical
or moral fully comprehensive doctrine, it is implausible to suppose that,
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inherently, any religious or moral belief is of greater scope than any
political belief. Why should we believe that?

We have seen that sometimes Rawls indicates (1) that the political
conception is a ‘module’ that fits into many comprehensive views
(PL: 12-13, 144—5); the implied contrast might be to (2) a religious or
moral belief that is inherently non-modular, necessarily presupposing an
entire comprehensive doctrine. However, we already rejected the second
claim (§2.2). Regarding (1) I have argued elsewhere that conceptions of
the political can themselves be deeply influenced by one’s moral, religious
and philosophical beliefs and so are themselves open to dispute.®
Employing the familiar distinction between a concept and a conception,”
it seems that the concept of the political perspective is characterized by
competing conceptions. A Marxist has very different ideas about the nature
of politics from that of a political liberal, or a libertarian or a
Fundamentalist. It is important to stress that this is not the banal point
that the Marxist, political liberal, libertarian, and Fundamentalist all have
different political proposals - it is the more interesting point that they
entertain different conceptions of the political. As Habermas notes, ‘the
boundaries between public and private’ [by which he means the political
and non-political] are ‘historically shifting’ and ‘in Aux’® — indeed, they
have been one of the main sources of dispute between different ‘compre-
hensive’ theories of theories of self and society — i.e. what we often call
‘political theories’. The concept of politics, it has been argued, is ‘essen-
tially contested’, being composed of a number of dimensions that can be
ordered differently, producing different conceptions, each of which is a
reasonable interpretation of the concept.’

Perhaps I have misunderstood Rawls. Like Habermas, I have read Rawls
as positing a logically basic (in Habermas’s words, an ‘a priori’) distinction

o

See my ‘Reason, Justification and Consensus: Why Democracy Can’t Have It All’, in James Bohman and
William Rehg (eds.), Deliberative Democracy (Cambridge, Ma: MIT Press, 1997), pp. 207—42. The
comments in this paragraph sketch the conclusions of a much longer argument present there.

For helpful discussions of this distinction, see Christine Swanton, Freedom: A Coherence Theory
(Indianapolis: Hackett, 1992), ch. 1; Fred D’Agostino, Free Public Reason (New York: Oxford University
Press, 1996), ch. 2. See also Rawls, A Theory of Justice (Cambridge, Ma: Harvard University Press, 1971),
p- 55 Ronald Dworkin, Law’s Empire (Cambridge, ma: Harvard University Press, 1986), p. 71.

See Jiirgen Habermas, ‘Reconciliation through Public Reason: Remarks on John Rawls’s Political
Liberalism’, The Journal of Philosophy 92 (March 1995), pp. 109—31, p. 129. See also S. I. Benn and
G. F. Gaus, ‘The Liberal Conception of the Public and Private’, in Benn and Gaus (eds), Public and
Private in Social Life (New York: St Martin’s Press, 1983), pp. 31-65.

See William E. Connolly, The Terms of Political Discourse, 2nd edn (Princeton, Nj: Princeton
University Press, 1983), ch. 1. See also W. B. Gallie, ‘Essentially Contested Conceprs’, in his
Philosophy and the Historical Understanding (New York: Schocken, 1968), ch. 8.
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between the political and non-political spheres.”® And at times Rawls
certainly suggests this. For example, in the above quotation (§2.1) Rawls
explains the difference in scope between comprehensive doctrines and the
political conception by pointing out that ‘[a] conception is fully compre-
hensive if it covers all recognized values and virtues within one rather
precisely articulated system; whereas a conception is only partially com-
prehensive when it comprises a number of, but by no means all, non-
political values and virtues and is rather loosely articulated’. The italicized
phrase suggests that the distinction between the political and the non-
political is logically prior to the distinction between the comprehensive and
the political: Rawls explicates a comprehensive doctrine as one that appeals
to nonpolitical values. Elsewhere Rawls seems to posit a basic distinction
between the ‘political’ and the ‘social’, the latter being the realm of
‘comprehensive doctrines of all kinds — religious, philosophical, moral’
(PL: 14). It would seem that on this view we need to know what are the
boundaries of the political before we can know whether a doctrine is
comprehensive. Habermas would thus seem correct that Rawls’s political
liberalism relies on a logically basic contrast between the concepts of the
political and non-political (or social), one that on reflection seems dubious
and contentious. That the political is focused on the justice of the basic
structure (PL: Lecture VIII) is a reasonable — perhaps the correct — view,
but it is by no means an uncontentious conception of the political
endorsed by all reasonable citizens.

An alternative, however, is to understand the political conception as
constructed out of that which we share. On this reading the nonpolitical is,
by definition, those matters on which our use of reason leads us to
different, reasonable conclusions. It is, by its very nature, the realm of
reasonable pluralism. In contrast, we can define the political as those
matters on which human reason converges, and so necessarily generates
constitutional principles that satisfy the Principle of Liberal Legitimacy.""

This approach to identifying the political avoids the problems I have
thus far been canvassing. It does not rely on the ideas of a ‘comprehensive
doctrine’, or a priori or uncontroversial (within the limits of reasonability)
notions of what is inherently political, moral, philosophical or religious.
To be sure, it implies that what prima facie appears to be a moral belief can

*° Habermas, ‘Reconciliation through Public Reason’, op. cit., p. 129.

" Rawls’s notion of ‘political constructivism’ (PL: Lecture III) suggests this interpretation, but even
there Rawls supposes a prior understanding of what is political. Only by assuming a prior
conception of the political can we make sense of the claim that ‘political constructivism is limited
to the political’ (PL: 89).
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end up part of the political, but Rawls expressly allows this: the political
conception, he tells us, ‘is a moral conception worked out for a specific
kind of subject, namely, for political, social, and economic institutions’
(PL: 11)."* Let us explore, then, this constructed understanding of the
domain of the political.

3. The Political: Where Human Reason Agrees?

3.1. Fred D’Agostino has identified two ways in which human reason can
agree: consensus and convergence.”” A consensus argument seeks to show
that everyone has reason R to accept b. Such an argument seeks to show
that we share a reason for endorsing b. In contrast, a convergence argu-
ment seeks to show that we have different reasons for endorsing b, though
we all have some reason for endorsing it. Rawls employs both types of
arguments in his case for agreement on the political.

Rawls argues that the political conception can be justified as free-
standing (PL: 10): it is based on a conception of persons as reasonable
and rational, free and equal — a conception that is said to be implicit in our
democratic society, and so shared by all. Justice as fairness thus expresses a
‘shared reason’ (PL: 9). Rawls thus argues that justice as fairness is a
justified political conception as it articulates the requirements of the
concepts of the person and society that all reasonable citizens in our
democratic societies share. However, Rawls does not believe that this
exhausts justification. In later stages of justification — what he refers to as
‘tull’ and ‘public’ justification’ — citizens draw on their full range of beliefs
and values and find further reasons for endorsing the political conception
(RH: 142-3). Thus ‘overlapping consensus’ constitutes a convergent
public justification, drawing on our various ‘comprehensive doctrines’.

3.2. The key idea, then, is that the political conception exemplifies a
consensus and convergence of the powers of our reasoning. The content
of this political conception is ‘broadly liberal in character’:

By this I mean three things: first, it specifies certain basic rights, liberties,
and opportunities (of the kind familiar from constitutional democratic
regimes); second, it assigns a special priority to these rights, liberties and
opportunities, especially with respect to claims of the general good and of

' Once again, Rawls suggest here that some topics are inherently (and within the bounds of
reasonability) uncontroversially political.
> D’Agostino, Free Public Reason, op. cit., pp. 30-1.
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perfectionist values; and third, it affirms measures assuring all citizens
adequate all-purpose means to make effective use of their basic liberties
and opportunities. (PL: 223)

Justice as fairness, we are told, is simply one such liberal conception;
because ‘each of these elements can be seen in many different ways, so
there are many liberalisms’ (PL: 223). This is significant: Rawls believes
that there are diverse interpretations of the basic concept of a liberal
political order. Indeed, he insists that ‘iz is inevitable and ofien desirable
that citizens have different views as to the most appropriate political concep-
tion; for the public culture is bound to contain different fundamental ideas
that can be developed in different ways’ (PL: 227)."* Rawls also accepts
that citizens arguing in good faith and employing public reason will not
accept ‘the very same principles of justice’ (PL: 214).

Now in many ways this is puzzling. If citizens entertain ‘different views
as to the most appropriate political conception’ a society cannot be well-
ordered. In a well-ordered society ‘everyone accepts, and knows everyone
accepts, the very same principles of justice’ (PL: 35). It thus seems that
reason will not itself lead us to a well-ordered society; the reasoning of free
and equal citizens may lead them to all accept the liberal concept of justice,
but will not lead them to all embrace justice as fairness, the ‘very same
principles of justice’ or the same views of constitutional essentials. And no
evidence indicates that Rawls believes disputes about the favored political
conception and the principles of justice are a sign that some citizens are
either irrational or unreasonable. Indeed, it seems an instance of the
‘burdens of judgment’, which was originally introduced to show why we
disagree about moral, philosophical and religious matters. In his account of
the burdens of judgment, Rawls stresses the complexity of value disputes,
and the different way of ordering and weighing values (PL: 54-8). It seems
that it is precisely this complexity in ordering and weighing ‘political
values,” and the complexity of developing democratic ideals, that leads to
competing reasonable political conceptions. Reasonable pluralism does,
after all, apply to political conceptions. At only the most abstract level —
the level of the very concept of a liberal order — does Rawls indicate that
the exercise of the powers of human reason produces agreement. At more
specific levels — and by ‘specific’ here I mean something as abstract as
justice as fairness — our use of reason leads to reasonable disagreement.”’

'+ My emphasis.
y
' John Gray long ago insisted that as soon as we move beyond abstract Rawlsian principles to their
application in specific cases, ‘indeterminacy’ arises. We see here that such ‘indeterminacy’ arises at a
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3.3. Now it may be thought that Rawls’s claim is that: (1) justice as fairness
is a reasonable liberal political conception of justice and (2) citizens living
under it will tend to develop allegiance to it, and thus (3) a society ruled by
justice as fairness will move toward being well-ordered as citizens come to
see that it coheres with their moral, religious and philosophical views.
Thus, we might interpret Rawls as saying that, while reason alone does not
now produce consensus on his favored liberal political conception of
justice, the long-run tendency of a society living under justice as fairness
is to converge on it. As Rawls stresses, there is a path to an overlapping
consensus on justice as fairness that, through a series of steps, leads to a
well-ordered society (PL: 158-68).

However, before a society converges on justice as fairness, there will be
some period in which free and equal citizens exercising their reason will
disagree whether justice as fairness is the favored political conception.
Indeed, it is very difficult to believe that this period will not extend
indefinitely. That the reasoning of free and equal people will someday lead
everyone to accept justice as fairness seems, at best, a controversial predic-
tion. During this period — however long it lasts — the exercise of political
power on the basis of a constitution justified by appeal to justice as fairness
violates the criterion of Liberal Legitimacy. Recall (from §91.2, 2.2):

LL: The exercise of political power is legitimate only if it accords with a
constitution the essentials of which all free and equal citizens may
reasonably be expected to endorse.

(3%) If (i) free and equal citizen Alpha holds a reasonable belief b,, and
(ii) if reasonable belief b is ‘irreconcilable’ with b, then (iii) Alpha

cannot be reasonably expected to endorse b.

Now suppose citizen Alpha believes that the most reasonable liberal
political conception of justice enshrines private property, allows for a social
provision of a minimum income (with no further provision of equality),
and seeks to award people differentially on the grounds of economic desert.
We can assume that this reasonable articulation of the liberal concept of
justice — which is in fact a popular one*® — departs in important ways from
justice as fairness. Assume further that the majority accepts justice as
fairness as the favored political conception; on that basis, they adopt a
constitution that allows socialism, and the legislature proceeds to institute

far more abstract level. John Gray, ‘Contractarian Method, Private Property and the Market
Economy’ in his Liberalisms (London: Routledge, 1989), pp. 161-98 at pp. 169ff., 186ff.
' For a basic exposition, see my Social Philosophy, op. cit., ch. 9.

https://doi.org/10.1017/9781009067867.003 Published online by Cambridge University Press


https://doi.org/10.1017/9781009067867.003

Political Liberalism 21

a market socialist regime. Citizen Alpha, however, has a reasonable belief
that private property ought to be protected by a just constitution; it is thus
unreasonable to expect him to endorse a constitution that allows socialism.
Consequently, if we demand allegiance to the Principle of Liberal
Legitimacy, a society cannot start on the path to being well-ordered under
justice as fairness.

3.4. It might be replied in Rawls’s defense that, while there may be
reasonable disagreement as to whether justice as fairness is the favored
political conception, rational and reasonable citizens can reach consensus
on constitutional essentials. As Rawls notes, Kurt Baier suggests that
Americans already have broad consensus on these matters (PL: 149)."”
The Principle of Liberal Legitimacy does not require consensus on a
conception of justice, but only on constitutional essentials. Moreover, in
Rawls’s steps to a well-ordered society based on justice as fairness, a
constitutional consensus is prior to an overlapping consensus based on
justice as fairness. So, as long as rational and reasonable free and equal
citizens endorse the same constitutional essentials, the Principle of Liberal
Legitimacy is satisfied.

Rawls, however, explicitly tells us that reasonable and rational free and
equal citizens disagree about constitutional essentials. ‘A vote can be held
on a fundamental [constitutional] question as on any other; and if the
question is debated by appeal to political values and citizens vote their
sincere opinion, the ideal is sustained’” (PL: 241). Public reason, Rawls tells
us, rarely leads to close agreement, even on matters of constitutional
essentials and basic justice (PL: 241). And, again, this is essentially because
of what we might call the ‘burdens of political judgment’ (see §3.2). The
political values relevant to constitutional essentials are multiple and com-
plex, and so free and equal citizens exercising their powers of practical
rationality and reasonability come to good-faith different answers about
their proper weighing, leading to diverging views of justified constitutional
essentials. Even in the political — in this case, constitutional — sphere
reasonable pluralism manifests itself. If citizen Alpha has a reasonable
belief that clause x is essential to a just constitution, then employing
political power under a constitution that contains y, where y is irreconcil-
able with x, violates the Principle of Liberal Legitimacy. And, as a matter of
fact, such debates occur in constitutional deliberations in the United

7 See Kurt Baier, ‘Justice as the Aims of Political Philosophy’, Ethics 99 (July 1989), pp. 771-90, esp.
pp- 7751
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States. Some American liberals insist that constitutional clauses upholding
freedom of contract and preventing the taking of private property are
constitutional essentials (that have been ignored); others follow Rawls in
insisting that the protection of extensive private property rights is not a
constitutional essential."®

To be sure, here too Rawls believes that a series of steps can lead to a
constitutional consensus (PL: 158—64). But, as we saw above, it must be true
that before there is such a consensus the exercise of political power is illegitimate.
As long as the Principle of Liberal Legitimacy is honored, the process cannot get
under way. If we view LL as a side-constraint on the exercise of political power, it
not only blocks a constitution premised on ‘comprehensive’ doctrines, it blocks
justice as fairness — and indeed any specific liberal conception — as well.

3.5. Rawls is aware of these problems; his response is to implicitly weaken
the Principle of Liberal Legitimacy to allow for such reasonable political
pluralism. Two alterations are important.

(1) Rawls seems to exploit an ambiguity between strong and weak senses
of what it is ‘reasonable’ to endorse. Rawls often tells us that the
‘political conception is a reasonable expression of the political values
of public reason and justice between citizens seen as free and equal’
(PL: 247; see also xx, 243, 246, 253) or gives ‘reasonable’ answers to
questions about how to weigh political values and constitutional
essentials (PL: 225). We are also told that citizens may ‘reasonably
accept’ the terms of cooperation specified by the political conception
(PL: 16). Now this is much less than Rawls required of ‘comprehen-
sive doctrines.” Recall our initial step (3):

If (i) free and equal citizen Alpha holds a reasonable comprehensive view C,,
and (i) if citizen Beta’s reasonable comprehensive view Cg is ‘irreconcilable’
with C,, then (iii) Alpha cannot reasonably be expected to endorse Cg.

The political parallel would be:

If (i) free and equal citizen Alpha holds a reasonable political view of
constitutional essentials, P, and (ii) if citizen Beta’s reasonable political view
Pg is ‘irreconcilable’ with P, then (iii) Alpha cannot reasonably be expected
to endorse Pp.

® The now classic work on this matter is, of course, Richard A. Epstein, Takings: Private Property and
the Power of Eminent Domain (Cambridge, ma: Harvard University Press, 1985). Cf. Bruce
Ackerman, We The People, vol. 1: The Foundations (Cambridge, ma: Harvard University Press,
1991), ch. 5 and PL: 262-5.
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If we accept this, the claim that Py is ‘reasonable’ or gives ‘reasonable
answers’ is in no way suficient to show that it passes the test of Liberal
Legitimacy; simply put, on this stronger criterion, it is not reasonable to
expect a citizen to endorse a doctrine just because it is a reasonable
doctrine. Indeed the whole problem of reasonable pluralism is that there
are numerous reasonable views that are irreconcilable with other reasonable
views; political liberalism’s search for consensus in the domain of the
political was intended as a response to this very problem: to ‘resolve
the impasse in our recent political history ... that there is no agreement
on the way basic social institutions should be arranged if they are to
conform to the freedom and equality of citizens as persons’ (PL: 300).
Yet Rawls often seems content to rely on the claim that his favored political
conception is simply a reasonable political view. But that would imply the
following Principle of Weak Liberal Legitimacy:

WLL: The exercise of political power is legitimate if it accords with a
constitution the essentials of which all free and equal citizens can see as
reasonable.

Weak Liberal Legitimacy suggests that it is reasonable to expect a citizen to
endorse a political view just because it is a reasonable political view. This,
though, would allow various reasonable comprehensive views — such as
Mill’s liberalism — as bases for the legitimate exercise of political power.
(2)  More formally, Rawls tells us:

Let us say that we honor public reason and its principle of legitimacy when
three conditions are satisfied: (a) we give very great and normally overriding
weight to the idea it prescribes; (b) we believe public reason is suitably
complete, that is, for at least the great majority of fundamental questions,
possibly for all, some combination and balance of political values alone
reasonably shows the best answer; and finally, (c) we believe that the
particular view we propose, and the law or policy based thereon, expresses
a reasonable combination and balance of those values. (PL: 241)"°

Clause (b) is more demanding than the test implied in WLL. It requires
us to assume that there is a uniquely reasonable best answer to the political
question. Surprisingly, however, clause (c) does not require a person to
believe that the answer she is proposing is the best answer supposed in (b),
only that it is a reasonable answer (thus reverting to the view I considered
in 1 above). It is not clear that this is simply an oversight. Rawls tells us

" My empbhasis.
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that the answer provided by public reason ‘must at least be reasonable, if
not the most reasonable’ (PL: 246). Again, this suggests that any reason-
able answer is sufficient. However, even supposing that one interprets (c)
to require a good-faith belief that one’s reasonable answer is the uniquely
most reasonable answer, if we apply this criterion to ‘comprehensive
doctrines’, it would allow, say, a Millian to advocate a perfectionist
constitution. For the Millian could claim: (1) that he believes that there
is a uniquely best answer to this question (the Millian one), though of
course there are other reasonable views too, and (2) he is advocating the
doctrine which, in good faith, he believes is the uniquely most reasonable
one. If we reduce the demands of Liberal Legitimacy to requiring simply a
good faith belief that one’s reasonable view is the best or most reasonable
one, constitutions relying on ‘comprehensive’ doctrines are legitimate.
Rawls, however, insists that the answer provided by public reason ‘must
at least be reasonable, if not the most reasonable, as judged by public reason
alone (PL: 246).”° Thus Rawls can insist that in the case of a Millian
constitution, its reasonability is not judged by public reason alone, but in
reference to the Millian comprehensive view. This reply brings us full
circle, for it supposes a basic (what Habermas called an ‘a priori’) contrast
between the political and the non-political (§2.3). If we could distinguish
in a reasonably uncontentious manner the properly political from the non-
political or social, then we would be in a position to distinguish what is
inconclusive on political grounds from what is non-politically inconclu-
sive. However, having given up that attempt, we have been seeking to
construct the notion of the political out of the reasons we can share. If
both Millian liberalism and justice as fairness are reasonable views, that
their adherents believe to be correct but which cannot be shown to be
uniquely reasonable to others, we do not have the conceptual resources to
say that one appeals to the properly political while the other does not.

3.6. We now can see the dilemma of political liberalism. If Rawls could
identify a uniquely reasonable political point of view — one which mani-
festly excluded Millian and other ‘comprehensive’ liberalisms as reasonable
political doctrines — he could identify a realm of reasonable though
conflicting political opinions that was restricted to a small family of
political conceptions, one of which would be justice as fairness. Thus,
the idea of a basic contrast between ‘comprehensive’ and ‘political’

** My empbhasis. Note that I omitted the italicized phrase when I quoted this sentence in the previous
paragraph.
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doctrines. We have seen, though, that this basic contrast cannot be
maintained. We have reasonable differences about what is properly polit-
ical, while many beliefs associated with comprehensive doctrines are widely
shared. The alternative, then, is to abandon any logically basic contrast
between the political and the social, and to instead construct the notion of
the political out of the reasons we share. But since the use of human reason
leads us to reasonable disagreement about conceptions of justice and
constitutional essentials, the political qua shared is limited to the abstract
concept of a liberal political order.

3.7. I have been stressing here the way in which reasonable pluralism
characterizes the thinking of free and equal citizens on matters of basic
justice and constitutional essentials in Rawls’s political liberalism. As such,
I have argued, political liberalism fails to satisfy its own principle of
legitimacy, and so is self-defeating. It should be stressed that LL is itself
a weak — and in my view much too weak — principle of legitimacy. As long
as an exercise of political power is consistent with a constitution the
essentials of which all reasonable citizens can be expected to endorse, this
power is justified. As Rawls sees it, this allows ‘citizens and legislators’ to
‘properly vote their more comprehensive views when constitutional essen-
tials and basic justice are not at stake’ (PL: 235, but cf. 252).*" Suppose,
then, a matter is before us that does not involve a constitutional essential,
say, whether we should have a government-provided education system or
one which is government funded but which is provided by private schools
(e.g. through vouchers). Now suppose that the main argument given by
those supporting government provision is that a single, government-run
system will be better able to ensure that citizens are raised to endorse
certain controversial views: overall, the system will be more favorable to,
say, multiculturalism and environmentalism. It will not go so far as to
repress competing views, for it will be careful to remain within the bounds
of the basic liberal constitution; but within those bounds the majority
explicitly advocates the use of state power to uphold its own comprehen-
sive views.

It is hard not to see this as an illiberal and oppressive policy. Some
citizens are to be subjected to coercive state enactments that are designed
to further (reasonable) doctrines that are irreconcilable with their own
reasonable views. It is hard to see why any citizen should reasonably be

*' This ‘dualist’ conception of democracy has been more fully articulated by Ackerman, We the People,
op. cit.
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expected to accept a coercively-imposed law when this law has been
justified by appeal to comprehensive doctrines that the citizen reasonably
opposes. To be sure, a Rawlsian state will not be grossly oppressive, as it
must respect the publicly justified essentials; it does, though, allow many
small coercive impositions that are explicitly justified on what seem
manifestly non-public grounds. In its day-to-day operations, political
liberalism sanctions the majority’s use of state power to advance its
‘comprehensive doctrines’.

We can see why Rawls is driven to this conception of politics. If the
political is the realm of the respect for the freedom and equality of our
fellow citizens because it manifests our agreement, the political obviously
cannot be instantiated in day-to-day politics, which is, first and foremost,
about the ways in which we differ. Hence Rawls must accept a radical
dualistic conception of politics, sharply distinguishing the constitutional,
which (at least at times) Rawls depicts as a matter of shared reasoning, and
the normal business of politics, which is about the ways in which we differ
and which constitutes a hostile arena for the use of public reason.

II. Justificatory Liberalism

4. Five Compelling Ideas

I have thus far been critical of Rawls’s political liberalism. It is important to
stress, though, that its problems are important, as they stem from five
compelling ideas.

(1) Respect for the freedom and equality of our fellow citizens requires
that the state’s exercise of coercive authority must be justified to each
and every citizen. This, of course, is the core idea of the Principle of
Liberal Legitimacy (LL). Difficulties arise when we add the second
compelling idea:

(2) The free exercise of human reason leads us to disagree on a wide
variety of issues concerning value, goods, ideals of the good life and
so on. One citizen’s reasonable views are often reasonably rejected by
others. Consequently:

(3) Many of the beliefs we hold most dear are not available to us in our
efforts to meet LL, as they are the subject of reasonable disagreement.

(4) If we are to meet LL, we must thus restrict the beliefs or consider-
ations to which we appeal, restricting ourselves somehow to those
reasons which we all share.
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(s) However, as we have seen, even in politics our reason leads us to
disagree. We cannot go very far by understanding the political as
characterized by the absence of reasonable disagreement.

5. Reasonable Disagreement Reexamined

5.1. To accommodate all five of these ideas, while still showing how a
liberal regime can meet LL, we need to better grasp the idea of reasonable
disagreement, and how it leads to problems in satisfying the Principle of
Liberal Legitimacy. Rawls always assumes a close link between (1) being a
reasonable person and (2) entertaining reasonable beliefs or doctrines
(PL: 59). Rawls supposes that reasonable people have reasonable beliefs.
If we grant this, and also accept that the Principle of Liberal Legitimacy
requires that a sound justification of coercive state power must not be
irreconcilable with any citizen’s reasonable beliefs (see (3*), §3.3), it is not
hard to see why LL appears to require a consensus of reasonable people on
constitutional essentials. Any reasonable person’s veto apparently demon-
strates that she has a reasonable belief that is irreconcilable with the
justification, hence the justification does not meet LL.

I have tried to show elsewhere that reasonable people often have
unreasonable beliefs.”” A number of empirical studies indicate that intel-
ligent, normal reasoners who manifestly qualify as reasonable people — they
are, in general, disposed to reasonable beliefs — can entertain strikingly
unreasonable (indeed, irrational) beliefs in specific cases. Reasonable peo-
ple, for example, very often refuse to believe what is manifestly highly
credible, instead persevering in irrational beliefs. P. C. Wason and P. N.
Johnson-Laird report an experiment in which subjects were given three
numbers, and were told that the experimenter had in a mind a rule for the
generation of a series of numbers, and that these three numbers fit the rule.
The task of the subjects was to ‘test hypotheses” about what the rule might
be by asking the experimenter questions of the form ‘Do numbers n, m, o
fit the series?” where the subjects themselves supplied various candidates.
The aim was to test hypotheses about what the rule might be; when the
subjects felt sure they knew what the rule was, they were to announce it to

** See ‘The Rational, the Reasonable and Justification’, The Journal of Political Philosophy 3
(September 1995), pp. 234—58; Justificatory Liberalism: An Essay on Epistemology and Political
Theory (New York: Oxford University Press, 1996), ch. 9; ‘Reason, Justification and Consensus:
Why Democracy Can’t Have It All’, op cit.
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the experimenters. Wason and Johnson-Laird found many subjects poor at
such hypothesis testing, but of immediate interest are some of the
responses of subjects once they discovered that their confident announce-
ments about the rule regulating the series were wrong.

EXPERIMENTER: ‘If you were wrong, how could you find out?’

SUBJECT A: ‘I can’t be wrong since my rule was correct for
those numbers.’
SUBJECT B: ‘Rules are relative. If you were the subject, and I

were the experimenter, then I would be right.”*?

In some cases, subjects simply remained immune to the fact they were
wrong, even to the point of simply insisting that they must be right: they
refused to accept the manifestly credible statement that they had guessed
wrong. As Wason and Johnson-Laird point out, the evidence showing they
were wrong was clearly before them and indeed they obviously had good
reason to accept it. And this is by no means an unusual reaction: the
research of Deanna Kuhn and her colleagues found that at least half her
subjects share an epistemic attitude, central to which is a personal certainty
that their own beliefs are correct, even when they are not based on
extensive knowledge.”* Not only is it the case that reflection often fails
to induce reasonable people to abandon irrational beliefs, but reflection
can induce them to abandon perfectly rational ones. For example, Stephen
Stich and Richard Nisbett report that it is not difficult to teach people the
gambler’s fallacy and induce them to jettison sound views about the
probability of independent events.”’

s.2. Once we appreciate that the notions of reasonable people and reason-
able beliefs diverge in this way, we can see that satisfying the Principle of
Liberal Legitimacy should not lead us to seek the consensus of reasonable
people, but to seck arguments that are not irreconcilable with reasonable
beliefs. We seck a justification for the exercise of political power that is not

*3 P. C. Wason and P. N. Johnson-Laird, The Psychology of Reasoning: Structure and Content (London:
B. T. Batsford, 1972), p. 237.

* In Kuhn’s study, ordinary reasoners were asked to formulate theories explaining crime,
unemployment and children failing in school. Deanna Kuhn, 7he Skills of Argument (Cambridge:
Cambridge University Press, 1991), pp. 174-5.

*> Stephen P. Stich and Richard E. Nisbett, ‘Justification and the Psychology of Human Reasoning’,
Philosophy of Science 47 (June 1980), pp. 188—202. Research also shows that people employing
faulty inferential rules can be taught the correct approach. See Richard E. Nisbett, Geoffrey T.
Fong, Darrin R. Lehman, and Patricia W. Cheng, ‘Teaching Reasoning’, Science 238 (October
1987), pp. 625—31; Darrin R. Lehman and Richard E, Nisbett, ‘A Longitudinal Study of
Undergraduate Training on Reasoning’, Developmental Psychology 26 (1990), pp. 952—60.

https://doi.org/10.1017/9781009067867.003 Published online by Cambridge University Press


https://doi.org/10.1017/9781009067867.003

Justificatory Liberalism 29

open to reasonable objections, although it may be rejected by many
reasonable people. Constitutional politics, then, is not the realm of con-
sensus, but of conclusive justifications — those not open to reasonable
doubt. The domain of constitutional politics is not to be grasped in terms
of the quasi-sociological notion of a possible consensus, but in terms of an
epistemology that reveals to us the conditions that render it unreasonable
to reject a justification. A liberalism appreciating this is justificatory rather
than political — it rests on a theory of justified, reasonable, belief and
argument. This is crucial: the application of LL presupposes a criterion of
reasonable belief. Moreover, this criterion cannot itself be defined as the
conception of reasonable belief that all reasonable people would accept, or
which can itself be the object of reasonable consensus; all these ideas are
logically derivative of the epistemic criterion of reasonability.*®

5.3. For a justificatory liberalism, then, satisfying LL requires a justification
of coercive authority that is not open to reasonable doubt. This leads us to
Rawls’s third compelling idea: few of the beliefs around which we con-
struct our lives achieve this level of justification. For the most part, our
guiding beliefs are credible but not conclusively justified. Given the
relevant evidence, adopting them is typically reasonable. However, our
judgments on these matters are almost always inconclusive; many of our
most cherished and important beliefs involve complex matters involving a
number of values and considerations, and the evidence on which we make
decisions is almost always incomplete; and even if it is not, our cognitive
ability to process all the evidence and weigh the various considerations is
inadequate to the task. Moreover, people’s belief systems differ: consider-
ations that are salient and important in one person’s system may have little
relevance in another’s: thus, even if I am sure that I have made the correct
choice for me, it is dubious whether it is surely the correct choice for
others. Consequently, because most of our beliefs are reasonably held, but
can be reasonably rejected by others, arguments that require others to
accept these beliefs are inadequate from the perspective of LL.

5.4. Note that this analysis does not suppose any basic distinction between
comprehensive doctrines and the political, or between, on the one hand,
the moral, the religious, the philosophical and, on the other, the political.
The basic contrast is between justifications that are open to reasonable

26 Cf. David Estlund, ‘The Insularity of the Reasonable: Why Political Liberalism Must Admit the
Truth’, Ethics 108 (January 1998), pp. 252-75.
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objections (because they are irreconcilable with a reasonable, justified,
belief) and those that are not. Any of one’s beliefs that are not open to
reasonable doubt by others — they do not entertain justified beliefs incom-
patible with them — can be legitimate parts of a justification meeting the
demands of LL. Although there is no a priori reason why such beliefs
cannot be religious, it is certainly a modern liberal conviction that the
history of religious political debate has shown that all candidates proposed —
all the religious beliefs that have been advanced as beyond reasonable
doubt — have been shown to be lacking. This has led liberals to conceive
of religion as inherently personal and based on faith rather than public
reason; in this way it has been eliminated as a basis for public justification.
Pace Rawls, moral and philosophical beliefs are different from the reli-
gious.”” We cannot say in advance that a justification which necessarily
relies on a philosophic doctrine is, just for that reason, inconsistent with
LL. Insofar as philosophers seek to present public ‘knock-down’ argu-
ments, they are endeavoring to live up to the ideal of public justification
and LL. To be sure, philosophers and moral theorists may typically fail,
but they are engaged in public reasoning, not articulating articles of faith
or personal preferences, and as such are not to be equated with those
seeking to justify the use of political power on their view of God and his
commands.

6.  Conclusive and Inconclusive Political Justification: The Moderate
Dualism of Public Reason

6.1. Are there any justifications of political authority that do not essentially
depend on claims that are irreconcilable with reasonable beliefs held by
some? Our problem, it will be recalled, has been set by the Principle of
Liberal Legitimacy — LL is a supposition of the liberal analysis. Now
although Rawls applies LL only to political institutions, there is no reason
why its scope should be so restricted: just as a governmental use of power
that cannot be justified to some citizens manifests disrespect for their
freedom and equality, a coercive imposition by one person against another
manifests the same disrespect. LL is a constraint on individuals as well as

*7 In passing, it might be noted how remarkable it is that philosophers have quickly accepted Rawls’s
claim that philosophy and morality have the same public status as religion. American bookstores
often have a section entitled ‘Religion, the Occult and Philosophy’. In my experience this
categorization has typically driven philosophers to distraction: oddly enough, Rawls seems to
have made it official liberal policy.
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states. Liberals are thus committed to what we might call the Principle
of Individualized Liberal Legitimacy:

ILL: Alpha’s coercion against Beta is legitimate only if there exists a
justification for it that Beta may reasonably be expected to endorse.

Given, then, that all liberal individuals are committed to ILL, they have but
two options: (1) to abjure coercive imposition on others or (2) arrive at public
justified principles that sanction such imposition. The first is not a real option.
To opt for (1) would be to unilaterally renounce what Hobbes called ‘the right
of nature’ — to defend ourselves.”® Rational liberal citizens are thus committed
to option (2): arriving at justified principles that sanction interference. It is
because we all have a moral interest in arriving at such a justification that, as
Rawls puts it, we all have reason to seek a mutual accommodation (PL: 253)
and meeting others half-way is a virtue of civility. Given this, liberals have
insisted, it would be unreasonable to reject coercion required to support a
regime of extensive equal liberty that protects the person of each from
invasion, and provides a structure for property rights.

6.2. We seem to have arrived at exactly Rawls’s position. He too, it will be
remembered, argued that reasonable citizens will concur on the basic concept
of a liberal regime (§3.2). It was ‘only’ on more specific political questions
that reasonable pluralism asserts itself. And it is certainly correct that citizens
will disagree about the interpretation and application of basic liberal princi-
ples. If each relies on his own (private) judgment about the best interpretation
of liberal principles — What are the bounds of our rights and freedoms? What
coercive interferences do these principles justify? — reasonable pluralism pro-
duces deep disagreement. Indeed, for Kant, relying on one’s individual

judgment in this way characterizes the state of nature:

Although experience teaches us that men live in violence and are prone to fight
one another before the advent of external compulsive legislation, it is not
experience that makes public lawful coercion necessary. The necessity of public
lawful coercion does not rest on a fact, but on an a priori Idea of reason, for, even if
men to be ever so good natured and righteous before a public lawful state of
society is established, individual men, nations and states can never be certain they
are secure against violence from one another because each will have the right to do
what seemns just and good to him, entirely independently of the opinion of others.”

*® Thomas Hobbes, Leviathan, ed. Michael Oakeshott (Oxford: Basil Blackwell, 1946), p. 85 (ch. 14).
* Immanuel Kant, Metaphysical Elements of Justice, trans. John Ladd (Indianapolis: Bobbs-Merrill,

1965), p. 76 (S44).
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Kant goes on to insist that justice is absent in the state of nature because
each relies on his own judgment, and thus ‘when there is a controversy
concerning rights (jus controversum), no competent judge can be found to
render a decision having the force of law’.> Indeed, Hobbes, Locke, and
Kant all maintain that the chief inconveniences of the state of nature arise
from individuals relying on their individual, controversial, judgments
about natural rights and natural law.’" The chief inconveniences are two,
one moral and one practical.

The moral flaw of the state of nature ruled by individual judgment is
that we act without justification. If Alpha believes that b, is the best
interpretation of liberal principles while Beta believes that by is, where
b, is irreconcilable with a reasonable belief bg, Alpha’s acting on b, violates
our Principle of Individualized Liberal Legitimacy: he coercively imposes
on Beta even though she has a reasonable belief that leads her to reject his
justification. Leaving aside its moral shortcomings, a state of nature (i.e. a
regime in which people all relied on their rationally contentious judgments
about the demands of liberal justice) would be characterized by uncertainty
and conflict, undermining the basis for cooperation. Inconsistent inter-
pretations of each other’s rights and responsibilities would lead to conflict
and thwart the development of settled expectations. This, of course, is a
familiar theme in liberal, and especially contractualist, political philosophy:
Hobbes’s, Locke’s and Kant’s accounts of the state of nature all aim to
establish variations of it. Although on some matters we can agree to differ,
disputes engendered by competing judgments about our rights and duties
will block common action.?*

6.3. Relying on our reasonable but by no means conclusive judgments thus
would lead to injustice and conflict. For Kant, if one ‘does not wish to
renounce all concepts of justice’, one must ‘quit the state of nature, in
which everyone follows his own judgments’ and subject oneself to ‘public
lawful external coercion’.’’ Hobbes, Locke, and Kant concur that an

3 Ibid.

' For Hobbes, see R. E. Ewin, Virtues and Rights: The Moral Philosophy of Thomas Hobbes (Boulder,
co: Westview Press, 1991), pp. 27, 43—4, 67, 125—6, 196—205; for Locke, see The Second Treatise of
Government in Two Treatises of Government, ed. Peter Laslett (Cambridge: Cambridge University
Press, 1960), §§13, 87—9, 123—31.

Ewin, Virtues and Rights, op. cit., p. 32. The main theme of Ewin’s work is the necessity of
abandoning reliance on ‘private’ judgment to achieve cooperation.

Kant, Metaphysical Elements of Justice, op. cit., p. 76 ($44).
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umpire or judge is required to make public determinations of our rights
and duties. Says Hobbes:

And because, though men be never so willing to observe these laws [of
nature], there may nevertheless arise questions concerning a man’s actions;
first, whether it were done, or not done; secondly, if done, whether against
the law or not against the law; the former whereof, is called a question of
fact; the latter a question of right, therefore unless the parties to the
question, covenant mutually to stand to the sentence of another, they are
as far from peace as ever. This other to whose sentence they submit is called
an ARBITRATOR. And therefore, it is of the law of nature, that they that
are at controversy, submit their right to the judgment of an arbitrator.’*

The social contract theories of Hobbes, Locke, and Kant, first and fore-
most, are justifications of an ‘arbitrator’ (Hobbes), ‘umpire’ (Locke) or
‘judge’ (Kant) whose task is to provide public, definitive, resolutions of
conflicting, reasonable judgments about the demands of justice.

6.4. According to Hobbes, Locke, and Kant, then, citizens committed to
respecting each other and gaining the fruits of social cooperation require
government just because of reasonable pluralism about the political. For
Hobbes, Locke, and Kant our common human reason produces some
conclusions that are beyond reasonable doubt; for Kant we all have reason
to see that a regime of equal liberty is justified while for Locke it is beyond
reasonable doubt that a just regime must respect and protect the rights to
life, liberty and property. And, as I have said, they concur that reason
instructs us to submit to an impartial judge to resolve our disputes about
justice. Writes Kant:

The postulate of public Law comes out of private Law in the state of nature.
It says: If you are so situated as to be unavoidably side by side with others,
you ought to abandon the state of nature and enter, with others, a juridical
state of affairs, that is, a state of distributive legal justice.?’

Conclusive reasoning, I have tried to show elsewhere, can take us some-
what further, specifying the broad procedures identified with the rule of
law and constitutional democracy.’ ¢ However, it will not take us much
further. The realm of political is characterized by reasonable dispute
because our judgments differ about the demands of justice and the
interpretation of liberal principles and constitutional provisions.

3* Hobbes, Leviathan, op. cit., p. 102 (ch. 15.) See Ewin, Virtues and Rights, op. cit., p. 34.
35 Kant, Metaphysical Elements of Justice, op. cit., p. 71 (S42).
36 See Justificatory Liberalism, op. cit., part II.
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The crucial task of government, then, is to serve as an umpire, judge or
arbitrator, providing a practical resolution of our reasonable disputes about
justice. Umpiring is based on the suppositions that (1) there is intractable
difference of opinion that calls for different courses of action; (2) to
proceed with practice, there must be a practical resolution of the dispute
about what to do; (3) this practical resolution about what to do need not
be accepted by all the parties as being based on the correct or most
reasonable judgment; however, (4) the authority of the umpire’s practical
decision requires that it does its best to arrive at the most reasonable
answer. Citizens committed to ILL in a world of pluralism require pre-
cisely this sort of umpiring of their disputes. It honors their commitment
to Individualized Liberal Legitimacy because they do not act coercively
against another simply on the basis of their own controversial reasoning: all
have conclusive reason to submit their dispute to the umpire, who provides
an impartial practical resolution of the dispute.

The umpire’s legitimate decision is, then, simply a reasonable judgment.
Umpires are not sages who we suppose always give the best answer. It is
not at all inconsistent with accepting the authority of an umpire to insist
that your opinion is more reasonable than his. Rather, umpires are unique
in that they alone have the authority to use coercion to support a reason-
able, though contentious, interpretation of liberal principles. Note, then,
that justificatory liberalism provides a coherent account supporting Rawls’s
observation that the judgment of public reason ‘must at least be reason-
able, if not the most reasonable’ (PL: 246). Because of their intractable
disputes about what is the most reasonable interpretation of publicly
justified liberal principles, free and equal individuals would embrace an
umpire who is empowered to act on its reasonable, but by no means
conclusively correct, judgment about these matters.

This is important. Liberal legitimacy, Rawls and I have agreed, requires
that coercion must be justified in a way that is not subject to reasonable
objection; because of that the justification must be strongly reasonable —
not subject to reasonable dissent or objection. But because of political
pluralism, normal politics can, at its best, only claim to result in weakly
reasonable conclusions; in Rawls’s words, they are ‘reasonable, if not the
most reasonable’ (§3.5). As we have seen, citizens can reasonably dissent
from weakly reasonable laws and policies. The idea of liberal adjudication
explains why the government can satisfy ILL, even though its results are
only weakly reasonable. Because (1) we require a common answer on
questions of justice, (2) we have conclusive reason to embrace an umpire,
(3) we thus have conclusive reason to follow the directives of the umpire
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even though they are only weakly reasonable. In short, there is a strongly
reasonable justification to follow the weakly reasonable decisions of the
umpire.

6.5. Democracy, I have argued, can itself be understood as an umpiring
mechanism.?” In his or her deliberations each citizen presents what he or
she believes is the best public justification; the voting mechanism consti-
tutes a publicly justified way to adjudicate our deep disagreements about
what is publicly justified. It does not seek political consensus, but reasoned
debate about what is best justified, and procedures that do a tolerable job
in tracking justification. Adjudicative democracy recognizes that the polit-
ical is required just because even rough consensus is not a plausible
political ideal.

Under an adjudicative conception of democracy, however, citizens are
not free to draw willy-nilly on their reasonable beliefs so long as they do
not violate constitutional constraints and the rights of others. In contrast
to Rawls, who restricts public reason to constitutional essentials and
matters of basic justice, all legitimate political deliberation must be an
exercise of public reasoning. When proposing coercive laws citizens must
advance arguments that they believe are the best interpretation of basic
liberal principles. The telos of politics is not to allow citizens the oppor-
tunity to impose their contentious ideals of life on each other, but to
adjudicate our inconclusive reasoning about the demands of justice.
Liberal citizens accept an umpire because they need to impartially
resolve their disputes about justice if they are to honor their commitment
to the Principle of Individualized Liberal Legitimacy; they have, as Kant
stressed, conclusive reason to submit these disputes to an umpire.
However, they have no reason to submit their disputes about religion,
ways of having sex, the good life or good beers to adjudication: on these
matters it is entirely reasonable to object that no public judgment is
required, and so the use of state power — even in the service of reasonable
views — is illegitimate.

We must distinguish limiting and empowering conceptions of consti-
tutionalism.?® On the limiting conception of constitutional essentials, a
constitution spells out limits to the government’s rightful authority (the

37 See ibid., chs. 13-15, and my ‘Public Justification and Democratic Adjudication’, Constitutional
Political Economy 2 (1991), pp. 251-81.
38 See further Justificatory Liberalism, op. cit., pp. 204—7.
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model here is the United States Bill of Rights). A government is unjust if it
enacts legislation that oversteps these bounds by, say, seeking to establish a
religion or severely curtailing freedom of speech. On the limiting concep-
tion, however, as long as the government respects these constraints, its
legislation is just: within the limits of the constitution, government (or,
say, the majority) may do as it wishes. Justificatory liberalism and its allied
notion of adjudicative democracy reject this conception of limited govern-
ment. Instead, they advocate an empowering conception of constitution-
alism: the constitution empowers government to act to interpret abstract,
conclusively justified, principles of justice that we reasonably interpret
differently. Unless these matters are adjudicated, we cannot live moralized
lives meeting the requirement of Individualized Liberal Legitimacy. If an
issue is not one on which the state is empowered to act, it is outside the
bounds of political dispute.

7. Conclusion: Liberal Legitimacy, Reasonable Pluralism
and the Domain of the Political

I have tried to show how, under Rawls’s political liberalism, the domain of
the political is a response to the reasonable pluralism of comprehensive
doctrines: Rawls wishes it to provide a common point of view that allows
the Principle of Liberal Legitimacy to be satisfied. However, I have insisted
that (1) the domain of the political is itself characterized by reasonable
pluralism and (2) Rawls does not, and I believe cannot, show how this
reasonable pluralism is a distinctive political sort of pluralism that does not
run afoul of LL, and so is not a worry for political liberalism.

Rawls, I believe, is correct in that there is conclusive rational consensus
on the basic concept of a liberal regime, and the broad outlines of liberal
principles. But consensus only characterizes liberal politics at the most
abstract level. As in many other complex matters, the use of human reason
under free institutions leads us to disagree. The political cannot be insu-
lated from this, nor can the realm of public reason be convincingly
constricted so as not to be affected by it. The contract theories of
Hobbes, Locke and Kant are not tempted to understand the political as
essentially the realm of shared judgment. For them the state’s rationale is
the reasonable pluralism of political judgment, and the need to provide
practical resolution of our political differences. Because the pluralism of
the political manifests our different interpretations of the demands of
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liberal justice, the political is constituted by a plurality of articulations
of public reason, of citizens seeking to construct arguments to convince
each other about the best interpretation of the demands of justice. As such,
political pluralism is distinct from our wider pluralism of personal beliefs
and values, which we have no compelling reason to submit to the author-
itative judgment of the umpire.’®

3 This paper was originally presented at a conference on multiculturalism and moral objectivity,
sponsored by the Ethics Priority Area, University of Oslo. I would like to thank the conference
organizers, and in particular Professor Jon Wetlesen, for the opportunity to discuss these matters,
and the conference participants for their helpful comments.
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