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Abstract

To design regulatory policies, agencies depend on information from the industries they are
tasked to regulate. Therefore, agencies can organise consultations with the aim of obtaining
information from different perspectives. This article focuses on stakeholder diversity in
agency public consultations. We ask to what extent is information provided by stakehold-
ers other than the regulated sector, such as other business interests, experts or nonbusiness
interests? Stakeholder diversity is relevant as it may prevent agencies to become exposed to
one-sided information and capture by specialised interests. Are there consultation design
factors that foster consultation diversity? Or, is (a lack of) consultation diversity structur-
ally shaped by the context in which an agency operates? Analysing a wide range of public
consultations organised by European Union regulatory agencies indicates that most infor-
mation agencies receive via consultations comes from regulated interests and that the
limited participation of nonregulated interests is highly tenacious.
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Introduction

In 2010, Members of the European Parliament (MEPs) voiced their concerns about
the intensive lobbying of the financial sector on financial regulation and the lack
of counter-mobilisation from civil society, followed by a call to establish Finance
Watch, a nongovernmental organisation (NGO) that seeks to develop “counter-
expertise” and promote “the public interest in financial regulation” (2010, 1). The
MEPs explicitly stated that in se they saw no harm in the financial sector expressing
its interests and supplying information to regulators, but the asymmetry in lobbying
activity and the lack of expertise coming from stakeholders other than the financial
sector would pose “a danger to democracy” (Finance Watch 2010, 1).

Over the past two decades, European Union (EU) regulatory policies have
increasingly been delegated to independent agencies, covering a wide array of
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domains ranging from financial regulation to aviation safety and the authorisation
of pharmaceuticals.! EU regulatory agencies actively reach out to nonstate
stakeholders - such as industry associations, NGOs and trade unions - to fulfil their
informational needs regarding the sectors they are supposed to regulate. In general,
regulators need information to identify market failures, design measures that
address these failures and assess the probable consequences of the proposed regulatory
measures (e.g. Coglianese et al. 2004). This need for information makes regulators
highly dependent on the industries directly targeted by regulations, given an
information advantage resulting from their central position within a particular field
(Kwak 2014; Pagliari and Young 2016).

While information from regulated industries can lead to more effective regula-
tory outcomes and a smoother implementation process, regulated industries also
have an incentive to gather and supply information that serves their interests, rather
than the general interest (Coglianese et al. 2004; Braun 2013; Kwak 2014). Agency
capture is expected to be especially high when regulators receive “strong, loud
and united messages” from regulated industries, and countervailing forces, such as
NGOs or labour unions, are hardly mobilised or even completely absent (Yackee
and Yackee 2006; McKay and Yackee 2007, 349). Therefore, diversity in policy-
makers’ sources of information is important, for instance, to gather information
on negative externalities or hazards associated with products or production pro-
cesses. As Baumgartner and Jones have stated, “information should come from as
many angles as possible” when it comes to identifying and addressing complex
policy problems (Baumgartner and Jones 2015, 6).

Policymakers deliberately design consultation procedures with the aim of diver-
sifying the set of stakeholders from whom they receive information (Borras et al.
2007). Public consultations are considered a useful tool to gather information from
a diverse set of stakeholders. Given the low threshold and relatively low costs to
participate, compared with face-to-face meetings with policymakers, public consul-
tations have been promoted by the European Commission (EC) as a tool to foster
the participation of nonbusiness groups such as environmental NGOs, consumer
groups and labour interests (Quittkat 2011; Kliiver 2012; Bunea 2017; for the
United States (US) see, for instance, Furlong and Kerwin, 2005; Yackee 2006, 2013).

This article focuses on stakeholder diversity in EU agencies’ public consultations
and aims to answer the following research question: To what extent do consultations
enable the participation of a diverse set of stakeholders? And what explains the diver-
sity of stakeholder mobilisation across a large set of consultations? While most research
on EU agencies looks at agency autonomy, the establishment of agencies and how
agencies relate to their political principals, few scholars have systematically investigated
how agencies interact with stakeholders (Rittberger and Wonka 2011; Egeberg and
Trondal 2017). Moreover, existing studies focus on only one or two policy domains,
limiting generalisability (Borras et al. 2007; Thiel 2014; Chalmers 2015). The cross-
sectional approach of this article allows for generalisation across policy domains, rang-
ing from the regulation of chemicals to pharmaceuticals and aviation safety.

IFor an overview of how the EU’s regulatory policy process works, especially its consultation regime, we
refer to the more general literature (Wonka and Rittberger 2010; Quittkat 2011; Rittberger and Wonka 2011;
Van Ballaert 2017; Bunea 2017; Egeberg and Trondal 2017).
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To answer the research questions, we analyse a novel data set including 2,677
stakeholders participating in 358 public consultations organised by EU agencies. Our
analyses lead to several conclusions. First, stakeholder participation in EU agency
consultations is largely a matter of business representation, as most information
agencies receive via these consultations comes from stakeholders representing regu-
lated industries. Second, legal rules on stakeholder involvement have a conditional
impact on the mobilisation of nonregulated interests. Third, despite the overall dom-
inance of business interests, agencies have some leeway to design consultations in a
way that nonregulated interests are more inclined to participate, for instance, by con-
sulting at the early stage of the policy process.

Explaining stakeholder diversity in public consultations

To understand why regulators depend for their informational needs on the indus-
tries they are supposed to regulate, and how stakeholder diversity can mitigate
capture, it is important to appreciate one rationale of government regulation,
namely addressing market failures and negative externalities.” To identify when
and why externalities or market failures occur, and to design possible interventions
and assess the potential consequences of these interventions, regulators need infor-
mation about the activities of, and costs and benefits for, individuals and firms
(Coglianese et al. 2004; Mattli and Woods 2009). Once regulators have identified
market failures, negative externalities or product hazards, they need to consider reg-
ulatory remedies and gather information about the possible consequences of their
policies. Such information not only includes compliance costs for companies and
the extent to which new regulations would impact public health, but also informa-
tion on potential unintended side effects (Coglianese et al. 2004). An EU agency
official has described their motivation to involve stakeholders as follows:

They [the regulated sector] will ultimately be affected by the implementation of
many of these rules and regulations. So, it helps us to understand the likely
consequences, intended consequences or even the unintended consequences
of the draft regulations that we produce. So it’s really to give us, I suppose,
in a way a real world perspective. (EU agency official, 7 May 2015)*

In short, stakeholder involvement is linked to legitimacy, as it could lead to higher-
quality policy outputs and may improve accountability (Borrds et al. 2007).
First, stakeholder participation is expected to lead to better outputs, as the insights
and information stakeholders supply stimulate deliberation and improve the
problem-solving capacity of agencies. On the one hand, stakeholders provide

2The reasons for regulatory intervention are manifold and include policies addressing positive and
negative externalities, price stabilisation, preventing monopolies, coping with asymmetric information
and so on. These rationales are not all equally benign in terms of addressing market failures. For instance,
some economists have argued that regulatory interventions largely benefit specific industries and aim to
“retard the rate of growth” of competing industries, and therefore, in their view, market imperfections
do not underpin regulatory interventions (Stigler 1971; Peltzman 1976).

3The quotes in this article are from interviews with stakeholder relation officers from EU regulatory
agencies, conducted by the authors in 2015-2016 (Arras and Braun 2018). Respondents were guaranteed
full anonymity.
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technical and scientific information which may lead to better, expertise-based deci-
sions. On the other hand, as stakeholders press for transparency from the side of the
agencies, the deliberative qualities of agencies are expected to increase as well (Agné
et al. 2015). Second, involving stakeholders can raise accountability, as a large and
diverse set of stakeholders may monitor the agencies and bring new information
into the public debate. This is what principal agency theorists have labelled as “fire
alarm oversight”; civil society can push agencies to adopt more transparent and
open policymaking procedures and to publicise information on their decisions
(McCubbins and Schwartz 1984; Kelemen 2002; Arras and Braun 2018). The dis-
closure of such information makes it easier for both principals and the public to

hold agencies accountable.
Although the reasons for regulatory interventions are multifarious, often the

costs of regulations are concentrated among a selected set of companies in a par-
ticular field, while the benefits are diffusely spread among all citizens or a broader
range of industries. For instance, the regulatory costs of addressing the negative
externalities of specific economic activities (e.g. pollution) are often borne by specific
industries (e.g. the chemical industry), while the benefits are of a more diffuse nature
(e.g. cleaner air). Therefore, regulated industries’ need and readiness to develop
expertise, lobby and participate in consultations are substantial. Organisations rep-
resenting these industries also have an information advantage that stems from their
acquaintanceship with companies that acquire expertise as a by-product of their
everyday economic activities (Bouwen 2002; Barkow 2010; Pagliari and Young
2014). Moreover, these regulated industries have an incentive to provide policy-
makers with self-serving information (Coglianese et al. 2004; Mattli and Woods
2009). Hence, while the agencies’ usage of information supplied by regulated indus-
tries may lead to more effective regulation and a smoother implementation process,
it could lead to capture, namely policies systematically favouring regulated indus-
tries to the disadvantage of the general interest (Carpenter 2001, 2010; West and
Raso 2013; Carpenter and Moss 2014; Kwak 2014). For instance, manufacturers
gather information about the costs of producing a specific product, such as labour
costs, but will focus less on the environmental burdens of their activities. Even if
they are aware of environmental costs, they might be tempted to withhold this
information (Coglianese et al. 2004). As Schlozman and Tierney have put it: “A policy-
maker who hears from only one side — or who hears much more from one side than the
other - is likely to be persuaded by the arguments and information to which he or she
is exposed” (1986, 165, cited in Furlong 1997, 329). This proposition also follows from
resource dependence theory, which states that organisations are likely to be influenced
by those who control the resources they need (Pfeffer and Salancik 1978).

For other stakeholders, such as consumers, or business interests that are not part
of the regulated sector but might be indirectly affected by regulation, it is costlier
to acquire sufficient expertise, and thus to participate in consultations (Broscheid
and Coen 2007; Pagliari and Young 2016). This is especially the case for those
stakeholders representing nonbusiness interests such as labour, consumer concerns
and groups advocating on behalf of environmental causes. Many studies indeed
demonstrate that business groups and citizens’ groups are unequally endowed with
political and technical resources. Furthermore, the former are better able to mobilise
resources over a prolonged period of time, are more actively involved in public
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consultations and gain better access to policymakers (e.g. Eising 2007; Diir and Mateo
2016). Hence it is no surprise that most research demonstrates that regulators, albeit to
varying degrees, are strongly lobbied by regulated industries (e.g. Yackee and Yackee
2006; West and Raso 2013; Yackee 2014a, 2014b; Rasmussen and Carroll 2014).

To prevent capture, it might be helpful for regulators to be exposed to informa-
tion from different sources (Yackee and Yackee 2006; Braun 2012; Coglianese et al.
2004; Pagliari and Young 2016). A more balanced representation - involving both
regulated industries and nonregulated interests — may mitigate information asym-
metries and attenuate market power by countering the dominant position of regu-
lated industries in regulatory governance (Coglianese 1997; Bernauer and Gampfer
2013; Damonte et al. 2014). First, while research on interest groups is often focused
on conflict between business and nonbusiness interests, some recent research
highlights the relevance of conflict between different business interests (Young and
Pagliari 2017; Pagliari and Young 2016). For instance, while oil companies are less
likely to provide policymakers with complete information about the environmental
costs associated with their industry, renewable energy companies have a strong
incentive to do so. A second source of information is citizen groups or NGOs, which
represent public interests that are not directly related to professional activities, and
advocate for policies that do not directly benefit their members or supporters
(Diir and Mateo 2016; Pagliari and Young 2016). More specifically, compared to
regulated industries, nonbusiness interests are more inclined and motivated to
develop expertise on positive and negative externalities, which makes them relevant
sources of alternative information. Environmental organisations, for instance, can
inform regulators about the environmental damage caused by plastic production,
which plastic producers themselves might be less inclined to do. Third, experts, such
as doctors and lawyers, can provide regulators with alternative pieces of information
(Diir and Mateo 2016). Regulating pharmaceuticals, for example, requires information
about potential sideeffects. Doctors™ associations are, compared to pharmaceutical
companies, more likely to provide such information about specific products and will
probably focus more on products’ effectiveness when communicating with regulators.

Public consultations have been explicitly promoted as an instrument to foster the
participation of a diverse set of stakeholders in regulatory policies, both in the EU
and the US (e.g. Yackee and Yackee 2006; Moffitt 2010; Quittkat 2011; Quittkat and
Kotzian 2011; Rasmussen and Carroll 2014; Bunea 2017). Characterised by a low
threshold to participate (stakeholders can participate by submitting comments
online, which requires less effort than face-to-face meetings with policymakers),
and openness (consultations are usually open to anyone who wishes to participate),
consultations have the potential to equalise access opportunities and encourage the
participation of stakeholders other than regulated industries. Nonetheless, in the
context of the EC consultations, several studies have indicated that business interests
typically outnumber NGOs, trade unions and professional organisations (Quittkat
2011; Quittkat and Kotzian 2011; Kliver 2012; Rasmussen and Carroll 2014;
Berkhout et al. 2018). These studies usually do not make a distinction between
regulatees and other business interests. While the underlying logic of public con-
sultations is to provide interested stakeholders the opportunity to voice feedback
on proposed rules, several studies indicate that business interests systematically
make up the largest share of commenters and are more successful in attaining their
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preferred outcomes (Furlong and Kerwin 2005; Yackee 2006, 2013; Yackee and
Yackee 2006; Quittkat 2011; Quittkat and Kotzian 2011; West and Raso 2013;
Rasmussen and Carroll 2014).

Hypotheses

This article analyses stakeholder diversity, more precisely, the extent to which stake-
holders other than the regulated sector participate and provide information in
public consultations organised by EU agencies. To begin, stakeholder participation
can be seen as a function of the overall accessibility of a public consultation. More
concretely, we argue that early-stage consultations, consultations phrased in
layman’s terms and closed-format consultations, demonstrate a higher level of
accessibility, leading to more diversity.

EU agencies fulfil two important functions in the regulatory process, one during
the development of regulations and another when regulations are implemented
(Egeberg and Trondal 2017). At the start of the regulatory cycle, when the EC devel-
ops regulatory proposals, agencies have an advisory role. Agencies pool expertise
within their policy field and can play a crucial role in the early stage of the regulatory
process by feeding information to the European legislative institutions. The agenda-
setting role of agencies can be used by stakeholders to push their preferences into
regulatory proposals. An example is a consultation organised by the European
Insurance and Occupational Pensions Authority (EIOPA) in 2013 on a possible
EU single market for personal pension products, after the EC asked EIOPA to
deliver technical advice on the prudential regulations and consumer protection
measures that would be needed to create such a single market (EIOPA 2013).

Second, EU agencies are key players in the implementation phase of regulations,
in other words, the final stage of the regulatory cycle. They draft implementing rules
which specify the application of a regulation, an important task since EU regulations
are often rather broadly formulated as a result of compromises between the EU
member states (Coen and Thatcher 2008). The Body of European Regulators
for Electronic Communications (BEREC), for instance, consulted stakeholders on
draft guidelines for the application of the Roaming Regulation (BEREC 2013).
Countervailing forces to the regulatees are less likely to mobilise in the implemen-
tation phase, since the discussion at that point revolves around filling in the highly
technical details — which can still have important consequences for the regulatees -
but the essence of the regulation, which has been adopted in the legislative phase,
will no longer change drastically. As the scope of the conflict narrows towards the
implementation phase of a regulation, bias towards regulated industries will increase
and stakeholder diversity will decrease (Schattschneider 1960; Yackee and Yackee
2006; West and Raso 2013; Berkhout et al. 2018).

Another factor likely to affect whether stakeholders other than the regulatees
mobilise is the technical complexity of the issue at hand. “A highly complex
issue is one that raises factual questions that cannot be answered by generalists or
laypersons” (Gormley 1986, 598, cited in Yackee 2006, 132). Complex issues require
more expertise and knowledge from stakeholders who want to take part in consul-
tations, and therefore, the more complex a topic, the higher the cost to
participate. This makes it problematic for nonregulatees, especially nonbusiness
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interests, to express their preferences (Yackee 2006; West and Raso 2013;
Rasmussen and Carroll 2014; Young and Pagliari 2017; Pagliari and Young 2016;
Roed and Weien Hansen 2018). Moreover, especially with regard to highly complex
policies, agencies depend on expertise from regulated industries, increasing the
likelihood of capture (McCarty 2014). Based on previous studies on stakeholder
mobilisation controlled for complexity as an inherent and fixed characteristic of
the issue at hand (Yackee and Yackee 2006; Kliiver 2012; Pagliari and Young
2016), we hypothesise that policymakers have some leeway in how to communicate
about the issues under consultation. To increase diversity in the set of stakeholders
that participate, agencies can choose to put some effort into communicating in
layman’s terms. One official has described an agency’s efforts to reach stakeholders
other than the regulatees as follows:

It’s very hard to go beyond the stakeholders that actually understand what we
are doing in this specific field. We are discussing very much within the agency,
how to reach further. [...] We try to explain this, for example, through citi-
zens’ summaries on our website, explaining in more layman’s terms what the
impact of some of our decisions or proposals are. But it’s not that simple, sim-
ply because we are away from the people who feel the benefits of this. (EU
agency official, 18 March 2015)

Third, the format of consultations, which agencies are free to choose, is expected to
affect who participates. In particular, one consultation characteristic will impact
nonregulatees’ incentive to mobilise, namely the response format, or how stakehold-
ers are asked to comment (Quittkat 2011; Pagliari and Young 2016). Providing
valuable information in an open format requires more resources in terms of staff
and expertise than ticking boxes in a standardised questionnaire. This implies a
trade-off: an open format, which enables the provision of high-quality and detailed
information, will lead to lower participation rates by groups with fewer resources,

usually nonregulatees.
In summary, we propose three hypotheses in relation to the consultations:

(H1): Early-stage consultations attract more nonregulated interests than late-
stage consultations.

(H2): Consultations phrased to a greater extent in layman’s terms attract more
nonregulated interests than other consultations.

(H3): Consultations with a standardised response format attract more nonreg-
ulated interests than consultations with an open-response format.

Next, we test whether contextual factors at the agency level - more precisely, the
agency’s age, institutional rules and the composition of the agency’s advisory com-
mittees — affect nonstakeholder participation. First, principals (i.e. the legislators
who establish agencies) may develop norms expecting agencies to provide access
to nonregulated interests such as consumer or patient organisations. To perform
legislative oversight, legislators aim for a certain balance of interests by institution-
alising the participation of organised interests representing interests other than
regulated industries (McCubbins and Schwartz 1984; Kelemen 2002). For instance,
previous research on EU agencies has indicated that most EU agency advisory
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committees are legally required by the founding regulation to involve stakeholders
other than the regulated sector, and several EU agencies’ legal statutes also contain
requirements regarding such involvement (Arras and Braun 2018; Pérez Durdn
2018). Agencies that have such legal requirements will invest more in contacts with
nonregulated interests. As they are expected to reach out to nonregulated interests
or at least keep them informed, they therefore also attract a more diverse set of con-
sultation participants.

Second, several agencies have established advisory committees in which stakehold-
ers are represented. These committees are permanent bodies providing agencies with
advice on various regulatory issues. Agencies have some leeway in how these commit-
tees are established. Some committees are more diverse - for instance in terms of the
nonbusiness interests involved — compared to other committees. Many studies have
demonstrated that mobilisation in one arena spills over into mobilisation in other are-
nas (Quittkat and Kotzian 2011; Binderkrantz et al. 2015). This leads us to hypothesise
that agencies establishing consultative bodies with less diversity will exhibit less diver-
sity among consultation participants.*

Third, agency age indicates an agency’s organisational development. Traditionally,
it has been argued that over time agencies become more dependent on the regulated
sector, so participation by nonregulated interests is expected to be less for more
established and older agencies (Maggetti 2007; Kwak 2014; Novak 2014). However,
EU agencies are still relatively young (between 7 and 15 years), which makes it
impossible to estimate their long-term institutional development. Therefore, we
believe that in the short time span of these agencies’ existence, another mechanism
is at work. More precisely, as regulated industries have more resources (see above),
it is plausible to presume that they mobilise faster than nonregulated interests,
implying that regulated industries mostly address recently established agencies (see
also Hanegraaff 2015). After the short period of their initial establishment, agencies
will actively seek more diverse stakeholder participation, and nonregulated interests
will overcome their collective action problems, resulting in greater stakeholder
diversity among somewhat older agencies.

In summary, we propose the following hypotheses:

(H4): Agencies that are legally required to promote broad stakeholder involve-
ment attract more nonregulated interests.

(H5): If an agency advisory body demonstrates a high level of diversity, more
nonregulated interests mobilise in consultations.

(H6): Older agencies attract more nonregulated interests.

Research design

Of all the EU regulatory agencies operational on 1 January 2015 (N=16), those
which organise public consultations were selected, resulting in 10 agencies being

“However, the opposite might also happen, namely with more diverse consultative bodies, stakeholders
are less likely to participate in public consultations (because they might enjoy access as members of advisory
bodies).
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Table 1. EU regulatory agencies, consultation organised (n),
and whether agency is legally required to consult nonstate
stakeholders

Legally Total
Agency Required Consultations
ESMA Yes 32
EBA Yes 57
EIOPA Yes 20
Joint consultation organised Yes 9
by ESMA, EBA and EIPO
EFSA Yes 72
EMA Yes 63
ERA Yes 3
ACER No 10
EASA No 39
ECHA No 26
BEREC No 27
Total 358

included in the analysis (Table 1). However, there was considerable variation in data
accessibility. The websites of the three financial agencies (the European Banking
Authority, the EIOPA, and the European Securities and Markets Authority), the
Agency for the Cooperation of Energy Regulators (ACER) and the BEREC provide
sections listing past consultations, an overview of the participants per consultation
and the response documents. These five agencies are more recently established
agencies, possibly indicating a trend towards more transparency with respect to
stakeholder involvement. The European Food Safety Authority (EFSA) website lists
all past consultations in a separate section, but the overview of participants and the
responses are published elsewhere, according to the topic of the consultation. For
the European Aviation Safety Authority (EASA), the European Chemicals Agency
(ECHA), the European Union Agency for Railways (ERA) and the European
Medicines Agency (EMA), we were unable to find any information regarding past
consultations on the agencies’ websites. After a document request, these agencies
provided us with lists of consultations and participants (or detailed instructions
on where to find the documents; sometimes this information was spread across
different subsections of the websites). In total, we identified 413 consultations
organised in 2013 and 2014. For 15 consultations, we could only find a general con-
sultation call, but no consultation text and/or list of consultees. In 40 instances, pub-
licly available documents did not list consultation participants, and in several of
these cases, the agency website reported that no one had responded to the consul-
tation call. Hence, we could code 358 consultations for three types of evidence:
information about the stakeholders, agency characteristics and consultation fea-
tures. Table 2 gives a descriptive overview of dependent, independent and control
variables.
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Table 2. Overview of dependent, independent and control variables

Variable Mean SD Min. Max.

Dependent variables

HHI consultations 0.58 0.23 0.21 1
Proportion nonregulated interests 0.27 0.24 0 1
Proportion other business interests 0.10 0.14 0 1
Proportion nonbusiness interests 0.04 0.10 0 1
Proportion experts 0.13 0.18 0 1
Independent variables

Consultation type (1 = implementation, 2 = policy advice) 1.22 0.42 1 2
Complexity (four categories) 2.55 1.15 1 4
Format (1 = open, 2 = closed) 1.34 0.47 1 2
Legal requirements (0 = no, 1= yes) 0.72 0.45 0 1
HHI advisory board 0.42 0.16 0.26 0.67
Agency age 10.98 3.45 7 15
Control variables

Duration (days) 79.86 48.39 7 458.00
Number consultation participants (logged) 2.40 1.04 0 5.48

In total, we identified 2,677 distinct consultation participants. Consultation
participation is highly skewed, with many participants taking part in just one
consultation (65% or 1,729 actors participated in only one consultation), and a very
small set of highly active stakeholders (4% or 115 actors had been involved in 10 or
more consultations). Each identified stakeholder was coded based on information
available on its website. The coding scheme was developed on the basis of an
existing codebook developed for various other research projects (see INTEREURO
project, www.intereuro.eu). In case no or insufficient information could be obtained
from the organisation’s website, we referred to other sources such as Wikipedia,
LinkedIn and the EU’s Transparency Register, and, in several instances, we could
obtain relevant information from position papers that had been submitted during
the consultations.” In addition to the authors, three student coders took part in the
coding process. To improve validity and reliability, all codes were crosschecked by
different coders, and in cases of doubt, we organised meetings among the coders
in order to establish a final code.

The key variable stakeholder type consists of five distinct categories. Our main
point of reference is regulated interests, representing industries that are directly and
profoundly targeted by agency regulations. There are four other stakeholder types
that are distinct from these regulated businesses. To begin, there are nonregulated

>Not all actors could be identified or coded. To begin, there was a small set of consultees (28 companies,
one NGO, one public authority and one trade association involved in ECHA consultations) that submitted
anonymised reports. Also, 14 actors could not be identified and/or coded, either because they did not have a
website or we could not find relevant information from other sources.
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business interests, which concern industries that are not directly regulated and/or
businesses for which the regulated sector does not constitute its core economic
activities, for instance, businesses depending on regulated industries (see below).
In order to facilitate our work, we coded each stakeholder on the basis of the
United Nations International Standard Industrial Classification of All Economic
Activities (ISIC), assigning each business actor to an economic sector (United
Nations 2008; see also Young and Pagliari 2017). First, for each agency, we checked
all ISIC codes falling within the scope of the sector regulated by that agency. For the
ECHA, for instance, these are all codes covering the manufacturing of chemicals and
chemical products. Second, again for each agency, all business interests were coded
as either from a regulated sector (e.g. organisations representing chemicals company
in the case of the ECHA) or from a nonregulated sector (e.g. car manufacturer inter-
ests in the case of the ECHA). Third, based on information provided on the organ-
isations” website, we crosschecked the final coding for each stakeholder.

In addition to these business interests, we identified nonbusiness interests, which
include organisational entities that do not represent companies, but which claim to
speak on behalf of some general citizens’ interest. These concern consumer interests,
specific causes such as human rights, animal rights, environmental or health con-
cerns, labour rights or other general causes. More specifically, within this category,
we find labour unions as well as a diverse range of NGOs. It should be noted that, for
the purpose of this article, modelling the involvement of nonbusiness interests is
highly relevant because this actor type, especially - compared to experts, other
business interests and public authorities - lacks resources as well as expertise. We
also identified a set of consultees we labelled “experts.” They are representatives of
professional associations, institutions such as hospitals or research institutes, and
various national expert bodies. Finally, several EU-level agencies grew out of
EU-wide regulatory networks consisting of national-level regulators. National
governments are key decisionmakers in EU legislative processes and often national
regulators take an active part in implementing EU regulations (Egeberg and Trondal
2011, 2017; Quittkat 2011; Bunea and Thomson 2015). Hence, we established a
separate category for public authorities. As Table 4 illustrates, national regulatory
authorities mobilise in large numbers on the aviation sector and aviation safety
(EASA) and medicine regulation (EMA).

Next, we have three variables at the agency level. The first two — agency age and
legal provisions — were coded on the basis of official documents. With respect to
legal provisions, we read the agencies’ legal statutes and looked at whether agencies
are explicitly expected to consult with stakeholders other than the regulated sector
(for instance, consumer groups, environmental groups or patient organisations).
These agencies are supposed to invest more in contacts with stakeholders outside
the regulated sector by actively reaching out to them, thereby also attracting a more
diverse set of consultation participants. To determine the diversity of the advisory
committee, we coded all committee members in the same way that we coded all
other stakeholders. For both the advisory committees and the public consultation
participants, we calculated the Herfindahl-Hirschman index (HHI) as a measure of
diversity, in other words, to what extent stakeholders are concentrated in one or
more group types (Rasmussen and Carroll 2014; Chalmers 2015). The HHI is
calculated as the sum of the squared proportions of stakeholders belonging to each
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of the group type categories. The HHI ranges from 1 (minimal diversity, namely all
consultation participants belong to the same group type) to 1/N, with N equal to the
number of groups (maximal diversity, namely each group type participates to an
equal degree). For our data set, the range of the HHI is the interval [0.20, 1].

Finally, the characteristics of the 358 public consultations were coded after read-
ing the consultation call, that is, a short text describing what the consultation is
about, and reading the attached more elaborate consultation articles or draft docu-
ments. The consultation type was coded into two main categories (see Pagliari and
Young 2016). First, implementation cases take place at the end of the regulatory
process, and the issue at hand deals with executing existing EU legislation via imple-
menting decisions. Second, some consultations seek general policy advice that is not
directly related to the implementation of existing legislation. This may entail advice
on future legislative proposals, feedback on the agency’s long-term strategy (such as
a future multi-annual framework), or recommendations on the internal functioning
of the agency (for instance, on the agency’s consultation practices).

Policy complexity is an intricate concept, both in terms of conceptualisation and
operationalisation. Most consultation calls consist of, on the one hand, a short text
announcing or preceding the consultation (called an “announcement,” “executive
summary” or “paper overview”), and, on the other hand, a more elaborate article
discussing the topic in more detail. For all these documents we coded the level of
complexity based on a four-level scale (“very simple,” “simple,” “complex” and “very
complex”) (see Yackee 2006; Yackee and Yackee 2006; Pagliari and Young 2016). A
sample of 40 consultations were double-coded by two independent coders to test
whether the scale works well; the coding of the announcement resulted in a high
degree of reliability (Krippendorft’s ®=0.87), while establishing a reliable measure
on the basis of the more extensive articles proved to be much more difficult
(Krippendorff’s a=0.62). The lower reliability score for the consultation articles
is not entirely surprising, because such documents are more dense and often
combine highly technical insights with some general information, making it more
difficult to assess complexity in a reliable way.

Importantly, both measures do not cover the inherent or actual complexity of
policy issues, but rather the complexity with which an agency presented the policy
issue and, especially, how this might be viewed by a potential consultee. On the one
hand, complexity has a subjective component in the sense that what one individual
experiences as complex might be relatively simple for someone else. On the other
hand, how agencies portray a specific issue cannot be entirely separated from the
objective nature of the issue, so that we cannot rule out that some variation might be
driven by intrinsic issue complexity. In essence, our measure seeks to separate con-
sultations that are presented as highly specialised and technical from those where a
lay person could decipher what a particular consultation is about. It is worth taking
a closer look at how these two measures correlate. To begin, as Table 3 illustrates,
many consultations were coded as “complex” or “very complex”. This was especially
the case for consultation articles (78% are “complex” or “very complex”), but much
less so for short announcements (51% are “complex” or “very complex”). Also, both
measures are considerably correlated, implying that they potentially measure the
same underlying construct (¥?=228.30, p<0.0001, df=9, Spearman’s p=0.69).
Yet, the substantial number of cases in the top right of the diagonal (30%) suggests
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Table 3. Comparing complexity of consultation article with complexity announcement

Complexity Consultation Article

Complexity Announcement Very Simple Simple Complex Very Complex Total
Very simple 20 27 38 3 88
6% 8% 11% 1% 25%
Simple 0 19 47 16 82
- 5% 13% 5% 23%
Complex 3 2 42 32 79
1% 1% 12% 9% 22%
Very complex 1 5 3 94 103
0% 1% 1% 27% 29%
Total 24 53 130 145 352
7% 15% 37% 41%

that in drafting consultation calls, agency officials produce announcements that are
perceived as less complex compared to the corresponding consultation articles.

As the coding of the shorter announcement resulted in a more reliable measure,
we decided to use this as our primary independent variable. However, in a small
number of cases (n=6), we could not find a consultation announcement (or general
overview, executive summary). In these cases, potential consultees had to depend on
the, generally more complex, consultation article when deciding on whether or not
to take part in the consultation. Therefore, for the cases without a short announce-
ment, we imputed the complexity measures of the consultation articles.

Finally, the consultation format indicates how stakeholders are asked to respond
to the consultation. A consultation can be open or standardised. An open format
means that the agency presents a certain issue or a draft document and asks stake-
holders to provide feedback without asking specific questions. In consultations
with a standardised response format, stakeholders are asked to provide answers
to specific questions.

Our models include two control variables. First, we controlled for the duration
of the consultation, measured as the number of days between the published call
and the deadline to comment (Quittkat 2011; Rged and Woien Hansen 2018).
Formulating and drafting a position takes time, so the longer the consultation is
open, the more stakeholders are expected to participate. Second, we controlled
for the number of stakeholders (logged count variable) that present themselves
in each consultation, as one might presume that the diversity of consultees, or
the chance that nonregulated interests will present themselves, increases as more
stakeholders take part in the consultation (Rasmussen and Carroll 2014; Bunea
and Thomson 2015).°

%Given the fact that we included consultations organised by nine different agencies, there is quite some
diversity. One obvious question concerns the varying salience of the involved issues and whether we should
control for this, because much political mobilisation is driven by political salience. However, with respect to
salience, nearly all issues in the database are characterised by low levels of public salience. We checked the
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Table 4. Share and diversity of consultation participations by agency (percentages, average HHI
consultees and HHI committee members)

Regulated  Other Public HHI HHI
N Business Business Nonbusiness Experts Authorities Consultation Committee

EBA 601 86.2 8.8 1.7 1.7 1.7 0.80 0.26
(banking)
ESMA 1306 68.6 18.8 2.4 7.1 3.1 0.65 0.58
(securities)
EIOPA 439 61.3 17.3 5.0 12.8 3.6 0.46 0.28
(insurance)
Joint EBA, 252 74.6 15.5 2.4 6.8 2.8 0.66 -
ESMA and
EIOPA
ACER 390 85.9 10.0 0.5 0.5 3.1 0.77 0.58
(energy)
BEREC 440 77.1 121 1.7 0.7 2.5 0.71 -
(telecom)
EMA 431 54.3 6.5 2.6 23.7 13.0 0.62 0.27
(medicines)
EASA 818 49.8 3.2 6.9 3.2 31.9 0.44 0.67
(aviation)
ECHA 449 32.7 46.1 2.7 6.0 12,5 0.47 0.30
(chemicals)
ERA 22 36.4 4.5 13.6 0.0 45.5 0.45 0.46
(railways)
EFSA 1294 29.2 11.9 11.1 23.9 24.0 0.41 0.53
(food)
N 6442 3719 921 325 687 790
Percentage 57.7 143 5.0 10.7 123
Analysis

A descriptive examination of who participates in EU agency consultations (Table 4)
reveals considerable variation across agencies and stakeholder types. Some agencies
exhibit very high concentrations of certain stakeholder types, largely due to the
strong prevalence of regulated businesses. Stakeholders mobilising in the energy
(ACER), telecom (BEREC) and banking (EBA) sectors come almost exclusively
from the regulated sector, representing 86, 77 and 86%, respectively, of all consul-
tation participants. Regulated business interests also dominate consultations on the
regulation of securities (ESMA), insurance and pensions (EIOPA), representing 69

public or media salience for a small set of topics (20), more precisely those where we observed the greatest
number of consultees. Based on the fact that search engines such as Google Trends and EurActiv produced
no of just a few hits, we could safely conclude that public salience is rather low. However, a key variable,
namely the number of stakeholders taking part in the public consultations, can be seen as a proxy for actor
salience, namely the extent to which an issue is important for individual stakeholders (Beyers et al. 2018). It
should be noted that this measure (the number of participants in a consultation), as most other political
attention measures, has a highly skewed distribution.
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and 61%, respectively, of all consultation participants. A more diverse set of stake-
holders is mobilised in the regulation of pharmaceuticals (EMA) and aviation safety
(EASA), but still about half of all participants represent regulated industries. The
mobilisation of nonregulated stakeholders is strongest with respect to chemicals
(ECHA), railways (ERA) and food safety (EFSA).

However, one should (always) be careful about drawing strong conclusions.
In several instances, the set of regulated businesses is quite diverse, and sometimes
it was difficult to establish the boundaries between regulated and nonregulated
businesses. For instance, in the case of the ACER, the set of regulated businesses
comprises a wide array of stakeholders, including local energy suppliers, public
and private enterprises, businesses specialising in renewable energy, as well as pro-
ducers relying on fossil energy sources. Another example is the ECHA, where we
find many other business interests. This is largely because manufacturing companies
in many sectors — ranging from electronics to the automotive industry - depend for
a small but significant part of their activities on chemical products. Finally, in some
fields - for example, the EFSA and the EMA - the substantial number of experts
who do not represent companies or business interests may somewhat attenuate the
prevalence of regulated businesses. Because their professional activities are situated
in the regulated sector, these actors are highly knowledgeable about the potential
consequences of regulatory activities. However, sometimes these professional activ-
ities could create conflicts of interests, for instance, because the experts depend on
regulated companies for research grants (Corporate European Observatory 2013).

Nonetheless, despite these cautionary notes, the dominance of the regulated
industries is substantial. This can also be illustrated by comparing the number of
consultations where regulated industries did not attend with the number of consul-
tations where other stakeholder types did not attend. Only 7% of the consultations
are characterised by the absence of regulated industries, while this figure is 44%
for experts, 44% for other business interests, 38% for public authorities and 70% for
nonbusiness interests. Overall, nonbusiness interests — such as consumer NGOs,
environmental NGOs and labour unions - are poorly represented in EU agency
consultations. These actors constitute about 5% of the participating stakeholders.
Only the BEREC, the ERA, the EASA and the ESA attract a considerable number
of nonbusiness interests (respectively, 8, 14, 7 and 11% of all participants), mostly
environmental and consumer organisations.

Do these results differ from other venues, for instance, within the EU? Although
it goes beyond the scope of this article to provide a systematic comparative analysis,
the available evidence suggests that nonregulated interests are especially poorly rep-
resented in agency public consultations. One way to contextualise this observation
is to compare the representation of nonregulated interests in consultations with
the composition of the advisory committees that EU agencies have established. The
committee HHIs indicate that the diversity in these advisory committees (Table 3),
despite the strong presence of regulated interests in these bodies, is substantially
higher (or similar) compared to the diversity of stakeholders in public consultations.
Interestingly, while the number of participants in advisory committees is limited,
these bodies realise a more balanced set of represented interests (Quittkat
and Kotzian 2011, 412). Moreover, while on average only 5% of the consultees
in agency consultations represent nonbusiness interests, this figure is 12% in
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advisory committees. There is ample research analysing how private interests
interact with the EC, for instance via open consultations organised by the EC.
Compared to the results reported here, most of these studies report higher repre-
sentations of nonbusiness and citizen interests. Depending on the sample method,
the study design and the policy field, and despite the strong prevalence of business
groups, the share of citizen groups and nonbusiness interests in the mobilised
interest group population typically ranges between 10 and 30% (e.g. Wonka et al.
2010; Quittkat 2011; Quittkat and Kotzian 2011; Rasmussen and Carroll 2014;
Rasmussen and Gross 2015; Berkhout et al. 2018).

Table 4 suggests that the diversity of consultation participants relates to the
agency organising the consultation. Yet, this assertion does not clarify whether
agency features or consultation characteristics account for this diversity. In order
to analyse the diversity across consultations, we tested regression models with the
consultation HHI and the proportion of nonregulated interests — the combination
of other business interests, nonbusiness interests and experts — as dependent var-
iables (Table 5, Parts I and II). One drawback of the HHI and the proportion of
nonregulated interests is that these measures do not clarify in which actor
type — experts, nonbusiness interests or other business interests — observations are
concentrated. For instance, is greater diversity the result of experts taking part in
the consultations or the increased mobilisation of civil society groups? As an ad-
ditional robustness check, we tested three separate models with the proportions of
nonregulated business interests, nonbusiness interests and experts as dependent
variables (Table 5, Part III). Because of the proportional nature of the dependent
variable, we used a fractional logit model (Papke and Wooldridge 1996). As par-
ticipation patterns in one consultation may affect what happens in other consul-
tations, we cannot presume that each consultation is an entirely independent
observation, which could lead to biased standard errors and increase the risk of
type I errors. Therefore, we estimated robust standard errors to account for poten-
tial dependencies. Furthermore, consultations are nested within one of the nine
agencies, resulting in these consultations being similar, for instance, in terms of
some unobserved variable such as actual policy complexity.” In order to accommo-
date the multi-level structure of the data, we estimated a random intercept for the
agency level.

Looking at the control variables, consultation duration has no significant effect
on nonregulated stakeholder mobilisation or diversity. Controlling for the total
number of mobilised interests confirms that, on average, a high mobilisation density
corresponds to a more diverse set of consultation participants (a lower HHI) and
more nonregulated interests, especially other business and nonbusiness interests
(not experts).

The results are less straightforward when it comes to consultation-related factors.
For instance, consultation format has no effect on the HHI or the proportion of
nonregulated interests. Although nonregulated interests are more active in

"The BEREC does not have an advisory committee, and therefore, this agency was not included in the re-
gression analysis. Although the data set has a multi-level structure, dependencies, measured by the intra-class
correlation (ICC), are different for the different dependent variables (ICC for HHI = 0.36, non-regulated
interests = 0.23, other business interests = 0.17, non-business interests = 0.07 and experts = 0.23).
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Table 5. Explaining HHI consultations and proportion nonregulated interests

Part Ill: Estimating Proportion

Part I: Noninteractive Part Il: Interactive Stakeholder Types
Fixed part HHI Nonregulated HHI Nonregulated Other Nonbusiness Experts
Interests Interests Business

Intercept 2.57 —1.80 2.81 =1.02 0.10 —9.24 —6.50
(0.75)* (0.85) (0.22)** (0.13)** (0.43) (0.51)** (0.29)**

Consultation

Type advice (implementation = ref) —0.01 0.34 —0.01 0.35 —0.19 0.59 0.37
(0.13) (0.13)* (0.11) (0.12)** (0.13) (0.18)** (0.11)**

Complexity (very simple =ref)

Simple —0.06 —0.02 —0.02 0.03 0.28 —0.49 —0.03
(0.14) (0.13) (0.15) (0.14) (0.18) (0.34) (0.12)

Complex 0.01 —0.20 0.07 —0.15 —-0.16 —0.68 0.00
(0.13) (0.20) (0.13) (0.22) (0.27) (0.59) (0.18)

Very complex 0.03 —0.17 0.19 —0.19 —0.14 —1.33 0.07
(0.15) (0.13) (0.13) (0.11) (0.15) (0.53)* (0.13)

Format closed (open = ref) —0.20 0.23 —-0.19 0.36 0.34 —0.22 0.29
(0.27) (0.24) (0.27) (0.24) (0.32) (0.29) (0.17)

Contextual

Legal requirements (No = ref) 0.01 0.11 —0.25 -1.70 —2.94 4.21 2.63
(0.27) (0.42) (0.72) (0.71) (0.36)*** (1.71)* (1.35)

HHI advisory board 0.94 —2.39 3.78 —6.33 —6.43 —8.76 -9.31
(0.61) (1.41) (0.38)*** (0.35)*** (0.67)*** (1.46)*** (0.34)***

Agency age (years) —0.14 0.10 —0.29 0.18 —0.04 0.82 0.67

(Continued)
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Table 5. (Continued)

Part Ill: Estimating Proportion

Part I: Noninteractive Part II: Interactive Stakeholder Types
(0.03)*** (0.04)** (0.03)*** (0.03)*** (0.04) (0.11)*** (0.02)***
Legal*HHI advisory board -3.75 6.40 6.60 8.13 9.28
(0.80)*** (1.72)*** (1.21)***
(0.77)*** (0.40)***
Legal*agency age 0.18 —0.09 —0.04 —0.67 —0.51
(0.05)** (0.05)* (0.05) (0.13)*** (0.07)***
Control
Duration —0.00 —0.00 —0.00 0.00 —0.00 —0.00 0.00
(0.00) (0.00) (0.00) (0.00) (0.00) (0.00) (0.00)
Mobilisation density (logged) —0.41 0.22 —0.40 0.24 0.49 0.33 —0.08
(0.08)*** (0.05)*** (0.08)*** (0.06)*** (0.16)** (0.10)** (0.11)
Random intercept
Agency-level variance 0.13 0.31 0.16 0 0 0 0.35
(0.23) (0.35) (0.33) - - - (0.91)
—2LL 1,144.67 1,244.85 1,144.26 1,243.68 1,528.94 1,838.05 1,454.68

Index: fractional logit models, clustered standard errors in parentheses,p < 0.05, **p < 0.01, ***p < 0.001
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early-stage consultations, we do not observe a significant effect on the consultation
HHI. Long-term strategy consultations, for instance, asking for input regarding
what should be on the agency’s agenda in the coming years, by comparison with
implementation consultations, attract relatively more attention from nonbusiness
interests and experts (but not other business interests). The predicted proportions
of nonbusiness interests and experts decrease from 0.09 (SE =0.05) and 0.23
(SE=0.10) in early-stage consultations to 0.03 (SE =0.02) and 0.12 (SE =0.07)
in late-stage consultations. These are small though significant differences, especially
taking into account the small number of nonbusiness interests. Complexity has
some impact on the consultation HHI. Table 5, Part III, illustrates that consultations
announced by complexly written consultation calls decrease the relative number of
nonbusiness interests participating. Their share among the consultees decreases
from 0.07 (SE = 0.05) consultations in response to a call written in layman’s terms
to 0.02 (SE = 0.01) consultations in response to highly complex calls. Yet, we should
remain cautious about these results. It should be noted that the size of the effect is
rather small and nonbusiness mobilisation is mostly negatively affected by “very
complex” issues, not “complex” issues. This means that, even for nonbusiness inter-
ests, mobilisation is only affected to a limited extent by perceived complexity. Even if
agencies were to make some effort to communicate in a more accessible language,
which might be recommended, this would not have a huge impact.

Considering the coefficient magnitudes and statistical significance, it is clear that
contextual factors have a more pervasive impact compared to certain individual
consultation characteristics. Looking at the main effects only (Table 5, Part I), it
seems that only agency age matters, namely for older agencies the relative share
of nonbusiness participation and the HHI increases. This suggests that older
agencies attract a more diverse set of stakeholders, which confirms Hypothesis
H6. Apparently, legal provisions and an agency’s advisory committee do not have
a direct impact. However, one could ask whether age and committee diversity mat-
ter most for agencies that are legally obliged to reach out to stakeholders. Such a
moderating effect is plausible, as we know from other analyses that agency advisory
committees bound by legal provisions are more diverse and provide more access to
nonbusiness interests (Pérez Durdn 2018). Table 5, Part I, illustrates that two inter-
actions, testing whether legal provisions affect the impact of age or committee
diversity, have a significant effect on the consultation HHI and the proportion of
mobilised nonregulated interests. Although we have to be very cautious, especially
because of the small number of agencies not bound by legal provisions, the results
for agencies bound by legal provisions support the expectation that legal rules affect
participation in consultations.

In order to aid interpretation, Figure 1a plots the estimated proportion of non-
regulated consultees and the predicted HHI by agency. The advisory committee
HHI and the agency age are presented on the x-axis. Considering the three agencies
not bound by legal provisions, we can see that the mobilisation of nonregulated
interests is very low (estimated proportion <0.20) in cases where the advisory
committee is less diverse (the ACER and the EASA), while it is much higher for
the ECHA. The ECHA has a much more diverse committee and higher estimated
proportion (0.44) of nonregulated interests. In short, without legal provisions for
stakeholder involvement, a less diverse advisory committee corresponds with less
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Figure 1 Diversity by legal provision, agency age (years) and committee diversity (HHI committee). (a) Predicted HHI and proportion of nonregulated interests (Table 4,
Part I1). (b) Predicted proportion of other business, nonbusiness interests and experts (Table 4, Part Ill).
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nonregulated interests and lower diversity during consultations. Also, older agencies
are characterised by more diverse consultations; the estimated HHIs for the ECHA
and the ESA are 0.47 and 0.44, respectively, compared to 0.77 for the ACER.

The picture is slightly different for agencies bound by legal provisions, namely
the participation of nonregulated interests increases (as well as the overall diversity
during consultations) if the committees become less diverse (i.e. have a higher HHI).
Agencies with a higher advisory committee HHI mobilise more nonregulated inter-
ests (estimated proportions are 0.41 for the EFSA and 0.32 for the ERA), compared
to agencies with a higher committee HHI and not bound by legal provisions. The
estimated proportions are perhaps less clear-cut for the ESMA; however, with its
committee HHI of 0.64 and estimated proportion of nonregulated interests of
0.22, the ESMA still mobilises a large number of nonregulated interests (compared
to agencies not bound by legal provisions). Similar to agencies not bound by legal
provisions, agency age positively affects the mobilisation propensity of nonregulated
interests and leads to more diversity among consultation participants. However, it
should be noted that agencies bound by legal rules are on average younger (more
precisely the EBA, the EIOPA and the ESMA), and that these more recently estab-
lished agencies have a lower estimated proportion of nonregulated interests and
somewhat less diverse consultations compared to older agencies (the EMA, the ERA
and the EFSA).

The interaction models reported in Table 5, Part I, largely confirm these results.
Only the results for other business interests are different. Agency age does not affect
the mobilisation of other business interests and, looking at the estimated propor-
tions (Figure 1b), it seems that older agencies attract fewer other business interests
(and relatively more nonbusiness interests and experts). Moreover, agencies bound
by legal provisions attract far fewer other business interests (compared to agencies
not bound by legal provisions), which is largely due to the very low mobilisation of
other business interests in the case of the EMA (0.06), the ERA (0.06) and the EFSA
(0.08). A closer look at the estimated proportions in Figure 1b reveals another rele-
vant result. One could ask which actor type contributes to consultation diversity. As
agencies listed towards the right are more diverse, we find that diversity is largely
due to an increasing number of experts and a decreasing number of other business
interests (the EMA, the ERA and the EFSA). Although diversity corresponds with
an increasing number of nonbusiness interests, the estimated share of nonbusiness
interests in the entire range of mobilised stakeholders remains very low (<0.10).

Conclusion

This article examined to what extent EU agency consultations are dominated by
regulated industries or attract a more diverse set of stakeholders, and how varying
participation patterns can be explained. The findings reveal that a large majority of
the submissions agencies receive via public consultations come from regulated
industries. Other stakeholders — nonbusiness interests, other business interests, experts
and public authorities - mobilise in much smaller numbers. Even in the most diverse
consultations (HHI<0.50), 69% of consultees represent regulated industries; in
only 15% of consultations do nonbusiness interests comprise more than 10% of
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consultees. Although agencies have some discretion in how they design their
consultations — open or closed format, complexity and stages of the policy
process — consultation design factors have only a limited impact. Consultations
announced by complexly written calls somewhat reduced the proportion of
nonbusiness interests, but this effect was rather small; even the mobilisation of non-
business interests is affected only to a limited extent by perceived complexity.

In addition, consultations organised at the start of the policy cycle, that is, where
the agency has an agenda-setting role, attract a wider range of stakeholders com-
pared to consultations at the end of the policy cycle, that is, on implementation
issues. This indicates that the implementation phase of EU regulation is fertile soil
for regulated industries to mobilise, which is in line with previous research on stake-
holder participation in consultations organised by US federal agencies (e.g. Yackee
and Yackee 2006; Mckay and Yackee 2007; West and Raso 2013). This finding also
confirms earlier observations demonstrating a higher prevalence of nonbusiness
interests earlier in the policy process (e.g. Berkhout et al. 2018). Nonetheless, these
varying mobilisation patterns should not be equated with regulated industries
having less influence during earlier stages of the policy process. It is important that
our results concern relative mobilisation patterns, namely compared to late-stage
consultations, early-stage consultations attract relatively more nonbusiness interests
(9%), experts (18%) and other business interests (8%), which means that, in addition
to public authorities (16%), a substantial number of regulated industries (48%) are
still represented among the early-stage consultees.

Finally, compared to consultation design factors, contextual factors have a sub-
stantial impact. We found that legal provisions matter for consultation diversity;
more precisely, legal rules interact significantly with agency age and the composition
of agencies” advisory committees. This corroborates earlier findings on how stake-
holder participation, but also access and potential influence, is not only a matter
of stakeholders’ own incentives to mobilise (so-called supply-side factors) but also
shaped by the institutional setting policymakers establish for interactions with
stakeholders (so-called demand-side factors) (Mahoney 2004; Kohler-Koch and
Finke 2007; Quittkat 2011; Van Ballaert 2017).

Certainly, the limited number of agencies urges us to remain cautious. As EU
agencies are established to regulate one particular policy field, it is difficult to draw
conclusions with respect to policy field features. The opportunities for nonregulated
interests to gain expertise and the extent to which knowledge is dispersed among
different stakeholders are possibly influenced by policy-related variables. To regu-
late the banking sector, for example, regulators need information about the risks of
certain financial products or a bank’s assets, which is almost exclusively in the hands
of banks themselves and difficult to acquire by other stakeholders. By contrast, food
safety regulation requires information about the health risks of specific foods or
ingredients, which can also be tested by regulators themselves, consumer organisa-
tions or independent scientists.

However, the fact that policies intersect with the institutional set-up of each
agency makes it hard to separate policy characteristics from institutional features.
Therefore, future research might take other agency-level or sector-specific charac-
teristics into account, which might be useful given the substantial variation found
between agencies and the effect of agency-level factors. Another useful avenue for
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future research would involve a more direct comparative analysis between agency
consultations and consultations organised by the EC or other supranational/
national policymaking institutions. Analyses involving different institutions situated
at multiple levels of governance would contribute to the development of a more
general theoretical understanding of consultation practices. For instance, as much
of agency politics concerns the implementation of legal rules, we observed a high
propensity of regulated business to respond to consultation calls. Therefore, it is
plausible to hypothesise that the consultation practices of EU regulatory agencies are
more similar to consultations organised by national-level agencies than to EC
consultations.

Two limitations of this study can inspire future scholarship on stakeholder mobi-
lisation with regard to regulatory agencies. First, who participates in consultations is
a subset of a larger stakeholder population with an interest in influencing the agen-
cies (but see Rasmussen and Gross 2015; Berkhout et al. 2018; Reed and Waien
Hansen 2018). Therefore, the diversity of the consultation participants depends
on how diverse the established interest group population is in the first place.
For instance, the limited participation rate of NGOs in consultations on financial
regulation seems to reflect a limited number of NGOs working on this topic, as
the Finance Watch example at the start of this article illustrates. Open and low-
threshold consultations will have no or very little effect on diversity in stakeholder
participation if organised counter-voices to the regulated industry do not exist.
Future research should take into account these so-called supply-side factors and
analyse who of the potential participants are the ones that mobilise. Second, stake-
holder diversity in terms of group type does not necessarily imply diversity in terms
of preferences. For instance, Young and Pagliari (2017) have observed strong busi-
ness unity in regulatory processes on financial and energy issues, implying that the
preferences of the regulated sector are often supported by other business interests.
Moreover, diversity in terms of preferences articulated to policymakers does not
guarantee more balanced policy outcomes. Future research should thus also
investigate to what extent different preferences articulated in public consultations
are reflected in the adopted regulations.
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