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Abstract
This paper makes a conceptual prescription: it argues that judges and lawyers should adopt a
positivist concept of law, on normative grounds. The positivist view, I will argue, is more
consistent with reasonable disagreement and majority rule than nonpositivist views, offers
a better view of law’s moral standing, and is more consistent with what Dworkin called ‘integ-
rity’ than non-positivism. As the paper explains, this is an argument about what I call the ‘oper-
ative’ concept of law. As such, the argument avoids potential problems for conceptual
prescription, and shows why even those who adopt non-positivist views about the nature
of law might accept it.

Introduction

Anglo-American jurisprudence is usually presented as a debate about the grounds
of law—about what constitutively explains legal facts, such as the fact that mur-
der is a crime in a certain jurisdiction.1 Positivists argue that law is grounded in
social facts. Nonpositivists claim that the grounds of law also include moral con-
siderations.2 The picture is distortive in several ways, and many have expressed
their dissatisfaction with it.3 Still, the picture has become a standard framing
device. According to this framing, there are three central candidate views about
the grounds of law:

Non-Positivism (NP): legal facts are grounded in both social and moral facts.

Inclusive Legal Positivism (ILP): legal facts are necessarily grounded in social facts,
and can be grounded in moral facts (depending on the relevant social facts in the
specific legal system).

1. For a characterization along these lines, see David Plunkett, “Robust Normativity, Morality,
and Legal Positivism” in David Plunkett, Scott J Shapiro & Kevin Toh, eds, Dimensions of
Normativity: New Essays on Metaethics and Jurisprudence (Oxford University Press,
2019) 105 at 106-07.

2. See Emad H Atiq, “Legal Obligation and Its Limits” (2019) 38:2 Law & Phil 109 at 115-16.
3. See e.g. John Gardner, Law as a Leap of Faith: Essays on Law in General (Oxford University

Press, 2012) at 19-53; Timothy Macklem, “Preface” in Timothy Macklem, ed, Law and Life in
Common (Oxford University Press, 2015) vii at ix; Plunkett, supra note 1 at 108. See also
(criticizing the framing of the debate as one about grounding) Brian Leiter, “Critical
Remarks on Shapiro’s Legality and the ‘Grounding Turn’ in Recent Jurisprudence” (15
October 2020), online: SSRN Electronic Journal papers.ssrn.com/abstract=3700513; Brian
Leiter, “Back to Hart” (4 October 2021), online: SSRN Electronic Journal papers.ssrn.com/
abstract=3935043 [Leiter, “Back to Hart”].
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Exclusive Legal Positivism (ELP): legal facts are exclusively grounded in social
facts.4

This schema distinguishes between two forms of legal positivism, ILP and ELP.
Instead of adopting either of those views, I will argue for

Legal Positivism (LP): legal facts are necessarily and exclusively grounded in social
facts, which might require legal interpreters to engage in constrained moral
reasoning.

LP is compatible with legal sources—valid according to the relevant social
facts—incorporating moral language and requiring moral reasoning. When legal
sources do this, they grant legal interpreters a limited authorization to engage in
moral reasoning. According to LP, this authorization is not an incorporation of
moral facts, as such, into the legal domain. The underlying idea here is that there
is a difference between the law incorporating moral language and incorporating
morality. LP, as I will understand it, only rejects the second possibility. It denies
that the incorporation of moral language and reasoning is equivalent to the incor-
poration of morality as such.5

As I will argue, judges and lawyers involved in adjudication—in this paper,
I will call them ‘legal officials’ for short—in the context of contemporary liberal
democracies should adopt LP, for moral reasons.6 This type of argument is not
novel. Legal philosophers have sometimes argued in favor of specific concepts of
law on the basis of normative considerations. Thus, this paper situates itself
within this tradition, and particularly within the tradition of moral arguments
in favor of legal positivism.7 However, there are important ambiguities and
questions raised by that tradition. This paper will be devoted to clarify, at the
outset, the type of argument made here and, more specifically, what it means
to prescribe the adoption of LP by legal officials.

This clarification will occupy most of Parts I and II. As I explain in Part I, the
argument is a conceptual prescription in favor of LP as what I will call an opera-
tive concept of law. Part II is the central normative argument and offers four sets
of normative considerations in favor of the adoption of LP by legal officials:
(i) moral disagreement; (ii) majority rule; (iii) considerations connected to unjust

4. See Plunkett, supra note 1 at 106-07.
5. This paragraph builds on Thomas Adams, Criteria of Validity (2022) [unpublished, manuscript

on file with author].
6. While similar arguments might apply to other agents, and the concept adopted by legal officials

might impact the conceptual understandings of the former, here I restrict myself to the latter.
7. See e.g. Tom D Campbell, The Legal Theory of Ethical Positivism (Routledge, 2016); Bruno

Celano, “Normative Legal Positivism, Neutrality, and the Rule of Law” in Jordi Ferrer Beltrán,
José Juan Moreso & Diego M Papayannis, eds, Neutrality and Theory of Law (Springer, 2013)
175; Neil MacCormick, “A Moralistic Case for A-Moralistic Law?” (1985) 20:1 Val U L Rev
1; Liam Murphy, “The Political Question of The Concept of Law” in Jules L Coleman, ed,
Hart’s Postscript: Essays on the Postscript to ‘The Concept of Law’ (Oxford University
Press, 2001) 371; Frederick Schauer, “Normative Legal Positivism” in Patricia Mindus &
Torben Spaak, eds, The Cambridge Companion to Legal Positivism (Cambridge University
Press, 2021) 61; Jeremy Waldron, “Normative (or Ethical) Positivism” in Coleman, supra note 7.
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laws; and (iv) integrity. As Part III explains, the argument for LP is compatible
with different foundational views about law, and even with views that deny that
law is a distinct normative domain. To show this, I use Ronald Dworkin’s one-
system view as an example. Part IV presents and responds to four potential
objections.

I. Making Sense of Conceptual Prescription8

i. Operative and Foundational Concepts

One might worry that arguments in favor of the adoption of LP by legal offi-
cials would rely on the premise that it is up to individuals to decide what to
believe, or that the truth of propositions might be determined by the conse-
quences generated by belief in them.9

This is a plausible concern, but it does not affect the normative argument for
LP made here. To show why, let me introduce a distinction that, though not for-
mulated as such in legal theory so far, seems both intuitive and plausible: the
distinction between foundational and operative concepts. In general, I will under-
stand a ‘concept’ as a structured psychological entity (a mental representation)
that agents employ in thought and talk.10 By an ‘operative concept’, I understand
the concept that governs representational, discursive, and inferential practices
regarding an object within a specific domain.11 A ‘foundational concept’, on
the other hand, is the concept that fully captures the true nature or the constitutive
features of the object to which it refers.

Consider the concept WOMAN. The foundational concept WOMAN, if there is one,
would depend on the constitutive features of women. Let me assume for the sake of
argument that what is constitutive of being a woman is a cluster of features that spe-
cific tokens of the kind satisfy to some extent and that are related to each other by a
form of family resemblance.12 This is, under the distinction offered above, the foun-
dational concept of WOMAN. At the same time, the operative concept of WOMAN in

8. This section of the paper expands and elaborates on the distinction between operative and foun-
dational concepts that I also work with in Felipe Jiménez, “Private Law Legalism” 73:4 UTLJ
[forthcoming in 2023].

9. See Alex Langlinais & Brian Leiter, “The Methodology of Legal Philosophy” in Herman
Cappelen, Tamar Szabó Gendler & John Hawthorne, eds, The Oxford Handbook of Philosophical
Methodology (Oxford University Press, 2016) 671 at 684. For a response, see Raff Donelson, “The
Pragmatist School in Analytic Jurisprudence” (2021) 31 Philosophical Issues 66.

10. On the nature and structure of concepts, see Eric Margolis & Stephen Laurence, “Concepts” in
Edward N Zalta, ed, The Stanford Encyclopedia of Philosophy (Summer 2019 Edition), online:
plato.stanford.edu/entries/concepts.

11. There are other understandings of an ‘operative concept’ and their contrasting pairs in the phil-
osophical literature, such as Sally Haslanger’s opposition between operative and manifest con-
cepts and Eugen Fink’s distinction between operative and thematic concepts. See Eugen Fink,
“Operative Concepts in Husserl’s Phenomenology” in William McKenna, Robert M Harlan &
Laurence E Winters, eds, Apriori and World: European Contributions to Husserlian
Phenomenology (Martinus Nijhoff, 1981) 56; Sally Haslanger, “Ontology and Social
Construction” (1995) 23:2 Philosophical Topics 95.

12. See Natalie Stoljar, “Essence, Identity, and the Concept of Woman” (1995) 23:2 Philosophical
Topics 261 at 282-83.
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the practice of American physicians in the 1950s might have been ‘biologically
female human being.’13

Questions about foundational concepts are questions about fit between the
mental representation and the nature of the object or its constitutive features.
The correct foundational concept will be whatever mental representation cor-
rectly captures the relevant features of the object.

Descriptive questions about operative concepts, on the other hand, are ques-
tions about social fact, such as what was the concept of WOMAN in American
medicine in 1950? This is not to say that foundational concepts are entirely inde-
pendent of social facts. Plausibly, the foundational concepts of social kinds, as is
the case of LAW, are at least partly sensitive to social facts because social kinds
are grounded, at least in part, in contingent human conceptual activities.14

The questions we might ask about operative concepts are not exclusively
descriptive. Normative questions are also possible. For instance, we could ask
what the best operative concept of an object would be (given certain normative
considerations and constraints) in a specific domain. Such a question relies on the
idea that, if things would go better (under some specification of ‘better’) if some
agent adopted operative concept X in a certain context, that agent should adopt
operative concept X in that context. These are questions of conceptual ethics or
conceptual prescription.15

Now some might think that this type of conceptual ethics question does not
matter much. Our inferential, linguistic, and conceptual practices—our operative
concept, in my terms—should simply track the true foundational concept. This
natural implication, however, neglects the existence of situations where even
those with equal epistemic authority disagree about the content or extension
of the foundational concept. In these circumstances of disagreement between epi-
stemic peers, the terrain is fertile for conceptual prescription, particularly if the
relevant concept has practical and moral significance. This is precisely the case of
the concept of law: there is intractable expert disagreement about the foundational
concept, and yet the concept matters pragmatically.16 Our main jurisprudential
theories seem to equally fit convergent views and intuitions about law in specific
cases. As the history of jurisprudence shows, these convergent intuitions are not
sufficient to adjudicate jurisprudential disputes. The disagreement between the
theories lies in the characterization of law as a general practice or institution.

13. To be clear, the utility of this example does not turn on the correctness of either the operative
concept or the foundational concept proposed.

14. On social kinds, see Francesco Guala, “On the Nature of Social Kinds” in Mattia Gallotti &
John Michael, eds, Perspectives on Social Ontology and Social Cognition (Springer, 2014) 57.

15. On conceptual ethics, see Alexis Burgess & David Plunkett, “Conceptual Ethics I” (2013) 8:12
Philosophy Compass 1091.

16. See Raff Donelson & Ivar R Hannikainen, “Fuller and the Folk: The Inner Morality of Law
Revisited” in Tania Lombrozo, Joshua Knobe & Shaun Nichols, eds, Oxford Studies in
Experimental Philosophy, vol 3 (Oxford University Press, 2020) 6.
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At that level, the debate is at a stalemate.17 At the same time, how legal officials
understand law is a matter of practical significance that can have important effects
on social life.18

Note that the fact that operative concept X is or ought to be adopted in a specific
domain and for a specific purpose does not settle questions about the foundational
concept. Thus, conceptual prescription about operative concepts has no direct
impact on foundational concepts.19 From this perspective, the normative argument
for LP is an argument about the operative concept of law that ought to be adopted
by legal officials in the context of adjudication—whatever the right view about the
foundational concept of law might be, which is an independent question.

ii. Jurisprudence, Wishful Thinking, and Conceptual Prescription

Still, the project might seem somewhat dubious. Surely, we want to know what
law is and what it should be—the traditional concerns of analytical and normative
jurisprudence. It’s not obvious why what certain agents should think law is
should matter. The task of analytical jurisprudence, for instance, might be
thought to require adequately explaining the essential properties of law.20

What’s politically valuable has no impact on that question.21 Answering ques-
tions about the concept of law in terms of what would result in good moral con-
sequences seems, again, to involve a form of wishful thinking.22

One tempting but ultimately inadequate answer to this concern resorts to law’s
ontology. According to this answer, law is a social kind, shaped by what those
who participate in the practice understand it to be.23 Thus, it is open for people to
change—in light of normative considerations—their concept of law.24 The prob-
lem with this potential response is that, even if law is a social kind, just changing
the way we think about law will not change what law is.25 It would be good if X,
therefore X does not hold—even when X involves a social kind.

17. See Liam Murphy, What Makes Law: An Introduction to the Philosophy of Law (Cambridge
University Press, 2014) at 88, 102. See also Muhammad Ali Khalidi & Liam Murphy,
“Disagreement About the Kind Law” (2021) 12:1 Jurisprudence 1 at 4-7.

18. See Arie Rosen, “Law as an Interactive Kind: On the Concept and the Nature of Law” (2018)
31:1 Can JL & Jur 125 at 125.

19. It might have an indirect impact: if one accepts certain assumptions about the (at least partial)
dependence of the foundational concept of social kinds on social facts, including social con-
ventions and collective inferential practices, and if the latter change as a consequence of a suc-
cessful conceptual ethics argument, then the foundational concept could eventually change.

20. See Julie Dickson, Evaluation and Legal Theory (Hart, 2001) at 17-18.
21. Ibid at 89.
22. See ibid at 89-90; Langlinais & Leiter, supra note 9 at 684. Making a similar argument from a

nonpositivist perspective, see Mark Greenberg, “The Moral Impact Theory of Law” (2014)
123:5 Yale LJ 1288 at 1339.

23. See Khalidi & Murphy, supra note 17 at 9; Gerald J Postema, “Jurisprudence, the Sociable
Science” (2015) 101:4 Va L Rev 869 at 886-87.

24. See Frederick Schauer, “The Social Construction of the Concept of Law: A Reply to Julie
Dickson” (2005) 25:3 Oxford J Leg Stud 493 at 496. See also Frederick Schauer,
“Positivism as Pariah” in Robert P George, ed, The Autonomy of Law: Essays on Legal
Positivism (Oxford University Press, 1996) 31 at 34 [Schauer, “Positivism as Pariah”].

25. See Rosen, supra note 18 at 128.
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Thus, the concern about wishful thinking persists. In Donelson’s reconstruc-
tion, instances of wishful thinking rely on the following type of premise: “[I]f p
has pragmatic property x, p has the relevant epistemic property y, where x does
not imply y.”26 Such a premise is obviously false. The argument for LP would fail
if it relied on this premise.

However, the argument for LP does not involve this type of wishful thinking.
Instead, the argument relies on the premise that: If the adoption of p by X would
be good, p ought to be adopted by X, where p stands for an operative concept.27

Such an argument is valid, and it does not rely on any evidently false premises. It
is not an instance of “wishful thinking.”28 This type of argument for LP would not
be a description of our concept of law, but a prescription in favor of LP’s adoption
by specific agents (legal officials) in a certain domain (adjudication).29 The argu-
ment is not an attempt to resolve the question about the (true) foundational con-
cept. Instead, it is an evaluation of which operative concept that tracks our basic
shared understandings is morally best,30 in terms of the impact it would have if
adopted by legal officials.31

Against what the wishful thinking critique holds, then, the conceptual pre-
scription in favor of LP does not assume that the moral consequences of different
concepts determine which concept of law is true.

iii. Do Legal Officials Need an Operative Concept?

Now, the argument so far has assumed that the operative concept of law indeed
makes a difference. However, in their routine work, legal officials are not con-
cerned with the nature of law, the relationship between law and morality, or the
concept of law. In most cases, legal reasoning is perfectly feasible without artic-
ulated views about these issues.32

Still, the operation of legal reasoning is impacted by the concept of law. The
concept of law can be a central part of the image of law—the complex set of
beliefs regarding what legal discourse and legal reasoning are about—that deter-
mines how legal enactments ought to be understood and applied in a specific
legal system.33 An ‘image of law’ is what, I believe, comparative lawyers have
in mind when they discuss the shared philosophical and cultural commitments
that underlie the surface of legal systems and are necessary to fully understand
them.34 As these comparative lawyers argue, understanding legal systems

26. Donelson, supra note 9 at 76 [emphasis in original].
27. This is a slight variation of ibid at 78.
28. Ibid.
29. See Burgess & Plunkett, supra note 15.
30. See Natalie Stoljar, “What DoWeWant Law to Be? Philosophical Analysis and the Concept of

Law” in Wil Waluchow & Stefan Sciaraffa, eds, Philosophical Foundations of the Nature of
Law (Oxford University Press, 2013) 230 at 233.

31. See Schauer, “Positivism as Pariah”, supra note 24 at 32-34.
32. See Leiter, “Back to Hart”, supra note 3 at 4.
33. See Fernando Atria, “The Powers of Application” (2002) 15:4 Ratio Juris 347 at 355.
34. See William Ewald, “Comparative Jurisprudence (I): What Was It like to Try a Rat?” (1995)

143:6 U Pa L Rev 1889 at 1949.
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requires grasping the underlying ideas that animate and differentiate legal sys-
tems,35 including their concept of law.36 The operation of legal systems, as well
as the differences and similarities between them, depend on the ‘cognitive struc-
tures’ underlying those legal systems.37 These include their conceptions of law,
as Atiyah and Summers note.38 In fact, even legal theorists’ conceptions are
impacted by the operative concepts at work in their jurisdictions. American legal
realists and Dworkin offer accounts of law that are commonsensical for the
American lawyer, but completely bizarre for their German counterpart—for
whom Kelsen’s theories seem much more plausible.39

The operative concept of law, then, has an impact on the operation of legal
institutions. The relevant effects of any operative concept of law are produced
because of its adoption by legal officials, which impacts how they go about their
law-applying tasks. So, in making my argument for LP, I do not assume that legal
officials adopt an articulate, explicit concept of law. Instead, I make a much
weaker assumption: legal participants have, at least, an inchoate picture of what
law and legal facts are, and that picture (that ‘image of law’) is reflective—albeit
imperfectly—of a specific concept of law that, at least in part, explains differen-
ces between legal systems.

This explains why Liam Murphy’s pessimism about instrumental arguments
about concepts of law does not affect the argument for LP, as construed here.40

While Murphy is right that the concept of law is part of ordinary discourse, and
therefore convergence in usage as a response to normative argument is not a real-
istic expectation,41 the issue is different regarding the operative concept adopted
by legal officials.42 It is not beyond the imaginable that theoretical arguments
made by legal scholars and legal theorists can impact the formation and intellec-
tual norms of the professional bar and of judges. The change will certainly be
slow, and the causal question about how conceptual change happens is compli-
cated. But legal officials will inevitably have at least an implicit concept of law as

35. See Catherine Valcke, “Comparative Law as Comparative Jurisprudence: The Comparability
of Legal Systems” (2004) 52:3 Am J Comp L 713 at 717.

36. See William Ewald, “The Jurisprudential Approach to Comparative Law: A Field Guide to
‘Rats’” (1998) 46:4 Am J Comp L 701 at 705. See also John Bell, “English Law and
French Law—Not so Different?” (1995) 48:2 Current Leg Probs 63 at 69-70.

37. See Ewald, supra note 34 at 1896, 1947-48; Pierre Legrand, “The Impossibility of ‘Legal
Transplants’” (1997) 4:2 MJECL 111 at 115.

38. See P S Atiyah & Robert S Summers, Form and Substance in Anglo-American Law: A
Comparative Study of Legal Reasoning, Legal Theory, and Legal Institutions (Clarendon
Press, 1991) at 417.

39. See Jonathan Hill, “Comparative Law, Law Reform and Legal Theory” (1989) 9:1 Oxford J
Leg Stud 101 at 113. Making a similar observation regarding the Hart-Dworkin debate, see
Richard A Posner, “Tribute to Ronald Dworkin” (2007) 63:1 Ann Surv Am L 9 at 9.

40. See Liam Murphy, “Better to See Law This Way” (2008) 83 NYUL Rev 1088. This is a depar-
ture from Murphy’s earlier views in Murphy, supra note 7.

41. See Murphy, supra note 40 at 1100-01.
42. This also responds to Murphy’s concern that the question about the “all things considered”

optimal concept is sufficiently complex that it is simply impossible to answer. The issue is
quite different if the question is the optimal operative concept for legal officials in the context
of adjudication. Ibid at 1100.
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they carry out their activities. This concept can be impacted by legal theorists’
and legal scholars’ arguments about it—and will itself impact legal officials’
activities.

II. The Virtues of a Positivist Concept of Law43

In this section, I will argue that there are powerful reasons for legal officials to
adopt LP, in contrast to NP. The argument depends on certain assumptions about
what would happen if LP or NP were adopted by legal officials. Ultimately, this
means that the full success of the argument depends on factual and empirical
questions. However, I believe the arguments I offer suggest that, absent strong
evidence to the contrary, the adoption of LP would be preferable to the adoption
of NP. It is possible that in some circumstances NP would be the optimal opera-
tive concept. However, as I will argue below, those circumstances are so rare that
they confirm the general case in favor of LP.

As I have mentioned, my arguments join, to some extent, the tradition of eth-
ical positivism. However, I summarize the (to my mind) strongest versions of
those arguments and present them as part of a more systematic argument in sup-
port of the claim that, as a matter of conceptual ethics, legal officials ought to
adopt LP as the operative concept of law.

i. Moral Disagreement and Legal Validity

Contemporary social life is characterized by the fact of pluralism. People hold
inconsistent views about the meaning of life, human excellence, the beginning
and the end of human life, etc. This is something the liberal tradition has long
been aware of.44 Yet people are also divided about how to live together. We
do not just disagree about the good life; we also disagree about what makes a
polity just or even morally acceptable.45

Despite these disagreements, we still need to get on with the business of per-
sonal and social life. We still need, as individuals, to execute contracts, transfer
property, and get married and divorced. We also need, as citizens, to figure out
how to secure, allocate, and control the expenditure of public resources, how to
organize socioeconomic structures, etc. From this perspective, LP has an advan-
tage: it does not replicate our fundamental moral and political disagreements in
the context of adjudication, and instead facilitates what Alexander and Sherwin
call “authoritative settlement.”46

43. This section develops some preliminary arguments originally made in Felipe Jiménez, “Law,
Morality, and the One-System View: A Response to T R S Allan” (2021) 66:1 Am J Juris 27 at
31-35.

44. See John Locke, A Letter Concerning Toleration, ed by James Tully (Hackett, 1983); John
Rawls, Political Liberalism (Columbia University Press, 2005) at xvi-xvii.

45. See Jeremy Waldron, Law and Disagreement (Clarendon Press, 1999) at ch 7.
46. Larry Alexander & Emily Sherwin, The Rule of Rules: Morality, Rules, and the Dilemmas of

Law (Duke University Press, 2001) at ch 1.
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Rawlsian liberals traditionally argue that a public conception of justice helps
us deal with disagreement, while treating citizens with equal concern and
respect.47 The prospects of that project seem dubious today. In practice, even
a minimal and consensus-oriented conception of public reason might fail to give
people a shared language to articulate their differences.48 Perfectionist liberals,
Catholic conservatives, and radical socialists simply cannot accept the basic
assumptions and premises of public reason liberalism. Perhaps this shows that
(some of) these views are morally problematic.49 But we need to coordinate
our behavior and resolve our legal disputes with people who hold views we find
problematic. In solving this problem, a relatively amoralistic conception of legal
facts serves legal officials well as a modus vivendi.

Moral truth—even political, not metaphysical, moral truth—never appears “in
propria persona, but only : : : in the form of somebody’s controversial [view].”50

Moreover, those controversial views are not just views we disagree with; they are
views that we might find abhorrent, misogynistic, racist, totalitarian, morally
bankrupt, etc., and that celebrate precisely the political decisions that we
despise.51 The concern, when faced with these views, is not that we will not find
shared public commitments to freedom and equality, but the prospect of complete
disintegration of social life. That prospect makes it urgent to channel disagree-
ment. The requirement is more urgent than—and, in some sense, prior to—
finding a common conception of justice over which those holding different views
of the good life can overlap. The most urgent task is to avoid a life that could be
“nasty, brutish, and short.”52 This is, as Williams wrote, “the first political
question.”53

For that purpose, an operative concept of law that sees the determination of
legal facts as substantively connected to morality is poorly suited. The view
clashes with the diversity of moral opinions and convictions, and with the need
to secure a minimal degree of settlement of everyday disputes without replicating

47. See e.g. Samuel Freeman, Justice and the Social Contract: Essays on Rawlsian Political
Philosophy (Oxford University Press, 2006) at ch 7; Gerald Gaus, The Order of Public
Reason: A Theory of Freedom and Morality in a Diverse and Bounded World (Cambridge
University Press, 2011); Charles Larmore, “Public Reason” in Samuel Freeman, ed, The
Cambridge Companion to Rawls (Cambridge University Press, 2003) 368; Stephen
Macedo, “The Politics of Justification” (1990) 18:2 Political Theory 280; Rawls, supra
note 44.

48. See Jeremy Waldron, “Kant’s Legal Positivism” (1996) 109:7 Harv L Rev 1535 at 1560.
49. See e.g. Micah Schwartzman & Jocelyn Wilson, “The Unreasonableness of Catholic

Integralism” (2019) 56:4 San Diego L Rev 1039.
50. Waldron, supra note 45 at 111. See also Richard Stacey, “Democratic Jurisprudence and

Judicial Review: Waldron’s Contribution to Political Positivism” (2010) 30:4 Oxford J Leg
Stud 749 at 753.

51. See Jeremy Waldron, “Jurisprudence for Hedgehogs” (6 July 2013), online: Social Science
Research Network, papers.ssrn.com/abstract=2290309 at 24.

52. Thomas Hobbes, Leviathan, ed by Edwin Curley (Hackett, 1994) at 76.
53. Bernard Williams, In the Beginning Was the Deed: Realism and Moralism in Political

Argument, ed by Geoffrey Hawthorn, (Princeton University Press, 2005) at 3.
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more abstract disagreements—precisely, one of the central purposes of legal
adjudication.54

This suggests that a Hobbesian approach—an approach that sees the legal sys-
tem as autonomous, with its own criteria of justice—might be a good fit for legal
officials.55 That approach highlights the distinction between judgments about the
moral standing of a rule and its legal validity, and attempts to prevent discoordi-
nation and unilateralism in contexts of disagreement.56 While we ideally want
law to be just, wise, efficient, etc., we first need it to act as a framework for
decision-making that allows for ordered, coordinated social interaction.57 For this
purpose, the identification of legal facts ought to isolate, rather than replicate, our
underlying disagreements.58 Law is morally valuable not only when its content is
meritorious, but also, and primarily, because of its ability to solve coordination
problems independently of our moral judgments about its content.59 The moral
reasons for positive law and its ability to coordinate behavior are, at the same
time, reasons for law whose content can go against (any specific legal
official’s view of) morality.60

As Mark Greenberg has noted, even if law aims to settle disagreement, it also
aims at other important goals, such as ensuring that state coercion is consistent
with past political decisions, serving the public good, and improving our moral
situation.61 The crucial point here, however, is that unresolved moral disagree-
ment can be an obstacle to achieving justice, to using coercion in justifiable
ways, and to using law as an instrument of valuable ends. In this sense, legal
adjudication’s ability to settle disagreement is prior to law’s achievement of other
valuable things.62 We cannot reach valuable social outcomes through law if those
in charge of applying it do not agree about what it requires.

One potential response to this argument is that LP would not prevent inter-
preters from importing their moral convictions into law. First, when interpreters
face hard cases, both the nonpositivist and the positivist can accept that the legal
interpreter ought to resort to moral principles—the only difference between them

54. See MacCormick, supra note 7 at 29; Waldron, supra note 48 at 1540.
55. See Martin Loughlin, “The Political Jurisprudence of Thomas Hobbes” in David Dyzenhaus &

Thomas Poole, eds, Hobbes and the Law (Cambridge University Press, 2012) 5 at 11. But see
David Dyzenhaus, “Hobbes on the Authority of Law” in Dyzenhaus & Poole, supra note 55.

56. See Jeremy Waldron, “Legal and Political Philosophy” in Jules Coleman & Scott Shapiro, eds,
The Oxford Handbook of Jurisprudence and Philosophy of Law (Oxford University Press,
2002) 352 at 366. See also Samantha Besson, The Morality of Conflict: Reasonable
Disagreement and the Law (Hart, 2005) at 162.

57. See Gerald Postema, “Law’s Autonomy and Public Practical Reason” in George, supra note 24
at 79-80.

58. Ibid at 91. At a more general level, see Edward Hall, Value, Conflict, and Order: Berlin,
Hampshire, Williams, and the Realist Revival in Political Theory (University of Chicago
Press, 2020) at 3-10.

59. See John M Finnis, “Law as Co-ordination” (1989) 2:1 Ratio Juris 97 at 101.
60. See Christoph Kletzer, The Idea of a Pure Theory of Law: An Interpretation and Defence

(Bloomsbury, 2018) at 108.
61. See Greenberg, supra note 22 at 1339.
62. Here, I follow Williams, supra note 53 at 3.
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is whether they would say that those moral norms are part of the law.63 Moreover,
given the presence of moral language and moral concepts in law, even the routine
application of legal standards might require moral evaluation. LP would only
change the description of what’s going on.

There are a couple of potential responses to this counterargument. First, we
should reject the notion that the adoption of LP would merely change how legal
officials see what they are doing. Courts are law-applying institutions, and—for
better or for worse—the idea that they cannot legitimately engage as a general
matter in ‘legislating from the bench,’ but should rather apply the law, is an estab-
lished notion in contemporary democratic regimes. There are strawman versions
of this idea: the declaratory theory of the common law, the brooding omnipres-
ence in the sky, etc.64 Yet a more nuanced version of this idea seems quite intui-
tive both for laypeople and legal insiders: even if judges can engage in
development of the law and innovate at the margin, they cannot assume a gen-
eral legislative authority in the context of adjudication.65 Thus, assuming most
legal officials see adjudication as a venue that, generally, ought to be tasked
with the application of law, then the adoption of LP will have an impact. A
conscientious judge that adopted the positivist view, for instance, would be
motivated to decide hard cases, as much as possible, on the basis of legal rea-
sons (understood in terms of LP).

Second, even if LP only changed the terms of description, it would have the
virtue of clearly differentiating between situations where legal officials are argu-
ing or resolving disputes by applying pre-existing authoritative sources of law
and situations where they do so by resorting to moral considerations. This might
become an important source of political accountability regarding judicial law-
making, and it helps us deal with moral disagreement directly as what it is, rather
than as a rarified form of legal argument.

Still, it is certainly true that moral language is present in many legal norms. LP
is compatible with the law requiring judges to engage in moral reasoning. It is
only incompatible with, first, the claim that judges need to engage in moral rea-
soning in order to determine the law—that law is necessarily dependent on moral
facts, no matter what the relevant legal sources demand—and, second, the notion
that when the law requires judges to engage in moral reasoning it is incorporating
moral facts or morality as such into the grounds of law. The presence of moral
language and moral reasoning in law is not the same as the incorporation of
morality into law.66 And it is certainly not evidence of the necessary incorpo-
ration of morality into law, as NP claims. In these circumstances, LP is

63. See Murphy, supra note 17 at 13-14.
64. See Lord Reid, “The Judge as Law Maker” (1972) 12:1 Journal of the Society of Public

Teachers of Law (New Series) 22.
65. For a justification and articulation of the idea of law-application as distinct from law-creation,

see Paolo Sandro, The Making of Constitutional Democracy: From Creation to Application of
Law (Hart, 2021).

66. For a reconstruction of legal positivism along these lines, see Adams, supra note 5.
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compatible with legal sources directing interpreters to engage in moral reasoning.
Whether that is the case depends, under LP, on positive law.

In hard cases, some might fear that LP threatens to become a ‘formalist’
view.67 Sometimes, the counterclaim goes, the law just runs out, and we should
be clear-eyed about this instead of hiding moral choices behind a supposedly
legal basis. This sounds right, but as I have argued, LP might actually generate
clarity in this regard. In any case, we should question how frequently law runs out
and how commonly hard cases are cases where there is no law—as opposed to
cases where the interpreter does not like the conventionally derived upshots of
legal materials.68 The usual jurisprudential focus on constitutional law—as
opposed to large areas of private law, civil procedure, and so on—distorts, more-
over, our understanding of this phenomenon.69

Importantly, genuine gaps only exist when there is no law to be applied. Even
in cases that seem facially unregulated, as Kelsen explains, positive law can con-
tain general closure rules.70 A good example is the basic principle in criminal law
that every behavior not expressly mandated or prohibited is allowed.71 This clo-
sure rule shows that even “when the law is silent” it can provide a solution.72

Gaps in the communicative content of legal materials do not imply gaps in legal
content.73 Legally regulated cases need not be expressly regulated cases. There
will still be some genuine gaps, with no closure rule to apply. In these circum-
stances, when the legal constraints run out, LP has the virtue of transparency: it
tells us that legal officials are in fact engaging in ordinary moral reasoning.

In some regulated cases, the legally prescribed outcome might be morally
objectionable, given the interpreters’ value judgments and preferences. Yet here one
must recall that what someone sees as a morally objectionable outcome is, on some-
one else’s view, a moral achievement. In these circumstances, an impartial, coordi-
nated outcome—the validity of which is derived exclusively from social facts—might
be morally preferable, even if substantively objectionable (for a particular legal
official).

ii. Majority Rule

In democratic regimes, positive law is an instrument of governance through rules
deliberately enacted by elected legislatures.74 LP and democracy have a

67. The ‘formalist’ label has rhetorical force. But see Felipe Jiménez, “A Formalist Theory of
Contract Law Adjudication” (2020) 2020:5 Utah Law Review 1121-1168.

68. See Hans Kelsen, Pure Theory of Law (Lawbook Exchange, 2005) at 247.
69. See Frederick Schauer, “Judging in a Corner of the Law” (1988) 61:6 S Cal L Rev 1717.
70. See Kelsen, supra note 68 at 245-46.
71. See Hans Kelsen, Introduction to the Problems of Legal Theory, translated by Bonnie

Litschewski Paulson & Stanley L Paulson (Clarendon Press, 1997) at 85.
72. Joseph Raz, The Authority of Law: Essays on Law and Morality, 2d ed (Oxford University

Press, 2009) at 77.
73. See David Lyons, “Open Texture and the Possibility of Legal Interpretation” (1999) 18:3 Law

& Phil 297 at 300.
74. See Campbell, supra note 7 at 7.
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complicated relationship.75 Here, I will make a narrow argument that leaves the
question about that relationship relatively open: LP offers a conception of law
that is consistent with relatively familiar ideas associated to majority rule.

While there is no necessary connection between LP and democracy, the adop-
tion of LP by legal officials can be a valuable complement to a majoritarian pro-
cedure for enacting law.76 If democracy is valuable, and majority rule is at least
an important part of democracy, that LP can contribute to majority rule better than
NP is a reason in favor of LP.

Democrats are typically concerned with what happens before the enactment of
formal laws: the procedures through which proposals are brought to the public’s
attention, discussed, reformed, and approved as law.77 Yet early positivists were
acutely aware of the fragility of authoritative legal governance after enactment.
Bentham—though not always an adherent of democracy78—was concerned with
the power of judges and their use of natural law arguments to trump legislative
enactments.79 His fear was that ‘Judge & Co.’ would undermine the possibility of
governance through enacted law.80 LP is consistent with this concern, and
empowers those with formal lawmaking powers at the expense of interpreters.

Precisely who holds the power to enact law is a—perhaps, the—crucial ques-
tion for majoritarian democracy.81 It was also a crucial question for classical legal
positivists like Austin82 and Bentham.83 Because LP sees questions about the
concept of law as ultimately connected to historical and social facts, the adoption
of LP by legal officials, within a democracy, gives more control to the democrat-
ically elected legislature. It gives force to democratic concerns about the source of
the rules that govern social life.84

Vague moral language, when present in legal norms, invites moral delibera-
tion by lawyers, judges, and laypeople, and this can sometimes be valuable in a
democratic regime.85 LP does not reject the possibility that duly enacted legal

75. For different views about this relationship, see Michelle Chun, “The Anti-Democratic Origins
of Analytical Jurisprudence” (2021) 12:3 Jurisprudence 361; Arie Rosen, “The Normative
Fallacy Regarding Law’s Authority” in Wilfrid Waluchow & Stefan Sciaraffa, eds,
Philosophical Foundations of the Nature of Law (Oxford University Press, 2013) 75 at 92-93.

76. See Jeremy Waldron, “Can There Be a Democratic Jurisprudence?” (2009) 58:3 Emory LJ 675
at 683.

77. Ibid at 688.
78. See HLA Hart, Essays on Bentham: Jurisprudence and Political Philosophy (Oxford

University Press, 1982) at 66-71.
79. See Ronald Dworkin, “Thirty Years On”, Book Review of The Practice of Principle: In

Defense of a Pragmatist Approach to Legal Theory by Jules Coleman, (2002) 115:6 Harv
L Rev 1655 at 1677.

80. See Fernando Atria, La Forma del Derecho (Marcial Pons, 2016) at 64.
81. See Waldron, supra note 76 at 689.
82. See John Austin, The Province of Jurisprudence Determined and the Uses of the Study of

Jurisprudence (Hackett, 1998) at 191.
83. See Jeremy Bentham, Of Laws in General, ed by HLA Hart (Athlone Press, 1970) at 18-20.
84. On these concerns, see Waldron, supra note 76 at 690.
85. See Seana Valentine Shiffrin, “Inducing Moral Deliberation: On the Occasional Virtues of

Fog” (2010) 123:5 Harv L Rev 1214. See also Ronald Dworkin, Taking Rights Seriously
(Bloomsbury Academic, 2013) at 338.
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sources might contain moral language and require moral reasoning. The crucial
difference here between NP and LP is that LP always allows agents with formal
lawmaking powers to take intentional, direct action to redirect practical deliber-
ation. Under LP, whether moral deliberation by legal officials is good or not is
itself something that ends up being decided, in a democracy, by the citizens’ rep-
resentatives and their enactment of open-ended standards. LP is committed to a
concept of law that is exclusively connected to social facts—it does not reject the
possibility that moral language and moral reasoning might be part of the relevant
legal sources, validated by the relevant social facts.86 NP, in contrast, makes it
always potentially legitimate for legal interpreters to engage in moral reasoning,
whatever the content of the relevant legal sources is.

The implementation of majority rule requires those who interpret democrati-
cally enacted sources to possess self-restraint. The interpreters ought to resist the
tendency to take legal interpretation as an exercise in moral and political
reflection.87 LP encourages that self-restraint, and therefore encourages a form
of fidelity to majority rule. Respect to majoritarian decision-making is, in this
argument, reinterpreted as respect within legal interpretation to sources enacted
through a majoritarian process.88

Many theorists argue that democracy requires much more than majority rule
and includes respect for substantive political rights and values.89 However, even
those who hold such views would accept that majority rule in the generality of
cases is at least one ingredient of a democratic regime. From that perspective, my
argument certainly has less bite for this type of democrat than for a scrupulous
majoritarian: it is just an argument about how NP undermines one of the ingre-
dients of a democratic regime. Still, that is sufficient for my purpose, which is not
showing that democracy requires LP, but that LP has one thing going for it: it is
more consistent than NP with majority rule, and that is one reason that weighs in
favor of LP.

iii. Injustice and Constraint

Law can be unjust—as well as inefficient, oppressive, and so on. LP is a reminder
of the fact that legal validity is entirely compatible with injustice.90 There is a
certain symmetry in the positivist view about law’s ability to coordinate behavior
by avoiding moral conflict and its cold assessment that laws and legal officials’
law-applying activities should not be presumed to be morally binding just
because they are legally valid.91

86. See Adams, supra note 5.
87. See Scott J Shapiro, Legality (Harvard University Press, 2011) at 398.
88. Ibid at 381.
89. See e.g. Ronald Dworkin, “The Moral Reading and the Majoritarian Premise” in Harold

Hongju Koh & Ronald C Slye, eds, Deliberative Democracy and Human Rights (Yale
University Press, 1999) 81.

90. See David Sugarman, “Hart Interviewed: HLA Hart in Conversation with David Sugarman”
(2005) 32:2 JL & Soc’y 267 at 292.

91. See MacCormick, supra note 7 at 37.
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For positivists, whether law ought to be obeyed is always an open moral
question.92 The adoption of LP is thus a source of modesty for legal officials.
It leads them to see their own activities in a humble light, as something that
can be deficient and that can be fixed by lawmakers.93 It also leads them to accept
that whether the inputs and outputs of their activities are morally binding is an
open question.

The relevance of the awareness that law might be defective should not be
understated. Consider an example.94 You have a positivist interpreter and a non-
positivist interpreter. They both face a statute that excludes same-sex couples
from marriage. Suppose both interpreters are against this statute on moral
grounds, but there are no constitutional provisions that, interpreted according
to the relevant interpretive standards of the jurisdiction, would allow judges to
resort to those moral concerns in deciding the case. The positivist will probably
say that, under the law of the jurisdiction, a same-sex couple cannot marry. The
nonpositivist might say, reading constitutional or legal norms morally and apply-
ing the principles of political morality that best justify the legal system, that the
couple can get married.95 There is something compelling about the nonpositivist
view—it is, after all, telling us that under our legal system people are not
excluded from an important civil institution because of their sexual orientation.
It is finding the resources to temper the injustice of legal enactments.96 Yet there
is something quite problematic going on as well. The legal official adopting NP is
hiding the injustice of positive law. They are portraying positive law as some-
thing better than it is.

The nonpositivist would reply that this is a tendentious framing. After all, the
nonpositivist interpretation puts itself forward as a claim about what the law on
marriage actually is. The positivist is assuming that there is an unproblematic fact
about the law that makes its content immoral—yet the nonpositivist is arguing
that this ‘fact’ is not a fact at all, but rather the positivist’s mistaken legal inter-
pretation. The nonpositivist judge who is reaching the conclusion that the law is
immoral will, because of this circumstance, have a reason to go back and check
their interpretation again.97

Perhaps so. Yet this claim about the process of identifying legal facts is one
that empowers interpreters. We better hope—as my example suggests—that we
get the interpreters with the right moral views. Given the risk that we might not, a
more risk-averse strategy in a democratic regime might be to disempower inter-
preters. An amoralized view of law also produces a less rosy self-conception by
legal officials—one that highlights the way in which legal institutions fall short of

92. See Matthew H Kramer, In Defense of Legal Positivism: Law Without Trimmings (Oxford
University Press, 1999) at 256-57, 266.

93. See Shapiro, supra note 87 at 389.
94. This example is based on Murphy, supra note 17 at 15-16.
95. See Ronald Dworkin, Freedom’s Law: The Moral Reading of the American Constitution

(Oxford University Press, 1999).
96. See David Dyzenhaus, Hard Cases in Wicked Legal Systems: Pathologies of Legality, 2d ed

(Oxford University Press, 2010) at 170.
97. See ibid at 167-68.
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the ideal. It shows the victims of injustice exactly where in the positive law the
injustices might lie, and exactly what needs to be reformed. It also leads legal
officials to adopt a more morally austere conception of their own activities.

Now one dimension along which the nonpositivist concept seems to fare better
is that it allows the victims of injustice to achieve a just outcome within legal
adjudication. But this is a highly contingent advantage. In a democratic regime,
it turns on the relative merits of the moral views adopted by legal interpreters
and those of the citizenry or their democratic representatives. Perhaps there
are times and places where a nonpositivist approach is not a danger but a safe-
guard (I return to this below). This is an empirical and historical question, but
we have examples of how things can go terribly wrong when jurists see law as
indissolubly connected to their moral conceptions.98 NP can also be supple-
mented with moral views that dramatically diverge from, say, liberal egalitar-
ian ideas.99 The empowerment of interpreters to bring their moral views into
legal interpretation is neutral vis-à-vis the substantive correctness of
those views.

iv. Integrity

In Dworkin’s formulation, integrity requires the state to “act on a single, coherent
set of principles even when its citizens are divided about : : : justice.”100

According to this view, we should strive to see political institutions, as much
as possible, as speaking with one voice reflecting a coherent set of principles.101

Societies need determinate decisions on controversial issues. Integrity requires
attempting to read these multiple decisions as upholding one view that counts as
the view of the community.102 That view might not be morally optimal—but
there is still value, according to Dworkin, in a certain coherence about the com-
mitments that inform our legal institutions.103 Law provides a shared framework
for deliberation, which can coordinate behavior and constrain state coercion104

under a consistent set of standards.105

We should question whether the adoption of NP by legal officials advances
the cause of integrity. There are two concerns here: one of stability and one of

98. On the case of Nazi Germany and the endorsement of nonpositivist views by national socialist
jurists, see Oren Gross, “What Both Hart and Fuller Got Wrong” (2021), online: Wake Forest
Law Review www.wakeforestlawreview.com/2021/05/what-both-hart-and-fuller-got-wrong;
Herlinde Pauer-Studer, Justifying Injustice: Legal Theory in Nazi Germany (Cambridge
University Press, 2020) at 203-29.

99. See e.g. Adrian Vermeule, “Beyond Originalism”, The Atlantic (31 March 2020), online:
www.theatlantic.com/ideas/archive/2020/03/common-good-constitutionalism/609037/.

100. Ronald Dworkin, Law’s Empire (Harvard University Press, 1986) at 166.
101. See Andrei Marmor, “Integrity in Law’s Empire” (18 July 2019), online: Social Science

Research Network, papers.ssrn.com/sol3/papers.cfm?abstract_id=3422173 at 2.
102. See Waldron, supra note 48 at 1540. See also Gerald J Postema, “Integrity: Justice in

Workclothes” (1997) 82:3 Iowa L Rev 821 at 825-26.
103. See Dworkin, supra note 100 at 166.
104. See Postema, supra note 102 at 825.
105. See Dworkin, supra note 100 at 400.
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legitimacy. The problem of stability is that, under moralized approaches to legal
reasoning, the interpreter is asked to become “Hercules.”106 They must come up
with the principles that best justify the legal system and test legal materials
against those principles. However, in politically diverse and heterogeneous soci-
eties people disagree about morality. A legal world packed with Herculean inter-
preters tends towards moral fragmentation. Every interpreter is authorized to
draw their own implications from legal materials.107 The metaphor of
Dworkin’s jurisprudential approach as a “protestant” view asking each agent
to identify the principles that justify law,108 “severally and independently,”109

is in this aspect perfectly apt. Dworkin’s protestant jurisprudence tends towards
an ever-increasing plurality of legal interpretations.110 The protestant approach to
legal interpretation undermines law’s coordinating function and, particularly, its
ability to speak with one voice—its integrity.111

Law’s integrity depends on legal officials’ ability to overcome moral disagree-
ment and adjudicate disputes under a unified framework that does not simply
replicate underlying disagreements.112 There is thus a certain self-defeating char-
acter to Dworkin’s view here: in the social world we inhabit, characterized by
political disagreement, integrity is undermined by Dworkin’s protestant
approach.

Perhaps, in a society with greater agreement, integrity and protestant interpre-
tation could coexist. Here, a legitimacy issue arises. If the interpreters with politi-
cal or institutional salience agree, then their dominant interpretation would, as
Marmor argues, crowd out other views and undermine moral pluralism.113

This concern leads Marmor to doubt whether integrity is a desirable ideal. I make
a more limited claim. Assuming integrity is valuable, the only way in which law
can speak with one voice, while respecting moral pluralism and ideological diver-
sity, is for legal officials to resist seeing the determination of its content in terms
of morality. Integrity might require legal officials to avoid trying to answer ques-
tions of political morality.114

v. The Circumstances of Non-Positivism

As I have argued, there are multiple reasons in favor of the adoption of LP. But
which operative concept of law will have better consequences if adopted is

106. Ibid at 239.
107. See Charles Olney, “Justice and Legitimacy: Rawls, Schmitt and the Normativity of Law”

(2016) 12:1 Law, Culture and the Humanities 49 at 57.
108. Dworkin, supra note 100 at 190.
109. Martin Krygier, “Thinking Like a Lawyer” in Wojciech Sadurski, ed, Ethical Dimensions of

Legal Theory (Rodopi, 1991) 67 at 83.
110. See Brian Bix, Law, Language, and Legal Determinacy (Clarendon Press, 1995) at 112.
111. Similarly, see Gerald J Postema, “‘Protestant’ Interpretation and Social Practices” (1987) 6:3

Law & Phil 283; Postema, supra note 102 at 828.
112. See Waldron, supra note 48 at 1540.
113. See Marmor, supra note 101 at 13.
114. See Lewis A Kornhauser, “Law as an achievement of governance” (2022) 47:1 Journal of

Legal Philosophy 1 at 20. See also Postema, supra note 102 at 835.
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ultimately an empirical and contextual question. My argument is not that one size
fits all. The argument is compatible with the claim that, in some circumstances,
NP might be a better concept than LP. But those circumstances are sufficiently
rare that they confirm the general case for LP.

If legal officials adopted NP, they would engage in moral reasoning for deter-
mining the law in force, no matter what the relevant legal sources require. Legal
officials might be better at moral reasoning (in terms of their ability to reach cor-
rect moral decisions) than legislators and other (non-judicial) lawmakers; the
population of legal officials might be on average equally adept at moral reasoning
as legislators and other lawmakers; or they might be worse at it than legislators
and other lawmakers.115 The third situation is one in which LP would seem to be
better than NP, and so I will ignore it here. The argument for NP would have to
assume (i) that legal officials are more likely to achieve correct moral outcomes
than legislators and other lawmakers, or (ii) that all of these agents are equally
likely to reach morally correct outcomes.

The first assumption is problematic, for a very simple reason. Because we dis-
agree about morality, we would also disagree about how to evaluate moral exper-
tise and what counts as a morally correct outcome. Thus, even if legal officials
were abler than legislators and other lawmakers to reach morally correct out-
comes, we would not be able to agree on this.

Despite this disagreement on what counts as morally correct outcomes, per-
haps we could still agree on the second assumption: that, on average, legal offi-
cials and other agents are equally likely to achieve morally correct outcomes,
whatever they happen to be. This second assumption might be right, but it is irrel-
evant. If legal officials are as likely, on average, to reach correct outcomes as
legislators and other lawmakers, then there is no reason to think that NP would
produce morally superior results in specific cases.

The nonpositivist could argue that the relevant comparison is not between
legal officials and other lawmakers, but rather between the institutional mecha-
nisms and structures for making the relevant decisions: concrete, case-by-case
decision-making in judicial and legal venues versus general, prospective decision
making in a legislative venue. From that perspective, the proponent of NP could
argue that the first type of venue is more likely to achieve morally correct out-
comes than the second one, even if we disagree about how to characterize what
would make for a morally correct outcome. But here we face similar problems of
disagreement—just at a different level. We disagree morally and politically about
whether the judicial venue is, in fact, better than a legislative venue at making
moral decisions.116 Like other morally disputed questions, this is also one that,
under LP, positive law could answer authoritatively.

115. For an argument in favor of a version of the third view, see Jeremy Waldron, “Judges as Moral
Reasoners” (2009) 7:1 International Journal of Constitutional Law 2.

116. See e.g. Jeremy Waldron, “The Core of the Case Against Judicial Review” (2006) 115:6 Yale
LJ 1346; Waldron, supra note 115. For a response to the first paper, see Richard H Fallon, Jr,
“The Core of an Uneasy Case for Judicial Review” (2008) 121:7 Harv L Rev 1693.
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There are conditions, however, under which NP could be better than LP. If
other state institutions are not responsive to the moral concerns and views of
the majority of citizens, then legal officials might actually bring legal outcomes
closer to those concerns. One problem with this argument is that, if the population
of legal officials is morally diverse, this is an advantage that would be obtained at
the cost of a loss in predictability and certainty. But when legal officials are a
relatively homogeneous population and the outcomes of their moral reflection
tend to converge, this problem tends to disappear. Thus, in circumstances under
which

(i) legal officials are at least as likely as ordinary citizens to reach morally
correct outcomes when engaging in moral reasoning; which presupposes
that

(ii) we can converge on the criteria determining what counts as morally
correct;

(iii) other state institutions with lawmaking power are less responsive to the lay
population’s substantive moral views than legal officials; and

(iv) legal officials have relatively homogenous moral views,

then NP is preferable to LP. The situations in which these four conditions obtain
seem extremely rare—so rare that they reinforce that, in most cases, LP is the best
choice.

III. Dworkinian Positivism

I believe the argument for LP made in the previous section can be persuasive even
for those who, at the foundational level, would not consider themselves to be
legal positivists. I am not sure a general argument might be made to show this,
but in this section, I take a clearly anti-positivist foundational view—Dworkin’s
“one-system view”—and show how, even starting from it, one might believe the
adoption of LP by legal officials would be warranted.117

As the schema at the beginning of this paper suggests, the standard view is that
jurisprudence focuses on the relationship between two sets of norms: legal and
moral. This picture has been rejected by theorists who reject the notion of law as a
distinct normative domain.118 Ronald Dworkin made a particularly strong version
of this argument in his later work, where—ostensibly departing from his previous

117. Ronald Dworkin, Justice for Hedgehogs (Harvard University Press, 2011) at 405.
118. See Mark Greenberg, “The Standard Picture and Its Discontents” in Leslie Green & Brian

Leiter, eds, Oxford Studies in Philosophy of Law, vol 1 (Oxford University Press, 2011)
39; Greenberg, supra note 22; Scott Hershovitz, “The End of Jurisprudence” (2015) 124:4
Yale LJ 1160; Lewis A Kornhauser, “Governance Structures, Legal Systems, and the
Concept of Law” (2004) 79:2 Chicago-Kent L Rev 355; Lewis Kornhauser, “Doing
Without the Concept of Law” (7 Aug 2015), online: Social Science Research Network, paper-
s.ssrn.com/sol3/papers.cfm?abstract_id=2640605 [Kornhauser, “Doing Without”];
Kornhauser, supra note 114.
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views—he claimed that law and morality are not distinct normative orders, but
law is just a specific branch of morality.119 According to this view,

One-System View (OSV): legal facts are just a special type of moral fact.

Dworkin clarifies OSV through his account of legal rights. According to
Dworkin, legal rights are just a special type of political right. They are political
rights “properly enforceable on demand through adjudicative and coercive insti-
tutions without need for further legislation or other lawmaking activity.”120

Questions about legal rights are thus political and moral, rather than
conceptual.121

From this perspective, articulating any account of what Dworkin called the
doctrinal concept of law—the concept determining which legal propositions
are true in each jurisdiction—requires making a controversial argument of politi-
cal morality.122 The question about the concept of law is a normative political
question.123

OSV is thus a form of eliminativism: there is no independent legal ‘ought’ that
needs to be identified, no “distinct domain of legal normativity.”124 The question
of what rights, obligations, and powers are generated by legal practices is a moral
question. There is no intermediate legal question about those rights and obliga-
tions.125 The only relevant question is about the normative upshots of the relevant
enacted legal materials.126

OSV is controversial, but let me assume, for now, that it is true as an account
of the foundational concept of law.127 Where would OSV leave my argument for
LP? At first sight, OSV seems to go directly against the adoption of LP. The
positivist tradition started with a slogan: the existence of law is one thing; its
merit or demerit is another.128 Its main point was affirming the “separation of
law and morals” that OSV denies.129

I don’t think this first impression is ultimately right. OSV claims that law is, at
the most basic level, continuous with political morality. OSV, however, does not
tell us how—given this claim about law’s relationship to morality—agents ought

119. See Dworkin, supra note 117; Ronald Dworkin, Justice in Robes (Harvard University Press,
2006) at 34-35 [Dworkin, Justice in Robes]. I write “ostensibly departing” and not simply
“departing” because whether Dworkin’s views in Justice in Robes and Justice for
Hedgehogs were in fact a departure from his earlier views is unclear. See Hillary Nye,
“The One-System View and Dworkin’s Anti-Archimedean Eliminativism” (2021) 40:3 Law
& Phil 247.

120. Dworkin, supra note 117 at 407.
121. Ibid at 409-10. Similarly, see Greenberg, supra note 22 at 1308-11.
122. See Dworkin, supra note 117 at 404.
123. Ibid at 406.
124. Hershovitz, supra note 118 at 1164.
125. Ibid at 1194-95.
126. See Kornhauser, supra note 114 at 12.
127. For criticism, see Hasan Dindjer, “The New Legal Anti-Positivism” (2020) 26:3 Leg Theory

181.
128. See Austin, supra note 82 at 157.
129. HLA Hart, “Positivism and the Separation of Law and Morals” (1958) 71:4 Harv L Rev 593.
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to conceptualize law.130 OSV is, in other words, a claim about how we should
determine jurisprudential questions—namely, by reference to normative argu-
ment. The upshot of that normative argument is an open question—one that,
if my argument in Part II is persuasive, might be answered by resorting to LP.

A Dworkinian reader might be worried that this approach treats OSV as an
‘Archimedean’ or meta-normative claim about the nature of law. For
Dworkin, there is no distinct ‘meta’ (-physical or -normative) question to ask
about law’s nature—all claims about law operate at the same first-order level
of legal discourse.131 From this standpoint, OSV is not a claim about the nature
of law, but simply the first-order claim that questions about law are normative
questions.132

I disagree with Dworkin’s ‘anti-Archimedeanism,’ but my argument is not
Archimedean. It does not treat OSV as a second-order view that remains neutral
regarding first-order claims about law.133 Instead, the argument treats OSV as a
substantive view about the relationship between law and morality, which might
have implications for a different but related question, i.e., the concept of law that
legal officials ought to adopt in light of that relationship.

Of course, moral considerations could impact the way in which legal officials
think and talk about law directly. However, the premise at issue is whether this
must be the case. Such a premise is not an explicit component of OSV, and in fact
many adopters of OSV would reject it.134 OSV is compatible with different views
about the way in which moral considerations have a bearing on the operative con-
cept of law adopted by legal officials—i.e., about how the truth of OSV ought to
be reflected and operationalized in everyday legal discourse by these agents.

This approach takes seriously Dworkin’s recurrent assertions that OSV leaves
the debate between positivists and nonpositivists open, and that a view like LP
could be argued for within OSV.135 As Dworkin noted towards the end of Justice
for Hedgehogs, under OSV, the structure of argument should not go from con-
ceptual analysis to conclusions about legal rights and obligations. Instead, what
he calls our “vocabulary” (in my terms, our operative concepts) should follow
political arguments.136

This leads to what might seem like a surprising conclusion: the normative
argument for the adoption of LP fits relatively comfortably with OSV. More

130. Here, I draw on Donelson, supra note 9 at 74-75; Hillary Nye, “A Critique of the Concept-
Nature Nexus in Joseph Raz’s Methodology” (2017) 37:1 Oxford J Leg Stud 48; David
Plunkett, “Negotiating the Meaning of ‘Law’: The Metalinguistic Dimension of the Dispute
over Legal Positivism” (2016) 22:3-4 Leg Theory 205 at 209.

131. See Ronald Dworkin, “Objectivity and Truth: You’d Better Believe It” (1996) 25:2 Philosophy
& Public Affairs 87.

132. See Nye, supra note 119.
133. For this characterization of Archimedean views, see Dworkin, Justice in Robes, supra note 119

at 147.
134. See e.g. Greenberg, supra note 22; Kornhauser, supra note 114.
135. See Dworkin, Justice in Robes, supra note 119 at 178-183; Dworkin, supra note 117 at 409.

Even before he explicitly adopted OSV, Dworkin accepted the potential compatibility between
LP and his overarching views about jurisprudential inquiry. See Dworkin, supra note 100.

136. Dworkin, supra note 117 at 407.
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strongly, the argument I have provided in Part II just is the type of argument that,
if OSV is right, we ought to make about concepts of law. Thus, not only is the
argument for LP as an operative concept of law independent from the founda-
tional concept of law. It is also compatible with the spirit of OSV and its claim
that jurisprudential questions are, at bottom, questions of political morality. This
does not mean, of course, that those who adopt OSV must accept my argument
for LP—my more limited claim is that my argument for LP, and any potential
disagreements about it, are perfectly at home within this (late) Dworkinian pic-
ture. This offers reason to think that, as a general matter, many foundational
views about the nature of law might be compatible with the limited conceptual
prescription of this paper.

IV. Four Potential Objections

The normative argument for LP is not free from potential objections. In this sec-
tion, I present and respond to four objections that strike me as particularly
plausible.

i. Effacement and Esoterism

How can it be rational or legitimate for legal officials to adopt an operative con-
cept of law that is at odds with what they think is ultimately true at the founda-
tional level? There are two concerns at stake here. One concern is effacement.137

The other is what I will call Government-House jurisprudence.
Regarding the first concern, let me assume a judge believes that NP is the

correct foundational concept of law. If I am right about the normative argument
for them to adopt LP as the operative concept of law, then it seems that I am
arguing that the foundational concept should be effaced: legal officials should
believe in a different operative concept, LP, because belief in NP would be mor-
ally worse.138 Law thus seems to become a practice where legal officials ought to
adopt a concept they might think is false, because belief in what is true would
bring about bad moral consequences. My argument seems to require a bizarre
and perhaps illegitimate form of psychological compartmentalization.

This concern, while reasonable, is misplaced. The institutional locus of NP
need not be courts. For instance, a judge might believe that there is such a thing
as natural law, and that natural law constrains the legitimate content of positive
law, but also believe that, for moral considerations like the ones explored in Part
II, judges are not in charge of enforcing natural law, and they would be better off,
as judges, conceptualizing the law along the lines of LP. Questions about the
content and bindingness of natural law are independent, as Robert George argues,

137. My thoughts about this issue owe much to discussions with Marcela Prieto.
138. See Derek Parfit, Reasons and Persons (Oxford University Press, 1987).
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from questions about the authority to give natural law a practical effect.139

A judge who believes that, for the reasons I have explored above, they are better
off adopting a positivist conception when they act in a judicial capacity, is not
effacing their belief in the truth of natural law but displacing its application to a
different setting. In other words, that judge would be accepting that the operative
concept of law that ought to be adopted in adjudication might be different from
the foundational concept of law.

The argument for LP—as construed here—is a moral argument for the con-
cept of law that should be used by legal officials in interpreting and applying the
law. These agents can believe NP or OSV is true and also believe that, because of
moral considerations (which NP might see as relevant, and OSV directly tells us
are relevant, in the legal domain), the concept of law they ought to use or pre-
suppose in legal reasoning within the legal system is LP. There is no effacement
here, because views like NP and OSV at the foundational level might not require
moral considerations to impact legal reasoning directly and without mediation at
the operative level. Of course, moral considerations could impact the way in
which legal participants think and talk about law directly, and Dworkinians
would argue precisely that. However, the premise at issue here is whether this
must be the case. That will depend on the relevant normative considerations.
What operative concept of law certain agents ought to adopt is itself a normative
question, and one that can perfectly coexist with the foundational views those
agents might have about the nature of law.

Again, this does not mean that anything goes. The operative concept adopted
must at least fit some basic convergent intuitions about what makes law as a mat-
ter of fact. As I have explained, the main jurisprudential views on offer are, at this
level, on a par. They all seem to equally fit convergent intuitions about law. Their
disagreement is about what to make of law as a general type of social practice and
how to characterize it. Thus, the adoption of LP does not require assuming juris-
prudential skepticism, but simply recognizing the fact of reasonable jurispru-
dential disagreement.

Consider the case of a judge who believes in the truth of OSV. That judge can
perfectly say that while law is part of the larger moral enterprise, LP offers a bet-
ter view of this corner of political morality, and a better account of how they
ought to determine the content of law. That is precisely the type of discussion
that Dworkin would have considered adequate, and compatible with OSV.140

Our judge can legitimately believe that, while law is ultimately a branch of polit-
ical morality, in their activities they ought to adopt a positivist concept of law
because of the relevant moral reasons.

But this takes us to the second concern, which is specific to judges, given
their formal authority. According to that concern, which we could call

139. See Robert P George, “Natural Law, the Constitution, and the Theory and Practice of Judicial
Review” (2001) 69:6 Fordham L Rev 2269 at 2279-80.

140. See Dworkin, supra note 117 at 409-10.
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Government-House jurisprudence,141 judges persuaded that they should adopt
LP even though they believe it does not reflect the truth about the foundational
concept of law would be involved in deception. They will present their legal anal-
yses and conclusions—which will lead to coercive enforcement—as flowing
from law, determined in a positivist manner, even though they might think,
for instance, that law is, at the foundational level, continuous with political moral-
ity. This truth about law will thus become esoteric: judges who believe a non-
positivist view is correct will hide it from the “ignorant majority” when they
engage in legal reasoning adopting a positivist operative concept.142 Judges will
artificially act as if law is a distinct, limited normative domain exclusively
grounded in social facts, even though they believe that—at the foundational
level—it is not.

The response here is closely aligned with the response to the effacement con-
cern. Not just judges, but everyone—or, at least, everyone with the disposition to
be interested in these questions—can understand that, while law is ultimately
connected to larger questions of political morality, the balance of moral consid-
erations suggests that legal officials engaged in legal reasoning ought to adopt a
concept of law that is artificially separated from those larger moral questions.
What the normative argument for LP requires from legal officials is not deceit
but restraint. There is no reason why such restraint cannot be publicly acknowl-
edged as such.

ii. Second-Order Disagreements

The second objection is the following. My argument rests on some empirical
assumptions. It is a general argument in favor of LP, which is open to the possi-
bility that NP could be a preferable alternative in certain contexts. But even grant-
ing all the relevant empirical assumptions, the defender of NP might still disagree
with me about how to weigh different consequences. The problem is not just
about evaluating different states of affairs but also about the criteria we can
use to assess different states of affairs. Under this argument, even if LP and
NP would produce the consequences I describe above, we could disagree about
the moral assessment of those consequences.

For example, one could argue that NP will make it harder for law to predict-
ably guide behavior.143 This, however, is not unambiguously bad. There might be
moral benefits to some vagueness in the content of legal mandates, and the opti-
mal degree of clear guidance by law is an open moral question. Uncertainty might
have important moral benefits.144 And similar second-order disagreements might
apply to the considerations I offer above. For instance, we could disagree about
the relevance of moral disagreement and how much legal adjudication should or

141. As a variation of “Government-House utilitarianism.” Bernard Williams, Ethics and the Limits
of Philosophy (Fontana Press, 1985) at 108.

142. Parfit, supra note 138 at 41.
143. But see Dworkin, Justice in Robes, supra note 119 at 219.
144. See Shiffrin, supra note 85.
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should not replicate it; we could disagree (as I have already recognized) about the
relevance of majority rule; we could disagree about the value of integrity; etc.

This is entirely correct, but it is not obvious to me that the defender of NP can
reject wholesale all the second-order evaluations on which my argument for LP
rests. My argument rests on familiar and ecumenical values—some of which are
even emphasized by nonpositivists. We should be concerned with the impact of
the concept of law on the attainment of those values in any given society. Perhaps
one or another of these values, or the specific way in which I evaluate the relevant
consequences for any one of them, might not be shared by the nonpositivist critic.
But wholesale rejection of the values and the weighing of the relevant consequen-
ces seems implausible. While implausible, it is certainly true that the critic might
reject all the values I refer to and how I weigh the relevant consequences—and to
that extent my argument will certainly not be compelling to the critic. At that
point, however, I am inclined to think this is a reason for the critic to revise their
moral commitments rather than to reject my argument.

Certainly, other values beyond the ones I have mentioned above matter as
well. Fairness, solidarity, freedom, and other moral values are significant too.
The issue here, though, is that these substantive and thick moral aims cannot
be achieved in the context of widespread and uncoordinated moral disagreement.
In that context, as I have argued above, the most urgent task is to allow for coor-
dinated solutions that can avoid the conditions of the state of nature. The resolu-
tion of disagreement is, in this sense, prior to the achievement of these more
ambitious moral goals.

iii. The Irrelevance Objection

There is an objection that is pessimistic about the prospects of any argument for
adopting any concept of law: whatever conception of law legal officials adopt
will lack any significant political implications.145 Soper, for instance, imagines
two potential citizens, Gandhi and Eichmann. Gandhi is ideally conscientious:
he tests every legal norm by reference to critical morality. Eichmann is the exact
opposite.146 Soper replicates the model regarding judges: we ought to imagine a
good judge who tries to achieve what morality demands despite the immorality of
positive law, and an evil judge who pursues morally problematic ends indepen-
dently of the content of the law. All of these agents behave exactly the same way
whether they adopt NP or LP.

Soper’s argument seems valid. But the implication he derives from it is unwar-
ranted. For the implication—which operative concept of law is adopted is prac-
tically irrelevant—to be true, it would have to be the case that all citizens in any
given jurisdiction are like either Gandhi or Eichmann, and all judges are either
good or evil. Yet most legal officials and citizens are like neither of these pairs.

145. See Philip Soper, “Choosing a Legal Theory on Moral Grounds” (1986) 4:1 Social Philosophy
& Policy 31 at 32.

146. Ibid at 33.
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For most legal officials and citizens in reasonably well-ordered societies, law
makes a practical difference (unlike for Gandhi and our imagined judges), with-
out fully preempting moral evaluation (unlike for Eichmann). These agents want
to know what behaviors the law requires and what would happen if they do not
comply, because these are relevant inputs for their decisions. For these agents,
what counts as law matters—and what counts as law turns on the concept of
law they adopt.

There is a concern here, though, that I am misinterpreting LP and NP as theo-
ries of adjudication rather than as views about the concept of law. According to
this objection, a judge that adopted LP might still think that legal facts are not the
only relevant consideration for deciding specific cases. A judge might adopt LP
and still ask whether, morally, they should just apply the law. LP might not
impact the judge’s theory of adjudication, which is a separate normative question,
distinct from the question about the concept of law.147 A positivist judge can be a
judicial activist, and a non-positivist judge can be a formalist, an incrementalist,
etc. The concept of law only tells legal operators what counts as law, not what
they ought to do with it.

This is, in fact, a standard position within the positivist tradition. One of the
great points of that tradition is, in Hart’s words, that it separates questions about
the legal status of norms and questions about whether they should be obeyed.148

The issue here is that LP does not exhaust the conceptual toolbox of judges and
lawyers—in other words, our legal culture does not lack answers to Hart’s
separate question. There are familiar ideas, as I have mentioned, within that
toolbox—ideas according to which judges’ primary responsibility is to apply
the law. If judges think they should apply the law, then LP as an account of
what counts as law secures the goods and goals I mentioned in Part II.149

Perhaps at this point the critic might want to argue that the idea that judges
ought to apply the law is implausible, should be discarded, or is absurd.
I believe they would be mistaken,150 but that is a separate discussion from
whether—given the social world we inhabit, where the view that judges’ obli-
gation is generally to apply the law is common and, I would add, plausible—
the adoption of LP would be a good idea.

iv. The Eliminativist Objection

One final and related concern here is an eliminativist worry. Why should we
debate the concept of law instead of asking the moral question about what judges
and legal actors ought to do directly?

The objection can be framed from the perspective of OSV (which, as I
explained, is ultimately an eliminativist position). Legal officials, according to

147. See Murphy, supra note 17 at 7-14.
148. See Hart, supra note 129 at 618.
149. See Frederick Schauer, “Constitutional Positivism” (1993) 25:3 Conn L Rev 797 at 802.
150. For the general argument to this effect, see Sandro, supra note 65.
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the objection, could very well go about their activities by simply having substan-
tive views about democracy, rights, legislative authority, the correct use of judi-
cial power, and so on. There is no need for a concept of law.151

The response, to my mind, is relatively simple. The eliminativist is right that
we could replace discussion about the concept of law with discussion about what
to their mind are the important, substantive questions. Thus, instead of ‘judges
and lawyers should adopt LP,’ one could argue that ‘judges and lawyers should
decide disputes and argue for their clients on the basis of legal norms derived
from authoritative legal sources whose authority is determined exclusively on
the basis of questions of social fact,’ or something along those lines. To my mind,
this is just a reductio of eliminativism: it shows how eliminativism forces us to
paraphrase ordinary discourse about law and replace it with increasingly convo-
luted normative speech.152 So, indeed, there is no necessity here: judges can
decide disputes without a concept of law, and all that we might want to say
in terms of judges being generally supposed to apply the law, and how they
should see and determine that law, can be said without reference to a concept
of law. However, can does not imply must. Concepts are useful tools. They allow
us to coordinate and interact with each other, to interpret the social world, and to
impact it in different ways.153 We can think and talk like the eliminativist wants
us to. But we do not need to. An eliminativist persuaded by my moral argument
can replace all my talk about the concept of law with their preferred paraphrases.
That would make our discourse more convoluted, and legal officials’ conceptu-
alization of their tasks more complicated. In other words, eliminativism forces us
to make the normative argument in different terms, but doesn’t change its
substance.

Conclusion

According to Dworkin’s argument in Justice for Hedgehogs, jurisprudential dis-
agreements are disagreements about political morality.154 But even if law is a
branch of political morality, it is still a specific branch concerned with the actions
and enactments of legal institutions.155 Part of why we need these institutions is
that disagreement about justice is a problem—a problem that law is meant to
overcome if we are to achieve justice at all.156 The question then becomes what
operative concept of law would best help legal officials achieve this function—as
well as other political aims, including majority rule, the transparency of injustice,
and integrity.

151. See Kornhauser, “Doing Without”, supra note 118.
152. Similarly, see Murphy, supra note 17 at 90.
153. See Sally Haslanger, “Going On, Not in the Same Way” in Alexis Burgess, Herman Cappelen

& David Plunkett, eds, Conceptual Engineering and Conceptual Ethics (Oxford University
Press, 2020) 230.

154. See Lawrence Sager, “Putting Law in Its Place” in Will Waluchow & Stefan Sciaraffa, eds, The
Legacy of Ronald Dworkin (Oxford: Oxford University Press, 2016) 117 at 118.

155. See Waldron, supra note 51 at 9.
156. See Waldron, supra note 48 at 1536.
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In answering the question, I have argued that LP offers a politically preferable
picture to NP. Judges and lawyers ought to see law as the legal positivist sees
it. This argument in conceptual prescription is in tension with some forms of
analytical legal positivism.157 Still, I believe the strategy I have pursued here
is plausible—given the stalemate the disagreement about the nature of law has
reached—and consistent with (part of) the tradition of legal positivism,
including the work of Hobbes and Bentham,158 as well as Hart’s early work.159

Moreover, the strategy highlights that, in conditions of bedrock disagreement
about the foundational concept of law, one way to move this pragmatically
important discussion forward is to ask what effects the adoption of different
operative concepts of law might have.
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