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Abstract
The legally binding unilateral application of norms holds potential for abuse. Nonetheless, self-judgment is
alive and kicking. Self-judgment language commonly features in treaties and states frequently invoke their
authority to ‘self-judge’ sensitive issues, such as matters related to national security, before international
judicial bodies. In many of these cases, the controversy whether a norm has a self-judgment quality or not
has been decisive for the outcome of the dispute. Yet, the meaning and consequences of self-judgment
remain contested.

This article develops self-judgment as the authoritative application of international legal norms by
states. It posits that steps towards the judicialization of self-judgment by judicial bodies have given rise to
state efforts to preserve unfettered discretion. Notably, states have responded to attempts by judicial bodies
to gain authority over the application of self-judgment by drafting provisions more explicitly. This
dynamic continues to make self-judgment a site of judicialization and pushback. The only way to
understand the meaning, limitations and development of self-judgment is by studying this process. Doing
so conceptually refines self-judgment and allows for more meaningful references to the notion in practice.
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1. Introduction
In 2013, Kenneth Vandevelde, a former investment treaty negotiator from the United States,
observed that the ‘slow proliferation of treaties with self-judging language : : : is particularly
disturbing in the absence of a consensus about what it means for an exception to be self-judging’.1

He astutely observed two phenomena that seem to be in an uneasy relationship.
First, self-judgment seems to be ever more present in treaty practice, legal rhetoric, and judicial

proceedings. States frequently claim before international judicial bodies that certain norms are of a
‘self-judgment’ quality. This, so goes the common argument, entails the unreviewable right of the
invoking state to decide whether the requirements of the norm have been fulfilled.2 In recent years,
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1K. Vandevelde, ‘Rebalancing through Exceptions’, (2013) 17 Lewis & Clark Law Review 449, at 454.
2Recent examples include Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Judgment of 4

June 2008, [2008] ICJ Rep. 177, at 230, para. 147; Panel Report Russia – Measures concerning Traffic in Transit, adopted
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for example, several states invoked national security exceptions in the World Trade Organization
(WTO) framework and before the ICJ based on exactly this argument.3 In treaty practice, self-
judgment also seems to be en vogue: explicit self-judgment provisions are included in a growing
share of investment agreements.4 The classic example of explicit self-judgment is a treaty
provision that applies ‘if the state considers’ the requirements of the provision to be fulfilled.5 For
instance, Article 13(2) of the 2016 Japan-Iran bilateral investment treaty (BIT) states that:

Nothing in this Agreement shall be construed to prevent a Contracting Party from adopting
or enforcing measures:
(a) which it considers necessary for the protection of its essential security interests : : : 6

Second, there is a striking imbalance between the practical relevance of self-judgment and the
attention it has received as a legal phenomenon. One would assume that this practical relevance
would have prompted much scholarly attention. Indeed, the label of ‘self-judgment’ features
regularly in scholarly discussions.7 Yet, academic efforts have almost exclusively explored what
specific self-judgment provisions mean in the context of their respective fields of international law,
notably under Article 36(2) of the ICJ Statute, WTO law, and international investment law.8

Frequently, scholarship takes the existence of self-judgment as a legal phenomenon as a given but
stops short of spelling out what its features and implications are. As a result, states, scholars, and
judicial bodies often employ the term ‘self-judgment’ loosely, lumping together a range of state
actions related to unilateralism, the rejection of delegation of decision-making power, and the
capacity to decide autonomously in particularly sensitive areas.

Allowing states to decide authoritatively on the application of norms that are commonly related
to their national security interests holds significant risk of abuse. If states are free to apply or
disapply international law as and when they please, treaties and the judicial bodies created to
ensure compliance with these treaties risk being undermined. At the same time, international law
has long acknowledged space for self-judgment within the international legal order.9 States seem
to value self-judgment as a legal technique to grant flexibility. Notably, it is said to function as a
‘safety valve’, allowing states to opt out of their international legal commitments when political or
economic pressures become too high.10

26 April 2019, WT/DS512/R, para. 7.102; Panel Report Saudi Arabia – Measures concerning the Protection of Intellectual
Property Rights (IPR), circulated 16 June 2020, WT/DS567/R, para. 7.267; Panel Report United States - Certain Measures on
Steel and Aluminium Products (China), circulated 9 December 2022, WT/DS544/R, para 7.103; Seda and others v. Colombia,
ICSID Case No ARB/19/6, Respondent’s Rejoinder on Jurisdiction and Merits, 16 February 2022, paras. 23–47.

3See, e.g., Russia – Traffic in Transit, ibid., paras. 7.26, 7.29 with note 69; see Saudi Arabia – IPR, ibid., para. 7.8; Panel
Report United States –Origin Marking, adopted 21 December 2022, WT/DS597/R, para. 7.18; before the ICJ see, e.g., Djibouti
v. France, ibid., Memorial of France, 13 July 2007, paras. 3.39–3.40.

4K. Sauvant and M. Ong, ‘The Rise of Self-Judging Essential Security Interest Clauses in International Investment
Agreements’, (2016) 188 Columbia FDI Perspectives.

5See S. Schill and R. Briese, ‘“If the State Considers”: Self-Judging Clauses in International Dispute Settlement’, (2009) 13
Max Planck Yearbook of United Nations Law Online 61, at 70.

62016 Agreement between Japan and the Islamic Republic of Iran on Reciprocal Promotion and Protection of Investment
(Japan-Iran BIT).

7See, e.g., A. Larson, ‘The Self-Judging Clause and Self-Interest’, 1960 American Bar Association Journal 729; O. Schachter,
‘Self-Judging Self-Defense’, (1987) 19 Case Western Reserve Journal of International Law 121; Schill and Briese, supra note 5;
R. Alford, ‘The Self-JudgingWTO Security Exception’, (2011)Utah Law Review 697; M. Nolan and F. Sourgens, ‘The Limits of
Discretion? Self-Judging Emergency Clauses in International Investment Agreements’, (2010–2011) Yearbook of International
Investment Law and Policy 363.

8For an exception with more generalist ambitions, see Schill and Briese, ibid.
9For a historical overview see Section 4.1, infra.
10See, e.g., M. Hahn, ‘Vital Interests and the Law of GATT: An Analysis of GATT’s Security Exception’, (1991) 13Michigan

Journal of International Law 558, at 589; Schill and Briese, supra note 5, at 64.
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This article argues that these conflicting interests have made self-judgment a site of continuous
judicialization and pushback. A tension exists between those who favour an increased reliance on
law and international judicial bodies to regulate self-judgment norms, and those who seek to
maximize unimpeded state decision-making. The term judicialization describes, with different
emphases, an increasing reliance on judicial bodies and judicial means of decision-making to
address political controversies.11 The article chooses the lens of judicialization to analyse self-
judgment in the context of judicial dispute settlement12 because this is where the effects of self-
judgment become most visible.13

The judicialization of self-judgment in international law can be understood to have proceeded
in two stages. First, the ICJ articulated a presumption against implicit self-judgment. This
prompted some pushback in treaty-making practice, as states shifted towards a more frequent use
of explicit self-judgment in investment and trade law. In a second step, international judicial
bodies subjected explicit self-judgment provisions to a good faith review. While a part of the state
community seems to accept this shift, some states are pushing back, by drafting treaty provisions
even more expressly to limit the competence of international judicial bodies to review the
invocation (‘reinforced self-judgment’). The current contestation of the effects of reinforced self-
judgment demonstrates that the struggle over the ‘last word’ continues. Only by appreciating this
struggle can self-judgment be refined conceptually and employed more meaningfully in judicial
practice. The article seeks to lay the groundwork to do so. A better understanding of self-judgment
also helps to distinguish between legally relevant claims of self-judgment and mere rhetoric. In
that, the article also aims to make the legal implications of self-judgment provisions more
predictable.

This article will begin by providing some background to the concept of self-judgment and
judicialization (Section 2) before presenting the two stages of the judicialization of self-judgment
(Sections 3 and 4) and the respective pushback against these developments.

2. The concepts of self-judgment and judicialization
When approaching the concept of self-judgment, it is useful to recall H.L.A. Hart’s ‘core of settled
meaning’.14 Hart accepted that legal norms have an ‘open texture’ that allows for different
reasonable interpretations.15 At the same time, legal norms have a core of settled meaning that
serves as the premise of different interpretations. Other legal philosophers have come to similar
conclusions. For example, Philipp Heck, back in 1914, distinguished between the ‘conceptual core’
and the broader ‘conceptual space’ allowed for by a particular term.16 These insights concerning
the interpretation of (legal) terms can be applied to self-judgment norms too. Although the
concept of self-judgment is contested, one can identify a core within which emanations of self-
judgment can be pinpointed.17

11See R. Hirschl, ‘The Judicialization of Mega-Politics and the Rise of Political Courts’, (2008) 11 Annual Review of Political
Science 93, at 94; A. Føllesdal and G. Ulfstein, ‘International Courts and Tribunals: Rise and Reactions’, in A. Føllesdal and
G. Ulfstein (eds.), The Judicialization of International Law: A Mixed Blessing? (2018), 1, at 1.

12The article employs the term ‘international judicial body’ broadly, encompassing courts and (arbitral) tribunals as well as
quasi-judicial bodies.

13For a critique of unwarranted court-centred approaches, F. Zarbiyev, ‘On the Judge Centredness of the International Legal
Self’, (2021) 32 EJIL 1139.

14See HLA Hart, The Concept of Law (1961), 144.
15Ibid.
16‘Begriffskern’ and ‘Begriffshof’, P. Heck, ‘Gesetzesauslegung und Interessenjurisprudenz’, (1914) 112 Archiv für

civilistische Praxis 1, at 173.
17On the contestation of concepts see W. B. Gallie, ‘Essentially Contested Concepts’, (1956) 56 Proceedings of the

Aristotelian Society 167.
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This core is the authoritative application of legal norms. Authority is a complex phenomenon
with a long and varied history transcending individual disciplines.18 At a general level, authority
has been understood as a relationship that grants the power to impose one’s will on others
regardless of the correctness of the underlying judgment.19 In the realm of international law, one
understanding of authority describes the capacity of actors to assign meaning to norms that bind
other actors.20 A state that is entitled to apply a self-judgment norm is given the authority to
determine whether the legal and factual requirements of the norm are fulfilled and once it makes
that determination other subjects of international law are – at least to some extent – bound by this
determination. This can be conceptualized as discretion or deference.21 However, it is important to
note that the link between self-judgment and legal authority does not necessarily imply that
invocations of self-judgment norms are within the unfettered discretion of the invoking state.
While this may at first glance appear to contradict the notion of ‘self-judgment’, a key claim of this
article is that the meaning of self-judgment has developed over time in stages that differ in the
degree to which self-judgment allows for the exclusive decision-making of states.

When conceptualizing self-judgment, there are two grounds on which states base their
authority in the application of the norm. ‘Implicit self-judgment’ is based on the nature of the
norm and needs to be determined through interpretation, taking into account the intention of the
norm-creators.22 States usually argue in favour of implicit self-judgment in matters of great
subjective importance (most often security matters), seeking to ground their authority to self-
judge precisely in this importance. Argentina, for example, argued in disputes arising out of the
2001–2002 financial crisis that the essential security interests exception in its BIT with the United
States constituted an implicit self-judgment norm.23

In contrast, ‘explicit self-judgment’ describes the quality of provisions that expressly grant
states a degree of authority to determine whether or not the requirements of the provision are
fulfilled and whether the provision can be applied. Explicit self-judgment often features in
provisions that condition their application on the state ‘considering’ or ‘determining’ that the
clause applies.24 The paradigmatic example of an explicit self-judgment provision is Article XXI(b)
of the 1994 General Agreement on Tariffs and Trade (GATT),25 the beginning of which reads:

18Concisely, J. Raz, The Authority of Law (2009), 5–11; influential accounts of authority in neighbouring disciplines have
been advanced by, for example, M. Weber, ‘Die drei reinen Typen der legitimen Herrschaft’, in J. Winckelmann (ed.),
Universalgeschichtliche Analysen (1973), 151; H. Arendt, ‘What Is Authority?’, Between Past and Future: Exercises in Political
Thought (1961), 91.

19S. Shapiro, ‘Authority’, in J. Coleman, K. Himma and S. Shapiro (eds.), The Oxford Handbook of Jurisprudence and
Philosophy of Law (2004), 382, at 383.

20G. Schwarzenberger, ‘Myths and Realities of Treaty Interpretation: Articles 27–29 of the Vienna Draft Convention on the
Law of Treaties’, (1968) 9 Virginia Journal of International Law 1, at 11; G. Hernández, ‘Interpretative Authority and the
International Judiciary’, in A. Bianchi, D. Peat and M. Windsor (eds.), Interpretation in International Law (2015), 166, at
174–5.

21See E. Shirlow, Judging at the Interface: Deference to State Decision-Making Authority in International Adjudication
(2021), 114.

22See W. Burke-White and A. von Staden, ‘Investment Protection in Extraordinary Times: The Interpretation and
Application of Non-Precluded Measures Provisions in Bilateral Investment Treaties’, (2008) 48 VaJIntlL 308, at 336.

23CMS Gas Transmission Company v. Argentina, ICSID Case No ARB/01/8, Award of 12 May 2005, para. 366.
24See Schill and Briese, supra note 5, at 69–70.
25‘The paradigmatic example [of a self-judging clause] is Article XXI [of the GATT]’, Certain Iranian Assets (Iran v. United

States of America), Preliminary Objections, Judgment of 13 February 2019, [2019] ICJ Rep. 7, at 69, para. 9 (Judge ad hoc
Brower, Separate Opinion);Whaling in the Antarctica (Australia v. Japan: New Zealand intervening), Written Observations by
New Zealand, 4 April 2013, para. 51; see also Military and Paramilitary Activities in and around Nicaragua (Nicaragua v.
United States of America), Merits, Judgment of 27 June 1986, [1986] ICJ Rep. 14, at 116, para. 222; El Paso Energy International
Company v. Argentina, ICSID Case No ARB/03/15, Award of 31 October 2011, para. 564.
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[n]othing in this Agreement shall be construed to prevent any party from taking any action
which it considers necessary for the protection of its essential security interest : : :
(emphasis added)

Exploring the concept of self-judgment requires more than engaging with any one contingent
conception of self-judgment at any particular point in time. One must also seek to understand how
self-judgment developed over time. Capturing this development in turn requires an analytical
frame. A valuable concept to analyse the relationship between the changing conceptions of self-
judgment is that of judicialization.

Judicialization has been a key parameter to discuss, measure, and analyse the role of law in
international relations since the late 1990s. The term judicialization describes, with different
emphases, an increasing reliance on judicial bodies and judicial means of decision-making to
address political controversies. For Andreas Føllesdal and Geir Ulfstein, judicialization captures
the multiplication of international courts as well as their users and their functions.26 Ran Hirschl
describes judicialization as ‘the expansion of the province of courts and judges in determining
public policy outcomes’.27 Karen Alter and others focus on the ‘delegation to an adjudicatory
institution’28 when discussing judicialization. It is the delegation of authority that appears
particularly pertinent for the purposes of investigating self-judgment. This delegation of authority
from states to international judicial bodies has also been described as one aspect of the broader
process of the legalization of international relations.29

At the same time, judicialization has been no one-way street. It has been characteristic of the
development of self-judgment that there have been continuous waves of state pushback against
judicialization. Pushback describes acts of resistance against a court’s authority ‘exercised
according to the “rules of the game” and within the institutional system of the [international
judicial body]’.30 It is a process aimed at shifting authority away from international judicial bodies
back to states.31 Scholarship generally employs pushback to denote acts of resistance against
individual institutions. However, recent work understands resistance against specific international
judicial bodies as attempts to roll back the judicialization of international relations more broadly.32

In this way, pushback complements the lens of judicialization and allows us to accurately grasp the
development of self-judgment as a contested concept.

If judicialization is understood as the delegation of authority to international judicial bodies,
and self-judgment as a legal technique to entrench authority of states in the application of legal
norms, judicialization is a particularly promising instrument to make sense of the development of
self-judgment over time. Changes in the understanding of self-judgment can be interpreted as
either furthering or pushing back against judicialization. If, for example, the prevalent
understanding of self-judgment under international law used to be defined by unfettered

26A. Føllesdal and G. Ulfstein, ‘International Courts and Tribunals: Rise and Reactions’, in A. Føllesdal and G. Ulfstein
(eds.), The Judicialization of International Law: A Mixed Blessing? (2018), 1, at 1; for a similar view see V. Georgieva, ‘La
“judicialización”: una nueva característica del sistema jurídico internacional’, (2015) 15 Anuario Mexicano de Derecho
Internacional 3.

27R. Hirschl, ‘The Judicialization of Politics’, in R. Goodin (ed.), The Oxford Handbook of Political Science (2011), 253, at 255.
28K. Alter, E. Hafner-Burton and L. Helfer, ‘Theorizing the Judicialization of International Relations’, (2019) 63

International Studies Quarterly 449, at 454.
29K. Abbott et al., ‘The Concept of Legalization’, (2000) 54 International Organization 401, at 401–2.
30M. Rask Madsen, P. Cebulak and M. Wiebusch, ‘Backlash against International Courts: Explaining the Forms and

Patterns of Resistance to International Courts’, (2018) 14 International Journal of Law in Context 197, at 209; similarly,
W. Sandholtz and B. Yining, ‘Backlash and International Human Rights Courts’, in A. Brysk and M. Stohl (eds.), Contracting
Human Rights (2018), 159, at 160.

31See Madsen, Cebulak and Wiebusch, ibid., at 203–4.
32D. Abebe and T. Ginsburg, ‘The Dejudicialization of International Politics?’, (2019) 63 International Studies Quaterly 521;

E. Voeten, ‘Is the Public Backlash against Globalization a Backlash against Legalization and Judicialization?’, (2022) 24
International Studies Review 1.
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discretion and law-appliers are progressively shifting to accept degrees of reviewability, this is a
development towards judicialization because authority is shifting from states to international
judicial bodies (delegation). Having said that, one must be aware that judicialization is generally
employed to capture macro trends in the international landscape that will rarely be brought about
by any individual judicial decision. Nonetheless, as this article shows, judicial decisions have and
continue to play a crucial role in the development of the concept of self-judgment.

Against this backdrop, self-judgment and judicialization should not be viewed as a dichotomy.
Instead, together with the notion of pushback, judicialization helps to make sense of the
development of self-judgment, highlighting its changing, gradational nature. In other words, the
dynamics of self-judgment can be visualized as a pendulum swinging between judicialization and
pushback.

3. The presumption against implicit self-judgment
The idea of states possessing particular authority to apply specific legal norms based on their
nature can look back at a long intellectual legacy in general international law. In some emanations
of the early just war doctrine, especially in the scholarship of Alberico Gentili, the sovereign’s
decision and corresponding belief sufficed to make a war objectively just.33 More recently, at the
turn of the twentieth century, the notion of implicit self-judgment was invoked in debates on
arbitration treaties. The relevant provisions carved out an exception to the obligation to resort to
arbitration if the dispute concerned grounds such as ‘vital interests’, sovereignty, or states’
domestic jurisdiction.34 While some of these exceptions used explicit self-judgment, many did not
mention who possessed the final authority on the invocation of the clause. Nonetheless, it was
widely accepted that it was the parties to the treaties themselves who unilaterally decided on their
application.35

From its historical roots until today, states usually advance claims of implicit self-judgment
when they believe that the subject matter is so important for their interests that no other actor can
or should have a say in the application of said legal norm. Bearing this in mind, it comes as no
surprise that claims of implicit self-judgment surfaced most prominently in relation to particularly
sensitive issues, such as national security. The ICJ and international investment tribunals were
decisive in articulating a presumption against self-judgment.

3.1 Coining the presumption: Nicaragua v. United States and its repercussions

The ICJ provided some of the most important contributions to the understanding of self-
judgment. Of these, the landmark decision Nicaragua v. United States stands out.36 Nicaragua
based some of its claims on the 1956 Treaty of Friendship, Commerce and Navigation (FCN
Treaty).37 Article XXI(1)(d) of the FCN Treaty laid down that the treaty ‘shall not preclude the
application of measures : : : necessary to protect [a party’s] essential security interests’. The
United States invoked the provision. In his pleadings for Nicaragua, Abram Chayes sketched a

33A. Gentili, De iure belli libri tres (Coleman Phillipson ed, John Rolfe tr, first published 1612, 1933) vol. 1, Ch. VI, at 31–2;
G. H. J. van der Molen, Alberico Gentili and the Development of International Law (1937), 119.

34E.g., J. H. W. Verzijl, International Law in Historical Perspective (Vol. VIII): Inter-State Disputes and Their Settlement
(1976), 226–7; for a categorization see H. Wehberg, ‘Restrictive Clauses in International Arbitration Treaties’, (1913) 7 AJIL
301, at 302.

35A. Calvacanti, ‘Restrictive Clauses in International Arbitration Treaties’, (1914) 8 AJIL 723, at 726–7; M. Erzberger, Der
Völkerbund (1918), 107.

36With an in-depth overview, F. Bordin, ‘The Nicaragua v. United States Case: An Overview of the Epochal Judgments’, in
E. Sobenes Obregon and B. Samson (eds.), Nicaragua Before the International Court of Justice: Impacts on International Law
(2018), 59.

371956 Treaty of Friendship Commerce and Navigation between the United States of America and Nicaragua.
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continuous evolution from early vital interest exceptions to the argument of the United States that
the Court should refrain from adjudicating the dispute which involved matters of armed conflict.38

It was in light of this legacy that the Court pronounced on the arguable implicit self-judgment
nature of the FCN Treaty’s security exception. The section in which the Court addressed the
United States’ invocation of Article XXI(1)(d) of the FCN Treaty provides a central puzzle piece to
the development of self-judgment:

Article XXI defines the instances in which the Treaty itself provides for exceptions to the
generality of its other provisions, but it by no means removes the interpretation and
application of that article from the jurisdiction of the Court as contemplated in Article XXIV.
That the Court has jurisdiction to determine whether measures taken by one of the Parties
fall within such an exception, is also clear a contrario from the fact that the text of Article XXI
of the Treaty does not employ the wording which was already to be found in Article XXI of the
General Agreement on Tariffs and Trade : : : The 1956 Treaty, on the contrary, speaks simply
of ‘necessary measures’ not of those considered by a party to be such.39

Later in the judgment, the Court emphasized again that:

: : : by the terms of the Treaty itself, whether a measure is necessary to protect the essential
security interests of a party is not, as the Court has emphasized (paragraph 222 above), purely
a question for the subjective judgment of the party; the text does not refer to what the party
“considers necessary” for that purpose.40

With this decision, the ICJ articulated a presumption against self-judgment.41 The decisive factor
to determine the non-self-judgment character of Article XXI of the FCN Treaty for the ICJ was the
wording of the clause. The Court expressly backed up its holding that the application of Article
XXI(1)(d) of the FCN Treaty cannot be ‘purely subjective’ because the provision lacks the self-
judgment language of Article XXI of the GATT (‘considers necessary’).42 For modern
international lawyers, this may seem intuitive but in the light of the legacy of ‘vital interests’
the Court’s holding was a crucial clarification. By requiring express self-judgment language, the
ICJ considered it not enough that an issue was particularly sensitive by its nature, e.g., by
concerning issues of national security.43 This can be contrasted with early approaches to self-
judgment. In 1929, Robert Wilson had still assumed a presumption in favour of self-judgment
stating that ‘the presumption is that each state may decide for itself whether a particular dispute
falls inside or outside of the reserved classes of questions’.44 In contrast, the Court moved towards
a conception that considered self-judgment to be the exception even in areas of major importance
to the national interest. The ICJ reiterated this view in Oil Platforms regarding a similar clause in
the Iran-US Treaty of Amity.45

38Military and Paramilitary Activities in and around Nicaragua (Nicaragua v. United States of America), Jurisdiction and
Admissibility, Verbatim Record, 8 October 1984, ICJ Pleadings, vol. 3, 135–6 (Chayes/Nicaragua).

39See Nicaragua v. United States, supra note 25, at 116, para. 222 (emphasis added).
40Ibid., at 141, para. 282.
41This has also been acknowledged by Schill and Briese, supra note 5, at 69; and M. Milanov, ‘A Lauterpachtian Affair:

Security Exceptions as “Self-Judging Obligations” in the Case Law of the International Court of Justice and Beyond’, (2021) 22
JWIT 509, at 549.

42See Nicaragua v. United States, Merits, supra note 25, at 141, para. 282.
43This can be juxtaposed to the PCIJ’s holding in Wimbledon, SS Wimbledon (United Kingdom and others v. Germany),

Judgment, PCIJ Series A No 1, at 37: ‘[t]he right of a State to adopt the course which it considers best suited to the exigencies of
its security and to the maintenance of its integrity, is so essential a right that, in case of doubt, treaty stipulations cannot be
interpreted as limiting it’.

44R. Wilson, ‘Reservation Clauses in Agreements for Obligatory Arbitration’, (1929) 23 AJIL 68, at 74.
45Oil Platforms (Iran v. United States of America), Judgment of 6 November 2003, [2003] ICJ Rep. 161, at 183, para. 43.
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The ICJ’s holdings were later entrenched by investment arbitration tribunals in a number of
arbitrations arising in the aftermath of Argentina’s economic crisis between 1999 and 2002.46 In
response to measures taken by Argentina to rein in the effects of the crisis, dozens of foreign
investors filed claims against the state before investment tribunals under BITs.47 Argentina
notably relied on the essential security interests clause, Article XI, of the 1991 Argentina-US BIT.48

Drafted in similar language to the provisions discussed by the ICJ in Nicaragua, Article XI of the
Argentina-US BIT states that:

This Treaty shall not preclude the application by either Party of measures necessary for the
maintenance of public order, the fulfilment of its obligations with respect to the maintenance
or restoration of international peace or security, or the protection of its own essential security
interests.

Argentina argued that its crisis measures served the protection of its security interests under
Article XI of the treaty. Argentina’s position was that the clause was ‘self-judging’, though over
time it seems to have taken different approaches as to the legal consequences of this label.49 It
appears to have endorsed the most comprehensive view of the meaning of self-judgment in the
proceedings that gave rise to the first publicly available award relating to Argentina’s crisis
measures, CMS v. Argentina, which was handed down in May 2005. The tribunal described
Argentina’s position as follows:

[T]he Respondent : : : believes that it is free to determine when and to what extent necessity,
emergency or the threat to its security interests need the adoption of extraordinary
measures.50

In CMS, the tribunal rejected interpreting Article XI of the Argentina-US BIT as a self-judgment
norm. The tribunal relied on the written form presumption of self-judgment established in
Nicaragua v. United States, stating that it ‘is convinced that when States intend to create for
themselves a right to determine unilaterally the legitimacy of extraordinary measures importing
non-compliance with obligations assumed in a treaty, they do so expressly’.51 CMS v. Argentina,
despite its subsequent annulment, set the tone for an avalanche of awards. Without exception, the
tribunals dismissed Argentina’s self-judgment arguments based on similar points as the CMS
award.52 In Enron v. Argentina, for example, the tribunal held that:

Truly exceptional and extraordinary clauses such as a self-judging provision normally must
be expressly drafted to reflect that intent, as otherwise there can well be a presumption about
it not having that meaning in view of its exceptional nature.53

46With a brief overview, F. Eichberger, ‘Argentiniens Rückkehr an die Kapitalmärkte: Völker- und kapitalmarktrechtliche
Implikationen der Beendigung des Staatsbankrotts’, (2016) Bucerius Law Journal 10.

47Extensively, R. D. Bishop and R. A. Luzi, ‘Investment Claims: First Lessons from Argentina’, in T. Weiler (ed.),
International Investment Law and Arbitration: Leading Cases from the ICSID, NAFTA, Bilateral Treaties and Customary
International Law (2005), 425, at 435.

481991 Treaty between the United States of America and the Argentine Republic concerning the Reciprocal Encouragement
and Protection of Investment.

49Argentina’s pleadings in the cases are confidential. The following overview of its arguments has been condensed from the
summaries in the decisions and publicly available documents.

50See CMS v. Argentina, supra note 23, para. 367.
51Ibid., para. 370. See notes 39–40, supra.
52See Enron Corporation Ponderosa Assets, LP v. Argentina, ICSID Case No ARB/01/3, Award of 22 May 2007, para. 339;

Sempra Energy International v. Argentina, ICSID Case No ARB/02/16, Award of 28 September 2007, para. 388; El Paso v.
Argentina, supra note 25, para. 610.

53See Enron v. Argentina, ibid., para. 335.
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The jurisprudence of the ICJ and investment tribunals established that states could no longer
expect to authoritatively apply norms of international law, even if a matter was particularly
sensitive. This necessarily entails a shift in authority from states to international institutions when
they are competent to review self-judgment claims. Accordingly, the development of the
presumption against self-judgment constituted a first step towards the judicialization of self-
judgment.

3.2 Pushback: The shift towards explicit self-judgment

The articulation and acceptance of the presumption against self-judgment had at least two
consequences. First, it incentivized states to look for functional equivalents to implicit self-
judgment. For example, states began to argue more assertively in favour of a ‘margin of
appreciation’ or ‘deference’ when matters of national security were at stake. The question as to
where the limits of the appropriate degree of international control of state action in sensitive areas
lie, has formed a focal point of debate on international judicial bodies in recent years.54

Second, the presumption increased the burden on states to establish the self-judgment
character of a norm by requiring explicit self-judgment if they wanted to limit the competences of
judicial bodies in particular areas. This is precisely what states did by using explicit self-judgment
provisions in their treaty drafting more frequently. As international judicial bodies limited the
scope for implicit self-judgment, states sought to carve out discretionary space by adapting their
treaty practice. Over the 1990s and 2000s, as the decline of implicit self-judgment sank in, explicit
self-judgment provisions began to proliferate rapidly, particularly in international investment and
trade agreements. In response to the Nicaragua decision,55 the United States began to include
explicit self-judgment provisions as a standard feature in its investment agreements.56 It was
however, not alone in doing so. Canada, Turkey, and Japan were among several states that also
began to include self-judgment language in their trade and investment treaties.57 Similarly, the EC
included self-judgment provisions in association agreements, and self-judgment language found
its way into the Energy Charter Treaty.58 Given the influential nature of US treaty practice, it is
likely, though still speculative, that the explicit self-judgment provisions were adopted from US
treaties into other agreements. In sum, the establishment of the presumption against implicit self-
judgment was followed by an increasing move towards explicit self-judgment, and this move is
best read as pushback against the judicialization of self-judgment.

54See, e.g., J. Fahner, Judicial Deference in International Adjudication: A Comparative Analysis (2020); Shirlow, supra note 21.
55K. Vandevelde, ‘Of Politics and Markets: The Shifting Ideology of the BITs’, (1993) 11 International Tax and Business

Lawyer 159, at 171–6.
56See, e.g., 1995 Treaty between the Government of the United States of America and the Government of the Republic of

Honduras Concerning the Encouragement and Reciprocal Protection of Investment (Honduras-US BIT), Art. XIV; 1995
Treaty between the Government of the United States of America and the Government of the Republic of Nicaragua
Concerning the Encouragement and Reciprocal Protection of Investment (Nicaragua-US BIT), Art. XIV and Protocol (1);
1998 Treaty between the Government of the United States of America and the Government of the Republic of Lithuania for
the Encouragement and Reciprocal Protection of Investment (Lithuania-US BIT), Art. IX; 1998 Treaty between the United
States of America and the Republic of Mozambique Concerning the Encouragement and Reciprocal Protection of Investment
(Mozambique-US BIT), Art. XIV(1); 1999 Treaty between the Government of the United States of America and the
Government of the Republic of El Salvador Concerning the Encouragement and Reciprocal Protection of Investment (El
Salvador-US BIT), Art. XIV.

571996 Free Trade Agreement between Canada and the Republic of Chile (Canada-Chile FTA), Art. O-02; 2002 Agreement
between the Government of the Republic of Korea and the Government of Japan for the Liberalisation, Promotion and
Protection of Investment (Japan-Korea BIT), Art. 16(a); 2002 Free Trade Agreement between the Republic of Turkey and
Bosnia and Herzegovina (Bosnia-Turkey FTA), Art. 14.

582002 European Community-Lebanon Euro-Mediterranean Association Agreement, Art. 83(a); 1994 Energy Charter
Treaty, Art. 24(c).
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4. Judicialization through good faith review
The struggle over the authority to apply self-judgment norms continues in a second phase of
judicialization. This section traces how good faith as a limitation to self-judgment emerged as an
argumentative practice in the context of self-judgment provisions in early arbitration treaties, self-
judgment reservations to Optional Clause declarations, and national security exceptions in
international trade law. Good faith review did not provide the basis for judicial decisions on self-
judgment until the 2000s, but early arguments in favour of a good faith limitation were crucial in
paving the way to this second phase of the judicialization of self-judgment.

The notion of good faith review is based on the premise that self-judgment as an unreviewable
exit route from treaty obligations holds potential for abuse. At a general level, good faith can be
substantiated with the notion of reasonableness, implying ‘any nation [has to] take into account
the reasonable expectations of all other members of the international community’.59 One central
function of good faith, therefore, is to limit the reliance on norms even if the act of a state is
covered by the wording or substantive scope of a particular provision. Thus, it emphasizes the
object and purpose of international legal norms.

There are two ways in which good faith can be conceptualized as a legal principle that limits
states in their invocation of self-judgment norms. The first way focuses on the intersection of
good faith in treaty law and self-judgment. The notion that treaty provisions must be
‘interpreted’ and ‘performed’ in good faith is one of the bedrock principles of the 1969 Vienna
Convention on the Law of Treaties, enshrined in the preamble, Article 26, and Article 31.60

Against this background, good faith translates into an obligation to interpret and apply treaties
reasonably in a way that does not defeat their purpose. The ICJ also pointed out how good faith
serves as the foundation of treaty law and unilateral acts alike.61

The second way to understand good faith as limitation of self-judgment is based on the
obligation to exercise discretion in good faith. Often established based on a comparative legal
exercise with reference to détournement de pouvoir, Ermessensmissbrauch or English
administrative law, the main thrust of this emanation of good faith is the prohibition of the
exercise of discretion for purposes other than those for which the power was conferred to the
state.62

The idea to review whether a norm has been invoked in compliance with a good faith obligation
is the notion of ‘good faith review’. It is a standard of review denoting that a reviewing body shall
not assess the invocation of a self-judgment norm as to its ‘correctness’ but only determine
whether or not the invocation occurred in ‘good faith’.63 In line with the understanding of good
faith in international law more generally, this is usually done by analysing whether states acted
rationally and in compliance with the purpose of a particular norm.64 Good faith review is
deferential because it allows states considerable leeway in their application of self-judgment

59M. Kotzur, ‘Good Faith (Bona Fide)’, in R. Wolfrum (ed.), Max Planck Encyclopedia of Public International Law Online
(2009), para. 4; see also J. Salmon, ‘Le concept de raisonnable en droit international public’, Mélanges offerts à Paul Reuter
(1981), 447, at 453.

60K. Schmalenbach, ‘Article 26’, in O. Dörr and K. Schmalenbach (eds.), Vienna Convention on the Law of Treaties.
A Commentary (2018), 467, at 473–4, paras. 15–17.

61Nuclear Tests (Australia v. France), Judgment of 20 December 1974, [1974] ICJ Rep. 253, at 268, para. 46.
62On German administrative law see G. Leibholz, ‘Das Verbot der Willkür und des Ermessensmissbrauches im

völkerrechtlichen Verkehr der Staaten’, (1929) 1 ZaöRV 77, at 81–2; extensively on English administrative law see
G. D. S. Taylor, ‘The Content of the Rule against Abuse of Rights in International Law’, (1972) 46 BYIL 323, e.g., at 326; on
French public law see N. Politis, ‘Le problème des limitations de la souveraineté et la théorie de l’abus des droit dans les
rapports internationaux’, (1925) 6 RdC 1, at 83–5, 87.

63J. Paine, ‘Deference and Other Standards of Review in International Adjudication’, (2022) 21 The Law & Practice of
International Courts and Tribunals 431, at 435.

64W. Burke-White and A. von Staden, ‘Private Litigation in a Public Sphere: The Standard of Review in Investor-State
Arbitrations’, (2010) 35 Yale Journal of International Law 283, at 312.
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norms.65 As such, it has been described as a ‘minimal review’,66 an ‘extremely lenient standard’,67

and the ‘minimum permissible level of scrutiny in international adjudication’.68

Good faith review and unfettered discretion seem similar at first sight. While the invocation of
the self-judgment norm is not completely unreviewable under a good faith standard, it still allows
for considerable state discretion.69 However, upon closer examination, the difference is
categorical. Once it is acknowledged that a self-judgment norm is not by its nature beyond
the review of the judicial body, adjudicators find themselves in murky waters. If judicial bodies
discard the non-justiciable understanding and instead base the review on notions that require
further concretization, such as good faith, they gain considerable influence over the application of
self-judgment norms. Viewed from this perspective, the application of a good faith review to self-
judgment norms is not a decisive shift because of the intensity of the review but rather because it
constitutes a review in the first place. As observed by Donald Greig, the purpose of good faith
review can be to bring a formerly non-justiciable norm ‘within the scope of judicial review’.70

Applying a good faith review, thus, can be considered a technique to judicialize self-judgment.
This section analyses the judicialization of self-judgment through good faith review. It first

offers a brief overview of the early practice of explicit self-judgment (Section 4.1). It then explores
how good faith emerged as an argumentative practice in scholarship and judicial proceedings
(Section 4.2) before it was mainstreamed through a series of influential decisions (Section 4.3).
Finally, the section turns to the practice of ‘reinforced self-judgment’ which can be seen as
pushback against the judicialization of explicit self-judgment (Section 4.4).

4.1 Early explicit self-judgment

Explicit self-judgment provisions first emerged in the late nineteenth century when third-party
international dispute settlement slowly began to increase. The purpose of the first generation of
explicit self-judgment provisions was to limit the competence of arbitral tribunals, which derived
their jurisdiction from compromissory clauses or general arbitration treaties in the late nineteenth
century. The first example of an explicit self-judgment provision can be found in the 1890
arbitration treaty between Guatemala and El Salvador. Article VIII(3) excepted disputes from
compulsory arbitration ‘which, in the opinion of one only of the nations interested in the dispute,
would compromise its autonomy and its independence’.71 The provision was most likely inspired
by negotiations at the First Conference of American Republics held in Washington 1889–1890. At
the Conference, the draft of a general arbitration agreement provided that all disputes could be
submitted to arbitration except when ‘in the judgment of any one of the nations involved in the
controversy, [the dispute] may imperil its independence’.72 While the draft was never turned into
a treaty, the idea seems to have stuck.

Bilateral arbitration treaties became en vogue after the turn of the twentieth century, especially
in the aftermath of the First Hague Peace Conference of 1899, when dozens of treaties were
concluded within a few years.73 While the wording of the exceptions differed in detail, they

65Similarly, for good faith as an emanation of deference see Fahner, supra note 54, at 137–40.
66J. Arato, ‘The Margin of Appreciation in International Investment Law’, 54 (2013) Virginia Journal of International Law

545, at 556.
67See Burke-White and von Staden, supra note 64, at 312.
68See Shirlow supra note 21, at 178.
69See Burke-White and von Staden supra note 64, at 312; El Paso v. Argentina, supra note 25, para. 604; Whaling in the

Antarctic (Australia v. Japan: New Zealand intervening), Judgment of 31 March 2014, [2014] ICJ Rep. 226, at 253, para. 63.
70D. Greig, ‘Nicaragua and the United States: Confrontation over the Jurisdiction of the International Court’, (1991) 62

BYIL 119, at 206.
71W. Manning (ed.), Arbitration Treaties among the American Nations to the Close of the Year 1910 (1924), at 193.
72First International American Conference, Reports of Committees and Discussions (1890), vol. II, at 1080.
73H. Cory, Compulsory Arbitration of International Disputes (1932), 49.
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commonly excluded from the scope of arbitration disputes that affected the ‘honour’,
‘independence’ or ‘vital interests’ of a state party.74 A provision in the Anglo-French arbitration
treaty of 1903 proved to be a blueprint in this regard.75 Some of the treaties concluded between
1899 and 1914 not only set out these broad exceptions but also combined them with explicit self-
judgment language, according to which recourse to arbitration was excluded if one party
‘considered’ the question to, for example, concern its vital interests.76 As a result, explicit self-
judgment provisions had found their way into the mainstream of international dispute
settlement.77

When states began to introduce explicit self-judgment exceptions into arbitration treaties it
did not take long until scholars first attempted to link the self-judgment to the obligation of
good faith. Heinrich Lammasch and Otfried Nippold for example, claimed self-judgment
provisions must not be invoked arbitrarily because treaties have to be applied bona fide by the
invoking state.78 But the notion of a ‘good faith’ limitation to interpreting early explicitly self-
judgment provisions was by no means universally accepted. Indeed, most contributions
dealing with self-judgment provisions in early arbitration treaties did not address the issue of
good faith.79

In the inter-war period, self-judgment reservations in general arbitration treaties first reduced
in numbers and then slowly withered away – as did general arbitration treaties more broadly. Self-
judgment soon returned in other forms.

4.2 An emerging argument: Good faith as a limitation to self-judgment

After 1945, self-judgment provisions quickly resurfaced in international legal instruments. Even
though there were several occasions when states or judicial bodies could have forced binding
interpretations of self-judgment provisions, the period from 1945 to the 2000s turned out to be
largely one of avoidance. States were generally reluctant to invoke self-judgment provisions
themselves and cautious to challenge their invocation legally if other states did so, while
international judicial bodies avoided ruling on invocations of explicit self-judgment provisions.80

At the same time, good faith as a limitation of self-judgment increasingly emerged as an
argumentative practice. This can be aptly illustrated using one of the main examples of explicit
self-judgment during that period: reservations to declarations of acceptance under Article 36(2) of
the ICJ Statute (‘self-judgment reservations’).

The earliest and most famous self-judgment reservation was made by the United States in
1946, excepting ‘disputes with regard to matters which are essentially within the domestic
jurisdiction of the United States of America as determined by the United States of America’.81

74For an overview see Wehberg, supra note 34.
751903 Anglo-French Arbitration Treaty,Martens nouveau recueil général de traités, (1905), vol. 23, 479; for an explanation

of its influence see O. Nippold, Die Fortbildung des Verfahrens in völkerrechtlichen Streitigkeiten (1907), 205.
76See, e.g., 1904 Treaty between Belgium and Russia, Traités généraux d’arbitrage communiqués au Bureau International de

la Cour Permanente d’Arbitrage (1911), at 84, Art. 2.
77See, for further examples, 1902 Arbitration Treaty between Spain and the United Mexican States, ibid., at 7, Art. 1; 1902

Arbitration Treaty between Uruguay, Argentina, Bolivia, Guatemala, Salvador, San Domingo, Mexico, Paraguay and Peru,
ibid., at 19, Art. 1.

78H. Lammasch,Die Lehre von der Schiedsgerichtsbarkeit in ihrem ganzen Umfang (1914), 69; O. Nippold, ‘Das Problem der
obligatorischen Gerichtsbarkeit’, (1914) 8 Jahrbuch des öffentlichen Rechts 1, at 45, note 2.

79See, e.g., Calvacanti, supra note 35; J. Brierly, ‘Vital Interests and the Law’, (1944) 21 BYIL 51; H. Morgenthau, Die
internationale Rechtspflege, ihr Wesen und ihre Grenzen (1929).

80For judicial avoidance techniques see J. von Bernstorff et al., ‘Courts as Rhetorical Actors: A Rhetorical Analysis of Judicial
Conflict Avoidance’, (2022) 81 ZaöRV 1001.

81Declaration of the United States of America Recognizing as Compulsory the Jurisdiction of the Court (deposited 26
August 1946), 1 UNTS 9.
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Ten other states submitted declarations with similarly worded self-judgment reservations, five
of which are still in force today.82

The ICJ faced invocations of self-judgment reservations in several cases. Notably, in Norwegian
Loans,83 Interhandel,84 and Aerial Incident85 the parties to the dispute and several judges in their
individual opinions engaged with the possibility of a good faith review. In Norwegian Loans,
Norway invoked the French self-judgment reservation on the basis of reciprocity, arguing that the
case exclusively concerned its domestic jurisdiction. In its submissions, the Norwegian
government, however, seemed to consider the invocation of the reservation subject to the
general good faith requirement of international law. Norway’s agent stated:

Certainly, such a reservation must be interpreted in good faith, and a government that is
hiding behind it to deny the Court’s jurisdiction in a case that is manifestly not “essentially
within the domestic jurisdiction” would commit an abuse of rights that would not prevent
the Court from acting.86

The importance of Norway’s argument lies in its premise. Norway did not specify what steps it
believed the Court could take if it found that an abuse of rights had been committed. Nonetheless,
its submission necessarily implied not only a legal (as opposed to solely moral) good faith
limitation on the state invoking a self-judgment provision but also a competence of the Court to
assess whether this condition had been fulfilled. Without such an assessment, it would not be
possible for the Court to ‘act’ in any way. In hindsight, Norway’s position thus pioneered the
justiciable good faith limitation on self-judgment provisions.87

The Court, however, did not engage with the question of good faith in its decision. Rather, it
accepted Norway’s invocation of the self-judgment provision without assessing the validity of the
French reservation, because ‘[t]he validity of the reservation ha[d] not been questioned by the
Parties’.88

A similar set of arguments was rehearsed in Interhandel, a case in which the United States relied
on its self-judgment reservation. In the oral submissions, the Swiss agent claimed that one had to
consider the discretion to invoke a self-judgment reservation as limited by considerations of good
faith and the prohibition of the abuse of discretionary powers.89 If a self-judgment reservation was
invoked arbitrarily, such an invocation had to be considered a ‘nullity’.90 The Court again avoided
taking a position on the validity and possible legal consequence of the clause. It declared the Swiss
claim inadmissible on the grounds that local remedies had not been exhausted without engaging
with the United States’ invocation of the self-judgment provision.

InAerial Incident, the United States first seemed to backtrack from its position in Interhandel and
asked the ICJ to conduct a good faith review of Bulgaria’s invocation of the reservation. While the

82Declarations of acceptance that used to include self-judgment clauses but no longer do were those of France (1949), India
(1956), the United Kingdom (1957), Pakistan (1948) and (1957), and South Africa (1955). Declarations that still include self-
judgment reservations are those of: Mexico (1947), 9 UNTS 97; Liberia (1952), 163 UNTS 117; Sudan (1958), 284 UNTS 215;
Malawi (1966), 581 UNTS 135; Philippines (1972), 808 UNTS 3.

83Certain Norwegian Loans (France v. Norway), Judgment of 6 July 1957, [1957] ICJ Rep. 9, at 21.
84Interhandel (Switzerland v. United States of America), Interim Measures, Order of 24 October 1957, [1957] ICJ Rep. 105;

Interhandel (Switzerland v. United States of America), Preliminary Objections, Judgment of 21 March 1959, [1959] ICJ Rep. 6.
85Aerial Incident of 27 July 1955 (United States of America v. Bulgaria), Application Instituting Proceedings on Behalf of the

Government of the USA, 24 October 1957.
86Certain Norwegian Loans (France v. Norway), Preliminary Objections submitted by Norway, ICJ Pleadings, vol. 1, at 119, 131.
87Similarly, R. Kolb, Good Faith in International Law (2017), 225.
88See Norwegian Loans, supra note 83, at 27; but see the discussion in Certain Norwegian Loans (France v. Norway),

Judgment of 6 July 1957, [1957] ICJ Rep. 34, at 53 (Judge Lauterpacht, Separate Opinion).
89Interhandel (Switzerland v. United States of America), Preliminary Objections, Verbatim Record, 12 November 1958, ICJ

Pleadings, 468, 579.
90Ibid., at 579–80.
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United States did not question Bulgaria’s right to rely on reservations of the United States based on
the principle of reciprocity, it argued that the self-judgment reservation ‘does not permit the United
States or any other State to make an arbitrary determination, in bad faith’.91 According to the United
States, Bulgaria could not determine the domestic character of the aerial incident because this ‘would
fly in the face of actuality and would ignore the international character’ of the claim.92 The United
States considered Bulgaria’s invocation ‘apparently premised on the proposition that there are no
limits upon the right and ability of a State to determine, under the reservation in question, that a
matter lies essentially within domestic jurisdiction’.93 In its submissions, the United States further
argued that the self-judgment reservation does not empower any government ‘to make an arbitrary
determination that a particular matter is domestic’.94

The Court, however, did not have to rule on the contentious matter. In 1960, the United States
asked the Court to discontinue the proceedings. In the letter setting out the reasons for this
decision, it fundamentally changed its position regarding the competence of the ICJ to rule on
Bulgaria’s invocation of the self-judgment reservation. It stated:

The necessary premise of the [good faith] argument was that the Court must have
jurisdiction for the limited purpose of deciding whether a determination under [the self-
judgment reservation] is arbitrary and without foundation. On the basis of further study and
consideration of the history and background of [the self-judgment] reservation and the
position heretofore taken before the Court, it has been concluded that the premise of the
argument is not valid and that the argument must therefore be withdrawn : : : [A]
determination is not subject to review or approval by any tribunal, and it operates to remove
definitively from the jurisdiction of the Court the matter which [the United States]
determines. A determination under [this] reservation that a matter is essentially domestic
constitutes an absolute bar to jurisdiction irrespective of the propriety or arbitrariness of the
determination.95

The litigation over reservations to Optional Clause declarations gave rise to the first sophisticated
engagements with some of the challenges posed by explicit self-judgment provisions. Norway,
Switzerland, and – despite its subsequent change of heart – the United States were the first states to
seriously invoke good faith as a limitation on the invocation of those provisions.

4.3 Good faith review mainstreamed

From the 2000s onwards, the idea to limit self-judgment based on good faith gained mainstream
acceptance. In a series of decisions international judicial bodies implemented good faith review to
control the invocation of self-judgment provisions, thereby advancing the judicialization of self-
judgment.

4.3.1 Between the lines: International investment law
It was in international investment law that judicial decisions first discussed the notion of a good
faith review. While Argentina considered self-judgment to oust the review of arbitral tribunals
completely in CMS, it subsequently modified its position to a ‘good faith understanding’ of self-

91Aerial Incident of 27 July 1955 (United States of America v. Bulgaria), Observations and Submissions of the United States,
February 1960, at 308.

92Ibid.
93Ibid., at 323.
94Ibid.
95Aerial Incident of 27 July 1955 (United States of America v. Bulgaria), Letter from the United States, 13 May 1960, ICJ

Pleadings, vol. 4, 676, at 677.
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judgment. The argument to limit the security exceptions to invocations which occurred in ‘good
faith’ was based on the United States’ BIT negotiations with other states. In the negotiation
records, it was frequently stated that the respective parties would ‘expect’ the other side to apply
the self-judgment exception only in good faith. This was taken by Argentina to imply the
possibility of a ‘good faith review’ by arbitral tribunals as well.96

The tribunals in the Argentinian cases rejected the implicit self-judgment nature of Article XI
of the BIT and accordingly did not have to decide whether they would have been able to conduct a
good faith review of the provisions had they found them to be of a self-judgment character.
However, some tribunals commented on the issue in obiter dicta. Most importantly, the tribunal
in LG&E v. Argentina stated that even if it had accepted the self-judgment character of the clause,
‘Argentina’s determination would be subject to a good faith review anyway’.97

Some tribunals also seemed to grasp self-judgment as a legal concept transcending specific
areas of international law and accordingly contextualized their interpretive task. For example, the
tribunal in Sempra v. Argentina, when denying the self-judgment character of the provision in the
Argentina-US BIT, espoused a progressive view on explicit self-judgment as well. In reference to
the national security exception in the GATT, it stated that:

not even in the context of GATT Article XXI is the issue considered to be settled in favour of
a self-judging interpretation, and the very fact that such article has not been excluded from
dispute settlement is indicative of its non-self-judging nature.98

In sum, investment tribunals were the first judicial bodies to accept the good faith review of self-
judgment norms and the concomitant shift in authority from states to adjudicators that is
captured here by the notion of judicialization. They did, however, only do so ‘between the lines’ in
obiter dicta. Nonetheless these holdings informed mainstream scholarship. Soon after the holding
in LG&E v. Argentina, the judicialization of self-judgment reached the ICJ.

4.3.2 Judicialization at the International Court of Justice
In 2008, more than half a century after Norway first proposed a good faith review of a self-judgment
norm before the ICJ, the Court endorsed the notion in Djibouti v. France.99 In this decision, the ICJ
ruled that France’s invocation of an explicit self-judgment provision in a bilateral treaty on mutual
criminal assistance with Djibouti was subject to a ‘good faith review’ by the Court. For the concept of
self-judgment in international law, the judgment represents a turning point.

In 1986, France and Djibouti concluded a Convention on Mutual Assistance in Criminal
Matters which established duties to co-operate but included a national security exception in
Article 2(c).100 The self-judgment exception allowed the parties to refuse giving judicial
assistance ‘[i]f the requested State considers that execution of the request is likely to impair its
sovereignty, security, ordre public or other essential interests’.101 In the 1990s, France seconded
Bernard Borrel, a French national, to the Ministry of Justice of Djibouti. In 1995, the corpse of
Mr Borrel was discovered, triggering investigations in Djibouti and France. The Djiboutian
authorities concluded that Mr Borrel’s death was by suicide and terminated the investigation in
2003. However, the French investigation revealed connections to high-ranking officials in

96See Burke-White and von Staden, supra note 22, at 384.
97LG&E Energy Corp, LG&E Capital Corp, LG&E International Inc v. Argentina, ICSID Case No ARB/02/1, Decision on

Liability of 3 October 2006, para. 214.
98See Sempra v. Argentina, supra note 52, para. 384.
99See Djibouti v. France, supra note 2.
1001986 Djibouti-France Convention on Mutual Assistance in Criminal Matters, 1695 UNTS 297.
101The original reads: ‘Si l’Etat requis estime que l’exécution de la demande est de nature à porter atteinte à sa souveraineté,

à sa sécurité, à son ordre public ou à d’autres de ses intérêts essentiels.’
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Djibouti. In 2004, after re-opening the investigation itself, Djibouti requested France to execute
a letter rogatory and provide files relating to the enquiry into Mr Borrel’s death. The
investigating French judge refused to do so, relying inter alia on Article 2(c) of the
Convention.102 In 2006, Djibouti filed a case against France at the ICJ, seeking a ruling that
France was obligated to provide assistance.

France adopted a classic, broad understanding of the national security exception. It argued
that the invocation of Article 2 was ‘left to the exclusive discretion of the State which intends
to implement it’ and that it alone determines whether a request for mutual legal assistance is
likely to prejudice its sovereignty, security, public order, or its other essential interests.103

Djibouti suggested that the Court should impose a justiciable good faith obligation on France
regarding the application of the self-judgment provision and tried to ground its point in the
general obligation to exercise discretionary powers in good faith.104 The consequence of following
the French interpretation would be that the ICJ would be ‘automatically removed from the
picture’, as it would simply be required to give effect to the French assessment.105 These factors,
taken together, would render the Convention meaningless (‘simplement réduites à néants’)
because each party would have the unqualified right to refuse to comply with its obligations
without any possibility of being held legally accountable.106

The Court sided with Djibouti agreeing that it had the competence to conduct a good faith
review of the self-judgment provision, Article 2(c) of the Convention. It held that Article 2(c) of
the Convention provides a state with ‘very considerable discretion’ but ‘this exercise of
discretion is still subject to the obligation of good faith codified in Article 26 of the Vienna
Convention on the Law of Treaties’.107 In other words, the Court accepted that the self-judgment
provision did not imply unfettered discretion for France but was tempered by a justiciable good
faith obligation. Based on these holdings, the ICJ found that France had met the good faith
requirement and accepted France’s invocation of the self-judgment provision in Article 2(c).

It was the first time that the ICJ acknowledged a limitation regarding the invocation of an
explicit self-judgment provision, and it marked an important step in the development of self-
judgment provisions from unreviewable exit routes to justiciable norms.

4.3.3 National security in international trade law
The second key area of judicialization concerns the national security exceptions under the GATT
and later within the WTO. Today, there are national security exceptions under Article XIVbis of
the GATS, Article 73 of the TRIPS and, most prominently, Article XXI of the GATT 1994. For
long, Article XXI of the GATT had been considered the epitome of self-judgment provisions and
has been referred to in this capacity in decisions of international judicial bodies outside of the
GATT system.108 The provision reads:

102See Djibouti v. France, supra note 2, para. 28.
103Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Memorial of France, 13 July 2007, paras.

3.39–3.40.
104Ibid., para. 3.39.
105Certain Questions of Mutual Assistance in Criminal Matters (Djibouti v. France), Verbatim Record, 22 January 2008 (CR

2008/2), at 18, para. 19 (Condorelli/Djibouti).
106Ibid., at 19, para. 20 (Condorelli/Djibouti).
107See Djibouti v. France, supra note 2, at 229, para. 145; for a recent reiteration of this principle more generally see

Immunities and Criminal Proceedings (Equatorial Guinea v. France), Judgment of 11 December 2020, [2020] ICJ Rep. 300, at
323, para. 73.

108See note 25, supra.
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Article XXI of the GATT 1994
Nothing in this Agreement shall be construed
(a) to require any contracting party to furnish any information the disclosure of which it

considers contrary to its essential security interests; or
(b) to prevent any contracting party from taking any action which it considers necessary

for the protection of its essential security interests
(i) relating to fissionable materials or the materials from which they are derived;
(ii) relating to the traffic in arms, ammunition and implements of war and to such traffic

in other goods and materials as is carried on directly or indirectly for the purpose of
supplying a military establishment;

(iii) taken in time of war or other emergency in international relations; or
(c) to prevent any contracting party from taking any action in pursuance of its obligations

under the United Nations Charter for the maintenance of international peace and
security.

Its language is identical to Article XXI in the GATT 1947, the predecessor of the GATT 1994.109

The self-judgment language in paragraph (a) and (b) (‘it considers’) has been the source of
protracted interpretative controversy and the question of limitations in the invocation of the
provision arose already during the drafting process.110 The Norwegian Chairman of the
preparatory committee in Geneva, Eric Colban, seemed to consider the security exceptions beyond
the purview of conventional legal safeguards. He opined that ‘the atmosphere inside the IO will be
the only efficient guarantee against abuses of the kind to which the Netherlands Delegate [who had
pointed out the vagueness of the provision] has drawn our attention’.111

Even though the national security exception was referred to several times in the decades
following the inception of the GATT, the members always avoided a decision on the interpretation
of the provision.112 Even when a dispute escalated to the extent that a panel was set up, the
members avoided a ruling on the self-judgment provision. Most prominently, in a trade dispute
between the United States and Nicaragua in the 1980s, the terms of reference of the panel excluded
‘the validity of, or motivation for, invocation of Article XXI(b)(iii)’ and the assessment of what
measures had been ‘necessary’.113 In other instances, for example in the EU-US dispute about the
Helms-Burton Act, members relied on diplomatic means of dispute settlement rather than
pursuing a (quasi-)judicial path.114

While the majority of members maintained that the invocation of the national security
exception was not subject to justiciable limitations,115 scholars began arguing in favour of the good
faith limitation as it began to gain traction in other areas of international law.116 Influenced by this
discourse and the turning tides before investment tribunals and the ICJ, good faith review reached
the WTO in Russia – Traffic in Transit.117 This dispute arose in the context of the deteriorating

109For this reason, when the article simply refers to ‘the GATT’ or ‘Article XXI of the GATT’, it refers to both agreements.
110For an overview see M. Pinchis-Paulsen, ‘Trade Multilateralism and U.S. National Security: The Making of the GATT

Security Exceptions’, (2020) 41 Michigan Journal of International Law 109.
111UN Economic and Social Council, Second Session of the Preparatory Committee of the United Nations Conference on

Trade and Employment, Thirty-Third Meeting, 24 July 1947, EPCT/A/PV/33 21.
112A rare exception was the very first invocation of the provision in a dispute between the United States and Czechoslovakia,

see Summary Record of the Twenty-Second Meeting of the Contracting Parties GATT CP.3/SR.22 (8 June 1949), at 7.
113GATT Council, Minutes of Meeting held on 12 March 1986, GATT Doc. C/M/196 (2 April 1986), at 7.
114See, e.g., the controversy between the EC and the US on the Helms-Burton Act: S. Smis and K. van der Borght, ‘The EU-

U.S. Compromise on the Helms-Burton and D’Amato Acts’, (1999) 93 AJIL 227, at 231–5.
115See, e.g., for the US, GATT Council, Minutes of Meeting held on 29 May 1985, GATT Doc. C/M/188 (28 June 1985); or

the EC GATT Council, Minutes of Meeting held on 17–19 July 1985, GATT Doc. C/M/191 (11 September 1985), at 44.
116See Hahn, supra note 10, at 599–601; D. Akande and S. Williams, ‘International Adjudication on National Security

Issues: What Role for the WTO?’, (2003) 43 Virginia Journal of International Law 365, at 389–92.
117See Russia – Traffic in Transit, supra note 2.
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political relations between Ukraine and Russia in 2013–2014 and Russia’s subsequent annexation
of Crimea and support of separatists in Ukraine. Russia and Ukraine implemented economic
sanctions targeting each other. It was a bundle of such measures, including special transit
requirements, which Russia had imposed on goods originating in Ukraine, that Ukraine
challenged before a WTO panel in 2016.

Russia invoked the national security exception in Article XXI(b)(iii) of the GATT to defend its
measures. Its central claim was that the invocation of Article XXI divested the panel of its
jurisdiction.118 This was based on the notion that the provision was ‘totally self-judging’119 and,
therefore, conferred ‘sole discretion’ to the member invoking the exception as to the ‘necessity,
form, design and structure’ of the measures taken.120 The United States, as a third party to the
dispute, emphatically agreed, although it argued that the invocation did not concern the panel’s
jurisdiction but was ‘non-justiciable’ as there were ‘no legal criteria by which the issue of a
Member’s consideration of its essential security interests can be judged’.121

Ukraine contested these arguments. It claimed that the self-judgment language did not mean
that a member enjoyed ‘total discretion’ and argued that a panel’s ‘objective assessment must
include an examination of whether a Member invoking Article XXI has done so in good faith’.122

For Ukraine, good faith implied that the provision could not be invoked ‘to pursue protectionist
objectives or to apply a disguised restriction on trade’.123 In a telling shift from earlier contentious
debates regarding the national security exception under the GATT, other third parties124 that
submitted their views argued that the panel possessed jurisdiction to rule on the invocation of
Article XXI and that the dispute was also justiciable.125

The panel endorsed a judicialized understanding of Article XXI of the GATT by emphasizing its
competence to conduct a review and developing a nuanced yardstick to do so. It found that the
circumstances listed under sub-paragraphs (i)-(iii) (‘relating to fissionable materials’; ‘relating to the
traffic in arms’; ‘taken in time of war’) were subject to an objective determination.126 In addition, the
panel concluded that the self-judgment language only qualified the ‘necessity’ of a measure and what
constitutes ‘essential security interests’. The self-judgment wording neither divested the panel of its
jurisdiction nor made the matter non-justiciable. Additionally, the designation of essential security
interests and its connection with the measures at issue taken under Article XXI of the GATT were
subject to a good faith review.127 For the panel, the good faith review had two consequences. First,
members were required to demonstrate the veracity of their claims, i.e., to provide reasons for the
invocation of the provision.128 The second and, according to the panel, the ‘most importan[t]’ aspect
of the good faith obligation, was that the measure taken had to meet a ‘minimum requirement of
plausibility’ in relation to the proffered essential security interests.129

When applying the standard to the case, the panel accepted that an emergency in international
relations existed objectively and that Russia had taken its measures under Article XXI of the
GATT to protect its essential security interests in compliance with the good faith requirements.130

118Ibid., para. 7.23.
119Ibid., para. 7.26 and para. 7.29 with note 69 referring to Russia’s closing statement.
120Ibid., para. 7.28.
121Russia – Measures concerning Traffic in Transit, Third Party Oral Statement of the United States, 25 January 2018, at

para. 5; see Russia – Traffic in Transit, ibid., paras. 7.51–7.52.
122See Russia – Traffic in Transit, ibid., para. 7.33.
123Ibid., para. 7.34.
124Australia, Brazil, Canada, China, Japan, Moldova, Singapore, and Turkey as well as the EU comprising then 28 member states.
125See, e.g., China (para. 7.41) or Singapore (para. 7.48); on justiciability see, e.g., Canada (para. 7.39) or the EU (para. 7.42

with note 109), see Russia – Traffic in Transit, supra note 2.
126Ibid., paras. 7.70–7.71, 7.77, 7.82.
127Ibid., paras. 7.132, 7.138.
128Ibid., para. 7.134.
129Ibid., para. 7.138.
130Ibid., paras. 7.124–7.125, 7.145, 7.149.
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The crucial contribution of Russia – Traffic in Transit towards the judicialization of explicit
self-judgment lies in the development of the good faith test, which significantly limits the leeway
for members when invoking Article XXI. The proceedings also constituted a turning point in the
positions expressed by other parties in their approach to self-judgment within the framework of
the WTO. What had once been the paradigmatic expression of unfettered state power within a
treaty framework, had now been reined in. Explicit self-judgment did not shield states from
scrutiny in the international legal system.131

When the matter came before the Dispute Settlement Body, both parties to the dispute accepted
the ruling. Russia – with which the panel had sided in the final analysis – also welcomed the
‘historic contribution’ and the ‘guidance and clarity regarding the consequences of invoking’
Article XXI which the report had provided.132 The United States considered the report
‘unpersuasive’ and ‘seriously flawed’.133

All proceedings which dealt with explicit self-judgment norms, including Russia – Traffic in
Transit, had accepted the invocation of the self-judgment provision in the final analysis. This
changed with the second WTO panel report on a national security dispute: Saudi Arabia – IPR.134

The self-judgment aspect of the case concerned Article 73 of the TRIPS, identical in language to
Article XXI of the GATT. In the underlying dispute, Qatar claimed that Saudi Arabia had taken a
number of measures to prevent a Qatari state-owned company, beIN, from obtaining legal
representation in domestic proceedings via which it tried to prevent copyright infringements by a
piracy broadcaster. Qatar also claimed that Saudi Arabia had refused to launch criminal
investigations against the same copyright infringer. Saudi Arabia invoked Article 73 of the TRIPS,
arguing that its acts and omissions were lawful because the severance of its diplomatic relations
with Qatar constituted an emergency in international relations.135

Once again, many third parties intervened, largely emphasizing their support for the yardstick
developed in Russia – Traffic in Transit to be transferred to Article 73 of the TRIPS. The United
States maintained its position from the previous case that the panel should not hand down a
decision.136 Bahrain sided with the United States and considered the invocation of Article 73 of the
TRIPS of a self-judgment character and, therefore, beyond the competence of the panel.137

Saudi Arabia challenged the justiciability of its invocation of Article 73, claiming that the
dispute was not a trade dispute but rather a ‘political, geopolitical and essential security dispute’.138

This was – unsurprisingly – rejected by the panel.139

In applying the good faith test, the panel accepted that Saudi Arabia’s severance of its
diplomatic relations with Qatar met the minimum threshold to be objectively considered an
emergency in international relations.140 In light of the international crisis between a number of
Gulf states and Qatar, it also found that Saudi Arabia met the plausibility threshold to deny beIN
legal representation because the measure constituted ‘an aspect of Saudi Arabia’s umbrella policy
of ending or preventing any form of interaction with Qatari nationals’.141

The panel did demonstrate, however, that the good faith limitation of self-judgment provisions
can have teeth in practice when assessing Saudi Arabia’s refusal to apply criminal procedures to

131Ibid., para. 7.100.
132WTO DSB, Minutes of Meeting held on 26 April 2019, WT/DSB/M/428 (25 June 2019), para. 8.2.
133Ibid., para. 8.11.
134See Saudi Arabia – IPR, supra note 2.
135Ibid., paras. 7.257–7.259.
136Saudi Arabia –Measures concerning the Protection of Intellectual Property Rights, Panel Report, Addendum, adopted 16

June 2020, WT/DS567/R/Add1, at 90, para. 9.
137Ibid., at 5, paras. 3–4.
138See Saudi Arabia – IPR, supra note 2, para. 7.8.
139Ibid., para. 7.16.
140See Saudi Arabia – IPR, ibid., para. 7.281.
141Ibid., para. 7.286.
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hold the piracy broadcaster accountable. In this regard, the panel found the ‘minimum
requirement of plausibility in relation to the proffered essential security interests’ was not met.142

The panel was ‘unable to discern any basis for concluding that the application of criminal
procedures or penalties to [the piracy broadcaster] would require any entity in Saudi Arabia to
engage in any form of interaction with beIN or any other Qatari national’.143 In other words, Saudi
Arabia’s measure taken to further the proffered essential security interests was so unrelated to the
emergency in international relations that it could not be considered a good faith measure under
Article 73 of the TRIPS. It was the first time an international judicial body decided that the
invocation of an explicit self-judgment provision did not entail the lawful application of the
provision which the state had envisaged.

In distinction to Ukraine, Saudi Arabia appealed the panel decision. As the Appellate Body had
become defunct by the end of 2019, the decision never acquired legally binding status and remains
in the ether of international adjudication. Its holdings can nonetheless be considered an important
application of the standards laid down in Russia – Traffic in Transit. The approach has since been
broadly confirmed in several recent panel reports dealing with complaints against measures of the
United States, which were found in violation of the WTO Agreements despite its invocation of the
national security exception.144

4.4 Pushback: Reinforced self-judgment

How did states react to the judicialization of explicit self-judgment provisions? Two kinds of
reactions can be discerned. One group of states seems to have accepted and internalized the
judicialization of self-judgment exceptions. In the context of the WTO, this is first and foremost
reflected in the arguments of third parties in the proceedings who argued in favour of the
judicialization of the provision.145 When it comes to investment treaty practice, some states have
recently included limitations to explicit self-judgment provisions, such as the obligation not to
apply the provision in an arbitrary manner, similar to the good faith threshold.146

A second group of states have doubled down on their efforts to self-judge sensitive matters.
After the presumption against self-judgment was established and the review of self-judgment
provisions based on good faith began to gain traction, some states started amending self-judgment
provisions to buttress the authority of the party invoking them vis-à-vis international judicial
bodies.147 Notably, some states added ‘clarificatory’ footnotes to self-judgment provisions stating
that a tribunal ‘shall find that the exception applies’ if one of the parties invokes it.148 As this
practice further reinforces the self-judgment character of a provision it can be referred to as
‘reinforced self-judgment’.

Reinforced self-judgment provisions originated in the mid 2000s treaty practice of the United
States and India. While the approaches of the two states differ in their wording, they converge
in their objective: both are aimed at bolstering the authority of the state vis-à-vis international

142Ibid., paras. 7.293–7.294.
143Ibid., para. 7.289.
144See, e.g., United States – Origin Marking, supra note 3, para. 7.28 and note 70; Panel Report United States – Certain

Measures on Steel and Aluminium Products (China), adopted 9 December 2022, WT/DS544/R, paras. 7.128, 7.148.
145See, e.g., Canada, para. 7.40, see Russia – Traffic in Transit, supra note 2; Russia –Measures concerning Traffic in Transit,

Panel Report, Addendum, adopted 5 April 2019, WT/DS512/R/Add.1, Brazil, at 75, para. 16; EU, at 85, para. 14; Moldova at
96, para. 20; Singapore, at 101, paras. 19–20.

146See, e.g., 2016 Agreement between the Government of the Republic of Turkey and the Government of Georgia
Concerning the Reciprocal Promotion and Protection of Investments (Georgia-Turkey BIT), Art. 5(3).

147Speaking of ‘very strong self-judgment’, see Sauvant and Ong, supra note 4, at 2.
148See, e.g., 2006 Peru-United States Trade Promotion Agreement (United States-Peru TPA), Art. 22(b) and the

corresponding footnote.
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judicial bodies. The first agreement in which the practice of reinforced self-judgment materialized
was the 2006 Peru-US Trade Promotion Agreement (TPA).149 Article 22(b) of the
agreement reads:

Nothing in this Agreement shall be construed: to preclude a Party from applying measures
that it considers necessary for : : : the protection of its own essential security interests.150

This can be considered a ‘classic’ self-judgment national security provision. In addition, however,
the parties added a footnote to the provision. The footnote specifies that:

[f]or greater certainty, if a Party invokes Article 22.2 in an arbitral proceeding : : : the
tribunal or panel hearing the matter shall find that the exception applies.151

Similar provisions were included in the trade and investment agreements between the United
States and Panama,152 Colombia,153 and Korea.154 Notably, all of these agreements were concluded
in 2006 and 2007 – shortly after the implicit self-judgment character of essential security interests
provisions had been rejected in CMS v. Argentina and the LG&E v. Argentina tribunal had cast
doubt on the traditional conception of self-judgment when endorsing a good faith review.155 States
that had agreed to the first reinforced provisions in treaties with the United States in turn
incorporated reinforced self-judgment in their own treaty practice.156 In this way, the US-variant
of reinforced self-judgment through ‘clarifying’ footnotes has also migrated to Asia in recent years,
for example in the 2014 Australia-Korea Free Trade Agreement (FTA).157

The second key example of reinforced self-judgment can be found in the treaty practice of
India. Starting with its 2005 FTA with Singapore,158 India has added annexes or ‘exchanges of
letters’ to selected trade and investment agreements. These additions fulfil a very similar purpose
to the American ‘clarifications’. In combination with self-judgment national security provisions in
the agreements themselves, the additions reinforce the authority of the treaty parties to make
determinations beyond the review of the tribunal generally competent under the treaty. For
example, India issued a joint interpretative note to its 2009 BIT with Bangladesh in 2017, stating
that an invocation of Article 12 of the BIT ‘shall be non-justiciable in that it shall not be open to
any arbitral tribunal to review the merits of any such decision’.159

The latest generation of Indian investment agreements, based on the 2016 Indian Model BIT,
also suggests that the drafters considered the self-judgment security exception to be non-
justiciable due to its reinforcement. A good example of this practice of reinforced self-judgment is
Article 33 of the 2018 Belarus-India BIT.160 It contains a rather mundane self-judgment national
security exception:

149Ibid.
150Ibid. (emphasis added).
151Ibid. (emphasis added).
1522007 Free Trade Agreement between the United States and Panama (United States-Panama FTA), Art. 21.2 and footnote.
1532006 Colombia-United States Trade Promotion Agreement, Art. 22.2 and footnote.
1542007 Free Trade Agreement between the United States and the Republic of Korea (Korea-US FTA), Art. 23.2 and

footnote.
155See CMS v. Argentina, supra note 23, paras. 370–373.
156See, e.g., 2013 Free Trade Agreement between the Republic of Colombia and the Republic of Korea (Colombia-Korea

FTA), Art. 21.2 and footnote.
1572014 Free Trade Agreement between Australia and the Republic of Korea (Australia-Korea FTA), Art. 22.2 and footnote.
1582005 India-Singapore Comprehensive Economic Cooporation Agreement, Art. 6.12(4) in conjunction with exchange of

letters.
159Joint Interpretative Note of Bangladesh and India on the 2009 Bangladesh-India BIT, 4 October 2017, at 7.
1602018 Treaty between the Republic of Belarus and the Republic of India on Investments (Belarus-India BIT).

Leiden Journal of International Law 21

https://doi.org/10.1017/S0922156524000323 Published online by Cambridge University Press

https://doi.org/10.1017/S0922156524000323


Article 33 Security Exceptions
33.1 Nothing in this Treaty shall be construed:

(i) to require a Party to furnish any information, the disclosure of which it considers
contrary to its essential security interests; or

(ii) to prevent a Party from taking any action which it considers necessary for the
protection of its essential security interests including but not limited to : : :

33.4 This Article shall be interpreted in accordance with the understanding of the Parties on
security exceptions as set out in the Annex which shall form an integral part of this
Treaty.

The relevant annex provides:

Where the Party asserts as a defence that conduct alleged to be a breach of its obligations
under this Treaty is for the protection of its essential security interests protected by Article 33,
any decision of such Party taken on such security considerations and its decision to invoke
Article 33 at any time, whether before or after the commencement of arbitral proceedings
shall be non-justiciable. It shall not be open to any arbitral tribunal constituted under
Chapter IV or Chapter V of this Treaty to review any such decision, even where the arbitral
proceedings concern an assessment of any claim for damages and/or compensation, or an
adjudication of any other issues referred to such arbitral tribunal.161

India has incorporated this approach in all of the new-generation BITs that it has concluded since
2018.162 In an effort to implement the same approach in its BITs already in force prior to the
development of its 2016 Model BIT, India has also begun to conclude ‘Joint Interpretative Notes’
on existing BITs, such as the Bangladesh-India BIT mentioned above, that affirm the same
interpretation.163

As of now, reinforced self-judgment provisions seem to feature only in trade and investment
treaties. This is likely the case because states have been particularly concerned about the expanding
power of international judicial bodies in these fields from the 1990s onwards with the creation of
the WTO and the proliferation of investment arbitration.164 With the Argentinian saga and the
rise of national security litigation in the WTO, investment and trade have also emerged as areas
where national security provisions – the most common self-judgment provisions – have most
frequently been the subject of judicial decisions. But if states consider that international judicial
bodies curtail their decision-making capacity too stringently in other areas of international law,
reinforced self-judgment could spread further in the future. In this regard, one may recall attempts
by states to regain control over the interpretation and application of human rights treaties.165

Arguably, reinforced self-judgment merely clarifies what the drafters intended. Yet, the attempt
to construe self-judgment norms as non-justiciable is at odds with the good faith approach which

161Ibid. Annex: Security Exceptions (emphasis added).
1622018 Agreement between the India Taipei Association and the Taipei Economic and Cultural Centre in India, Art. 32

and Annex (b); 2020 Investment Cooperation and Facilitation Treaty between the Federative Republic of Brazil and the
Republic of India (Brazil-India BIT), Art. 24.1 and Annex I(1)(b); 2019 Bilateral Investment Treaty between the Government
of the Kyrgyz Republic and the Government of the Republic of India (India-Kyrgyz Republic BIT), Art. 33 and Annex 1(ii).

163Joint Interpretative Note of Bangladesh and India on the 2009 Bangladesh-India BIT, 4 October 2017, at 6–7; see also
P. Ranjan, India and Bilateral Investment Treaties (2019), 39.

164See D. Caron and E. Shirlow, ‘Dissecting Backlash: The Unarticulated Causes of Backlash and Its Unintended
Consequences’, in A. Føllesdal and G. Ulfstein (eds.), The Judicialization of International Law: A Mixed Blessing? (2018), 159,
at 165–6.

165See Sandholtz and Yining, supra note 30, at 168.
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has been increasingly accepted in recent years.166 Reinforced self-judgment as espoused in the
interpretation of the United States and India serves as an instrument for states to re-capture
authority from judicial bodies. As such, reinforced self-judgment can be understood as an attempt
to push back against the judicialization of self-judgment provisions that occurred over the
past years.

5. Conclusion
Three principal conclusions emerge from this article. First, self-judgment has been a site of
continuous contestation. That the meaning of self-judgment is contested should not cause
surprise. Norm contestation is a broad concept, describing practices aimed at changing the validity
of a norm or how a norm is applied through objection.167 International and domestic norms are
frequently contested, to the extent that Pierre Bourdieu considered contestation to be the essence
of the practice of law itself.168 The observation is nonetheless meaningful because it captures the
dynamic defining the legal concept of self-judgment.

Throughout this process, the judicialization of self-judgment has experienced pushback. As
implicit self-judgment was judicialized, explicit self-judgment spread, and with the acceptance of
good faith review, reinforced self-judgment emerged to push back the authority of international
judicial bodies even more assertively.

A miniature history of self-judgment explained through this dynamic could be read thus: states
originally conceived self-judgment as an instrument for states to exclusively exercise their
authority. The presumption against implicit self-judgment could already be read as a –
comparatively subtle – step towards judicialization. The burden on states to establish the self-
judgment character of a norm was increased by requiring explicit self-judgment if they wanted to
assert their authority vis-à-vis international judicial bodies and other states in particular areas.
This is precisely what states did by increasingly incorporating explicit self-judgment provisions
when drafting treaties. In response, international judicial bodies progressively judicialized explicit
self-judgment by subjecting it to a good faith review. Consequently, one can again observe
pushback through legal argumentation (e.g., in the WTO disputes) and, most crucially, through
the practice of reinforced self-judgment. It emerges that the past decades have seen constant
attempts to shape the understanding self-judgment.

Second, explicit self-judgment provisions no longer provide states with unfettered discretion in
their application. This shift constituted the most important recent step towards judicialization.
Self-judgment language is no longer enough to shield states from other states or international
judicial bodies questioning their application of norms of international law. Although the WTO
panels made little reference to the ICJ’s decision, the chronological development and the approach
taken by the panels suggest that Djibouti v. France paved the way for this shift in the WTO
context. This shift is also a move away from the ICJ’s dictum in Nicaragua v. United States,
which at least implied the possibility of unfettered self-judgment and shaped the understanding of

166For arguments that consider reinforced self-judgment provisions beyond the purview of good faith review see J. Alvarez
and K. Khamsi, ‘The Argentine Crisis and Foreign Investors’, in K. Sauvant (ed.), Yearbook on International Investment Law&
Policy (2008), 379, at 465; P. Ranjan, ‘Non-Precluded Measures in Indian International Investment Agreements and India’s
Regulatory Power as a Host Nation’, (2012) 2 Asian Journal of International Law 21, at 42, note 120; M.-A. Bahmaei and
H. Sabzevari, ‘Self-Judging Security Exception Clause as a Kind of Carte Blanche in Investment Treaties: Nature, Effect and
Proper Standard of Review’, (2023) 13 Asian Journal of International Law 97, at 102.

167A. Wiener, A Theory of Contestation (2014), 1–3; see also N. Deitelhoff and L. Zimmermann, ‘ThingsWe Lost in the Fire:
How Different Types of Contestation Affect the Robustness of International Norms’, (2020) 22 International Studies Review
51, at 51.

168P. Bourdieu, ‘The Force of Law: Toward a Sociology of the Juridical Field’, (1986) 38 Hastings Law Journal 814, at 818.
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self-judgment for a long time. As a result, the good faith test developed in Russia – Traffic in
Transit ‘severely limits the self-judging element’169 of self-judgment provisions.

Third, the prevailing standard to review self-judgment provisions, which has crystallized as a
tool of judicialization across different jurisdictions, is a ‘good faith review’: The careful
endorsements in investment law, by the ICJ and by WTO panels that accepted the competence to
review invocations of explicit self-judgment provisions, have all employed good faith review as a
technique that promises to respect the particular wording of the norms while at the same time
maintaining the normativity of the underlying provisions. Employing good faith has often been
criticized as vague.170 However, the manner in which it has actually been applied by international
judicial bodies – namely in the form of a purposive interpretation of the treaty provision and a
light-touch review – falls squarely within the established methods of treaty interpretation.

If one is trying to discern a more general picture, reinforced self-judgment as well as the shift
towards explicit self-judgment can be considered forms of pushback against the judicialization of
self-judgment. While the majority of states seem to have endorsed or at least acquiesced to the
judicialization of self-judgment in general, some states have pushed back against the concomitant
shift of authority towards international judicial bodies. From a functional perspective, these states
likely attribute greater weight to the flexibility that a traditional conception of self-judgment has
provided them. The future of self-judgment hinges on which side the scales will tip between
judicialization and pushback.

169G. Vidigal, ‘WTO Adjudication and the Security Exception: Something Old, Something New, Something Borrowed –
Something Blue?’, (2019) 46 Legal Issues of Economic Integration 203, at 218.

170See, e.g., E. Zoller, La bonne foi en droit international public (1977), paras. 347–354.
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