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THE CONTINENTAL SHELF BEYOND 200 NAUTICAL MILES: ANNOUNCEMENT
of THE U.S. OuTER LiMITS

By Kevin A. Baumert™*

On December 19, 2023, the U.S. Department of State announced the geographic
coordinates defining the outer limits of the U.S. continental shelf in areas beyond 200 nau-
tical miles from the coast.! For convenience, the United States—and also this Essay—refers to
the portion of a country’s continental shelf that is beyond 200 nautical miles from the coast as
the “extended continental shelf,” or ECS.2 The announcement states that the United States
has ECS in seven different regions which collectively amounts to approximately a million
square kilometers (about 380,000 square miles).

The continental shelf is an important maritime zone in which a coastal state exercises
sovereign rights and jurisdiction with respect to natural resources, marine scientific research,
and other matters such as the protection of the marine environment, as provided for in the
1982 UN Convention on the Law of the Sea (Convention).> The modern definition of the
continental shelf is set forth in Article 76 of the Convention. The continental shelf extends
200 nautical miles from the coastal baselines, or further (i.e., ECS) if the seabed and subsoil
meet the requirements set forth in Article 76.%

The continental shelf comprises the seabed and subsoil but does not include the superja-
cent water column.® The waters above the continental shelf within 200 nautical miles of the
coast typically are subject to the regime of the exclusive economic zone (EEZ), whereas the
waters above the ECS are generally high seas areas.® Continental shelf within 200 nautical
miles makes up about 35 percent of the world’s seafloor, whereas ECS accounts for roughly

* Attorney-Adviser, U.S. Department of State. The views expressed are my own and do not necessarily reflect
those of the U.S. government.

' U.S. Dep’t of State Media Note, Announcement of U.S. Extended Continental Shelf Outer Limits (Dec. 19,
2023), at https://www.state.gov/announcement-of-u-s-extended-continental-shelf-outer-limits.

% “Extended continental shelf” is a term of convenience. The term does not appear in the UN Convention on
the Law of the Sea. As courts and tribunals have repeatedly reaffirmed, “there is in law only a single ‘continental
shelf rather than an inner continental shelf and a separate extended or outer continental shelf.” Arbitration
Between Barbados and the Republic of Trinidad and Tobago, RIAA, Vol. XXVII, at 147, 208-09 (Apr. 11,
2006), at https://legal.un.org/riaa/cases/vol_XXVII/147-251.pdf.

3 United Nations Convention on the Law of the Sea, Part VI and Arts. 210, 216, 246, opened for signature Dec.
10, 1982, 1833 UNTS 397, at https://www.un.org/Depts/los/convention_agreements/texts/unclos/unclos_e.pdf
[hereinafter Convention].

4 Id. Art. 76(1-7).
> Id. Art. 76(1).
6 Id. Pts. V, VIL
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FIGURE 1. Maritime zones under the international law of the sea. ECS is that portion of the continental shelf
that extends beyond 200 nautical miles from the coast. For simplicity, the contiguous zone is omitted. (Source:

U.S. ECS Project.)

an additional 9 percent of the world’s seafloor.” The seabed and subsoil beyond the limits of
the continental shelf is the “Area” beyond the limits of national jurisdiction which, along with
its resources, is the common heritage of mankind administered by the International Seabed
Authority (ISA).8 Figure 1 is a schematic of these maritime zones defined in the Convention.

With the release of its ECS limits, the United States joins seventy-five other countries that
have asserted such limits.? Like other countries, the United States determined its ECS limits
using the detailed rules set forth in Article 76 of the Convention. The U.S. announcement of
its ECS limits, however, differs from those made by other countries. Specifically, because the
United States is not a party to the Convention, it has not submitted its ECS limits to the
Commission on the Limits of the Continental Shelf (CLCS), an expert body established
under the Convention to give recommendations and advice to coastal states on ECS limits.!?
Accordingly, the U.S. announcement has raised questions about the legal basis of the U.S.
ECS limits, and the degree to which the rules and procedures of the Convention are
applicable to a non-party.

Part I of this Essay describes the details of the U.S. ECS announcement from a factual per-
spective. Part IT puts the U.S. announcement in historical context and provides background

7 U.S. Extended Continental Shelf Project Office, World Map of Extended Continental Shelf Areas, Version
1.0 (Dec. 2023), at https://www.state.gov/wp-content/uploads/2023/12/World-Map-of-Extended-Continental-
Shelf-Areas-PDF.pdf.

8 Convention, supra note 3, Art. 1(1)(1) (defining the “Area” as “the seabed and ocean floor and subsoil thereof,
beyond the limits of national jurisdiction”), Pt. XI (setting forth provisions pertaining to “The Area,” including
with respect to the ISA).

9 UN Division for Ocean Affairs and the Law of the Sea (DOALOS), Submissions, Through the Secretary-
General of the United Nations, to the Commission on the Limits of the Continental Shelf, Pursuant to Article
76, Paragraph 8, of the United Nations Convention on the Law of the Sea of 10 December 1982 (updated Mar.
14, 2024), at https://[www.un.org/Depts/los/cles_new/commission_submissions.htm [hereinafter Submissions].

10 Convention, supra note 3, Art. 76(8), Annex II.
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on the development of the continental shelf regime under international law.
A basic understanding of this legal regime, including the interplay between customary
international law and treaty law, is helpful for understanding the U.S. ECS announcement.
Part III reviews the status of key provisions of Article 76 of the Convention under
customary international law. Part IV of this Essay is in the nature of a point-counterpoint.
It poses seven criticisms of the U.S. ECS announcement, some actual and others anticipated,
and offers legal and policy perspectives on these criticisms. Part V provides concluding
observations.

I. Tue U.S. ExTENDED CONTINENTAL SHELF ANNOUNCEMENT

The U.S. ECS announcement includes the public release of several products, including a
100-page Executive Summary, a fact sheet, detailed regional maps, and digital data of the U.S.
ECS outer limit points and lines.!! Nearly half of the Executive Summary is a listing of the
1279 geographic coordinates (i.e., latitude and longitude) of the fixed points that define the
ECS limits.!? Two days after its ECS announcement, the State Department published these
fixed points in the Federal Register.!® The release of the U.S. ECS limits was also accompa-
nied by new explanatory materials on the U.S. ECS Project website, including information
about the Project and U.S. data collection efforts.' The subsections below discuss key ele-
ments of the U.S. ECS announcement.

A. The U.S. ECS Project

The U.S. ECS announcement is the result of more than two decades of multidisciplin-
ary efforts across more than fourteen U.S. government agencies.!> The U.S. ECS Project’s
lead agencies are the State Department, the National Oceanic and Atmospheric
Administration (NOAA), and the U.S. Geological Survey (USGS). Since 2014, analysis
and documentation of the U.S. ECS limits were led by the U.S. ECS Project Office,
located in Boulder, Colorado, at the NOAA National Centers for Environmental
Information (NCEI). As discussed below, the project’s historic data collection effort
began more than a decade earlier and constitutes the largest offshore mapping effort
ever conducted by the United States.!®

"1 U.S. Dep’t of State, U.S. ECS Project, Downloads, ¢ https://www.state.gov/downloads-us-ecs-project.

'2U.S. Dep’t of State, Executive Summary: The Outer Limits of the Extended Continental Shelf of the United
States of America 54-97 (2023), at hteps://www.state.gov/wp-content/uploads/2023/12/ECS_
Executive_Summary.pdf.

13 pyblic Notice 12244, Continental Shelf and Maritime Boundaries; Notice of Limits, Dec. 21, 2023, 88 Fed.
Reg. 88470, ar https://www.state.gov/wp-content/uploads/2023/12/1400-AF75-Continental-shelf-and-
maritime-boundaries.pdf. This notice also clarifies that, where the U.S. continental shelf does not extend beyond
200 nautical miles, the U.S. continental shelf limits are the same as those of the EEZ, as specified in Public Notice
12243. Public Notice 12243, Exclusive Economic Zone and Maritime Boundaries; Notice of Limits, Dec. 21,
2023, 88 Fed. Reg. 88477, at https://www.govinfo.gov/content/pkg/FR-2023-12-21/pdf/2023-28158.pdf.

14 U.S. Extended Continental Shelf Project, at https://www.state.gov/continental-shelf.

15 U.S. ECS Project, About the U.S. ECS Project, ar https://www.state.gov/about-the-us-ecs-project.

16 Byecutive Summary, supra note 12, at 11.
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B. U.S. ECS Limits

The United States announced its ECS limits in seven different regions: the Arctic, Atlantic,
Bering Sea, Pacific, Mariana Islands, and two areas in the Gulf of Mexico.!” Figure 2 depicts
these regions, which collectively amount to an area about twice the size of California.
The largest area of U.S. ECS is in the Arctic, which is more than half of the total U.S. ECS area.

The U.S. ECS Project collected data in additional areas, such as the Hawaiian Islands, to
determine whether the continental shelf extends beyond 200 nautical miles.!® The United
States has not announced any ECS limits in those areas, but the U.S. Executive Summary
notes that the study of U.S. continental margins is ongoing and that “the United States
may delineate its extended continental shelf limits in additional areas in the future or revise
the outer limits described herein.”!?

C. How the United States Determined Its ECS Limits

The United States determined its ECS limits based on law and science. On the legal side,
the United States followed the rules set forth in Article 76 of the Convention, which the
United States regards as part of customary international law. The Executive Summary states:

The Convention generally reflects customary international law binding on all countries,
including the provisions in Article 76 pertaining to delineating the outer limits of the
continental shelf. In this regard, the United States has delineated the outer limits of its
extended continental shelf consistent with Article 76.2°

Specifically, the United States relied on the provisions in paragraphs 1 to 7 of Article 76,
which contain complex formulas and constraints for determining the exact location of the
ECS limits.?! The U.S. Executive Summary specifies which provisions were applied in
each of its seven ECS regions. The Executive Summary also provides the geologic context
for the continental margin in each ECS region and is supplemented by detailed maps illus-
trating the application of the formulas and constraints in Article 76.%2

On the science side, the collection of marine geophysical data—most importantly bathy-
metric and seismic data—is necessary to apply the provisions in Article 76.23 Bathymetric
data measure seafloor depths and provide a three-dimensional map of the seafloor, whereas
seismic data provide information on the thickness of the sediments beneath the seafloor.?*

7 U.s. Dep’t of State Press Release, Fact Sheet: Announcement of U.S. Extended Continental Shelf Outer
Limits (Dec. 19, 2023), at https://www.state.gov/announcement-of-u-s-extended-continental-shelf-outer-
limits-2.

'8 See NCEI, U.S. Extended Continental Shelf Data, at https:/lwww.ncei.noaa.gov/products/us-extended-
continental-shelf-data (website providing information on U.S. data collection efforts in additional “possible
ECS areas” such as the Hawaiian Islands).

9 U.S. Dep't of State, Executive Summary, supra note 12, at 7.
20
Id. at 4.
21 U.S. ECS Project website, About ECS, ar https://www.state.gov/about-ecs.

22yu.s. Dep’t of State, Executive Summary, supra note 12, at 11, 13-52; region-specific poster-sized maps, a¢
hetps://www.state.gov/the-us-ecs.

23 See generally Scientific and Technical Guidelines of the Commission on the Limits of the Continental Shelf,
Doc. No. CLCS/11 (1999), at https://www.un.org/depts/los/clcs_new/documents/Guidelines/ CLCS_11.htm.

24U.S. ECS Project, Data Collection, a¢ https:/www.state.gov/data-collection-us-ecs-project.
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FiGure 2. U.S. Extended Continental Shelf Regions. (Source: U.S. ECS Project.)

Since 2003, NOAA and the Center for Coastal and Ocean Mapping/Joint Hydrographic
Center?> have collected more than 3 million square kilometers of bathymetric data using
state-of-the-art technology. Since 2007, the USGS has collected nearly 30,000 linear

% The Center for Coastal and Ocean Mapping/Joint Hydrographic Center is a cooperative partnership between
NOAA and the University of New Hampshire. CCOM, at https://ccom.unh.edu/theme/law-sea.
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kilometers of seismic data during ten field missions, six of which were conducted in the Arctic
Ocean in cooperation with the government of Canada.?®

From the above, it is clear that the ECS limits asserted by the United States were not based
on national security, economic, or other policy interests. Rather, the continental shelf limits
of the United States—and other countries—depend on the physical characteristics of the

seabed and subsoil and the application of rules set forth in the Convention.
D. Neighboring States

Maritime boundary (or “delimitation”) situations arise where maritime zones of neighbor-
ing countries overlap. The U.S. Executive Summary indicates that the United States has exist-
ing or unresolved ECS boundaries with six other countries.?”

The United States has already negotiated ECS boundaries with Cuba (2017), Mexico
(2000 and 2017), and the Russian Federation (1990).28 Where relevant, the U.S. ECS limits
conform to these boundaries. ECS boundaries with three other neighboring states—The
Bahamas (Atlantic region), Canada (Atlantic and Arctic regions), and Japan (Mariana
Islands region)—will need to be established in the future.

E. The Mode of Announcing the U.S. ECS Limits

The United States released its ECS limits via the State Department’s website.
This approach differs from the path taken by other countries and is explained by the U.S.
status as a non-party to the Convention. Convention parties are obligated under Article
76(8) to submit information on their continental shelf limits for review and recommenda-
tions by the CLCS. The UN Secretariat makes the executive summaries of those submissions
publicly available on its website.?? Whether a non-party such as the United States is permitted
or required to file a submission with the CLCS, or alternatively precluded from doing so, is a
topic on which there is not universal agreement, as discussed in Parts III and IV of this Essay.

The U.S. Executive Summary addresses this issue, as follows:

The United States has prepared a package of data and documents on its continental shelf
limits for submission to the Commission on the Limits of the Continental Shelf. . . . The
United States will file its submission package with the Commission upon accession to the
Convention. The United States is also open to filing its submission package with
the Commission as a non-Party to the Convention.>°

The preceding statement makes three points clear. First, that the United States has prepared a
submission to the CLCS. Second, the United States wi// file a submission with the CLCS in
the future upon joining the Convention. Third, the United States may decide to file the

26 1J.S. ECS Project, Data Collection, supra note 24.

27 U.S. Dep’t of State, Executive Summary, supra note 12, at 13.

28 Office of Ocean and Polar Affairs, U.S. Maritime Boundaries: Agreements and Treaties, az https://www.state.
gov/u-s-maritime-boundaries-agreements-and-treaties.

29 Rules of Procedure of the Commission on the Limits of the Continental Shelf, Rule 50, UN Doc. No. CLCS/
40/Rev.1 (2008), ar hetps://www.un.org/depts/los/clecs_new/commission_rules.htm; DOALOS, Submissions,
supra note 9.

30U.S. Dep’t of State, Executive Summary, supra note 12.
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submission as a non-party. Although the United States is “open” to filing its submission as a
non-party, it has not clarified the circumstances under which it would do so. This topic is
discussed in Part IV.

FE. Why Announce the U.S. ECS Limits?

The U.S. announcement states that “[t]he United States, like other countries, has an inher-
ent interest in knowing, and declaring to others, the extent of its ECS and thus where it is
entitled to exercise sovereign rights” and that “defining our ECS outer limits in geographical
terms provides the specificity and certainty necessary to allow the United States to conserve
and manage the resources of the ECS.”3!

This statement and scholarly commentary on the U.S. announcement signal two kinds of
U.S. interests. The first is direct future benefits to the United States, including, as Evan
Bloom has noted, “future economic opportunities” and “to advance study and scientific
exploration in deep sea regions.”?? James Kraska similarly highlighted the strategic minerals
and rare earth elements found on the continental shelf, noting the longstanding connection
between the U.S. continental shelf and “economic and military power.”3? Although the U.S.
ECS announcement was not linked to any specific plans or initiatives related to resource
development, there is no question that the continental shelf, including the ECS, contains
valuable resources from an economic and scientific perspective.

The second kind of U.S. interest is defensive in nature, in that clarifying the U.S. ECS
limits puts other countries on notice and helps prevent encroachment on U.S. exclusive
rights. Without publicly announcing the U.S. ECS limits, for instance, areas of U.S. conti-
nental shelf could be regarded by the international community as part of the Area (beyond the
jurisdiction of any state), where mineral access is administered by the ISA.3* The U.S.
announcement similarly provides awareness to the international scientific community with
respect to conducting marine scientific research on the U.S. continental shelf.>

G. Limits Versus Claim

Media coverage of the U.S. ECS announcement has invariably referred to the United States
announcement as a “claim.” This term of common parlance makes no appearance in the U.S.
Executive Summary or other materials. The language of “claims” misleadingly suggests that,
prior to December 19, 2023, the United States had no ECS and that a large chunk of seabed,
now asserted to be American, sprang into existence with the U.S. announcement.

>1U.S. Dep’t of State Press Release, supra note 17.

32 Evan T. Bloom, Five Takeaways from the US Continental Shelf Announcement, WILsON C1R. (Jan. 3, 2024), at
heeps://www.wilsoncenter.org/article/five-takeaways-us-continental-shelf-announcement?collection=117654.

33 James Kraska, Strategic Implication of the US Extended Continental Shelf, WiLson C1r. (Dec. 19, 2023), ar
heeps://www.wilsoncenter.org/article/strategic-implication-us-extended-continental-shelf.

34 See note 8 supra.

35 1n this regard, one observer has noted that, prior to the U.S. announcement, “scientists intending to conduct
[marine scientific research] in areas potentially falling under U.S. jurisdiction had to seck confirmation from the
U.S. Government on whether the seabed belongs to the Area or the U.S. ECS” and that “[t]his dynamic” has now
changed.” Ekaterina Antsygina, Extended Continental Shelf of the United States: A Landmark Announcement and Its
Implications, EJIL: Tark! (Jan. 18, 2024), at hetps://www.ejiltalk.org/extended-continental-shelf-of-the-united-
states-a-landmark-announcement-and-its-implications.
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Rather than refer to a claim, the U.S. announcement focuses on outer limits, expressed as
coordinates of latitude and longitude that give spatial definition to the U.S. continental shelf.
The thrust of the U.S. announcement is a clarification of the geographic reach of a maritime
zone that is already subject to the jurisdiction of the United States.>® As discussed in Part II,
this approach is grounded in the doctrinal roots of the continental shelf.

II. Tue U.S. ECS v Historic CONTEXT3”

There are four landmarks in the history of the continental shelf regime that are useful in
understanding the U.S. ECS announcement: (1) the Truman Proclamation of 1945; (2) the
1958 Continental Shelf Convention; (3) the 1969 North Sea judgment; and (4) the 1982 Law
of the Sea Convention. Each of these is discussed below in connection with the U.S. ECS
announcement.

A. The Truman Proclamation

The 1945 continental shelf proclamation of President Harry Truman shows both that the
legal regime of the continental shelf was initiated by the United States and was founded under
customary international law. The Truman Proclamation asserted that the “natural resources
of the subsoil and sea bed of the continental shelf . . . of the United States [are] subject to its
jurisdiction and control.”38 It also provided an enduring logic to the notion of coastal state
jurisdiction to this area: “the continental shelf may be regarded as an extension of the land-mass
of the coastal nation and thus naturally appurtenant to it.”*® The Truman Proclamation and
the ensuing decade of state practice transformed the continental shelf from simply a physical
feature of the ocean*’ to a legal concept.

The U.S. ECS announcement refers directly to the Truman Proclamation,*! but does so
only as marking the onset of U.S. jurisdiction over its continental shelf nearly eighty years ago.
As discussed below, the Truman Proclamation and the variations in state practice that fol-
lowed left many matters unresolved, including the nature of a coastal state’s authorities within
its continental shelf areas and the geographic extent of a coastal state’s continental shelf.
The latter point bears emphasizing: throughout most of the history of the continental shelf
regime, states have exercised their continental shelf rights without knowing how far seaward

3¢ Cornell Overfield, Wealth on the Shelf: The U.S. Extended Continental Shelf Clarification, LawrARE (Jan. 26,
2024), at https://www.lawfaremedia.org/article/wealth-on-the-shelf-the-u.s.-extended-continental-shelf-
clarification (emphasizing the “clarification” aspect of the announcement).

37 For an in-depth treatment of the historical development of the continental shelf regime, see Kevin
A. Baumert, The Outer Limits of the Continental Shelf Under Customary International Law, 111 AJIL 827,
828-61 (2017).

38 Proclamation No. 2667, Policy of the United States with Respect to the Natural Resources of the Subsoil and
Sea Bed of the Continental Shelf, Sept. 28, 1945, 10 Fed. Reg. 12303 (1945), ar https://www.gc.noaa.gov/
documents/gcil_proc_2667.pdf.

3 Id. (emphasis added).

0 From a scientific perspective, the continental shelf is the flat or gently sloping seabed and subsoil adjacent to a
landmass; its outer limit is generally located near what is referred to as the shelf break, typically less than 200
meters, where ocean depths increase markedly. See, e.g., HYDROGRAPHIC DICTIONARY, IHO Pub. S-32 (5th ed.
1994), at http://iho-ohi.net/S32/engView.php?quick_filter=shelf+&quick_filter_operator=Contains.

ays. Dep’t of State, Executive Summary, supra note 12, at 6.

https://doi.org/10.1017/ajil.2024.14 Published online by Cambridge University Press


https://www.lawfaremedia.org/article/wealth-on-the-shelf-the-u.s.-extended-continental-shelf-clarification
https://www.lawfaremedia.org/article/wealth-on-the-shelf-the-u.s.-extended-continental-shelf-clarification
https://www.lawfaremedia.org/article/wealth-on-the-shelf-the-u.s.-extended-continental-shelf-clarification
https://www.gc.noaa.gov/documents/gcil_proc_2667.pdf
https://www.gc.noaa.gov/documents/gcil_proc_2667.pdf
https://www.gc.noaa.gov/documents/gcil_proc_2667.pdf
http://iho-ohi.net/S32/engView.php?quick_filter=shelf+%26quick_filter_operator=Contains
http://iho-ohi.net/S32/engView.php?quick_filter=shelf+%26quick_filter_operator=Contains
http://iho-ohi.net/S32/engView.php?quick_filter=shelf+%26quick_filter_operator=Contains
http://iho-ohi.net/S32/engView.php?quick_filter=shelf+%26quick_filter_operator=Contains
https://doi.org/10.1017/ajil.2024.14

2024 THE CONTINENTAL SHELF BEYOND 200 NAUTICAL MILES 283

their shelf extends. This demonstrates an important legal point, namely that continental shelf
rights do not depend on the establishment of continental shelf /imits.

B. The 1958 Convention on the Continental Shelf

The second landmark in the continental shelf regime is the 1958 Continental Shelf
Convention.#? This treaty, to which the United States is a party, provides the first treaty
law definition of the continental shelf. Article 1 of this convention refers to the shelf as the
seabed and subsoil extending “to a depth of 200 metres or, beyond that limit, to where the
depth of the superjacent waters admits of the exploitation of the natural resources of the said
areas.”®3 This definition, which is based on seafloor depths and the ever-expanding notion of
resource exploitability, would eventually prove inadequate to meet the needs of the interna-
tional community.#4 In this regard, Article 1 of the 1958 Convention is not mentioned in the
U.S. ECS announcement. Instead, as discussed further below, the United States regards the
later-in-time customary international law rules reflected in the 1982 Convention as supersed-
ing Article 1 of the 1958 Convention.

The 1958 Convention nevertheless contains provisions with enduring doctrinal signifi-
cance. Its Article 2 describes the coastal state’s exclusive, “sovereign rights” with respect to
the exploration and exploitation of natural resources of the shelf.4> Article 2 also provides
that, “[t]he rights of the coastal State over the continental shelf do not depend on occupation,
effective or notional, or on any express proclamation.”#® Thus, a coastal state’s rights with
respect to its shelf exist inherently, even if not expressly proclaimed. This provision is repeated
in Article 77(3) of the 1982 Convention.

C. The North Sea Case

The third major development in the history of the continental shelf regime is the judgment
of the International Court of Justice (IC]) in the 1969 North Sea Continental Shelf case.*”
In North Sea, the IC] observed that Article 2 of the 1958 Convention is “the most fundamen-
tal of all the rules of law relating to the continental shelf,” and concluded that continental shelf
rights:

exist #pso facto and ab initio, by virtue of [a coastal state’s] sovereignty over theland . .. . In
short, there is here an inherent right. In order to exercise it, no special legal process has to
be gone through, nor have any special legal acts to be performed. Its existence can be
declared (and many States have done this) but does not need to be constituted.*®

42 Convention on the Continental Shelf, Apr. 29, 1958, TIAS 5578, 499 UNTS 311, athttps://treaties.un.org/
doc/Publication/UNTS/Volume%20499/v499.pdf.
B Id Are. 1.
# See note 55 and corresponding text infra.
jz Convention on the Continental Shelf, supra note 42, Art. 2.
Id.

47 North Sea Continental Shelf Cases (Ger. v. Den.), 1969 ICJ Rep. 3 (Feb. 20), at heeps:/[www.icj-cij.org/files/
case-related/52/052-19690220-JUD-01-00-EN.pdf [hereinafter North Sea.

48 1Id., para. 63, at 39-40 (italics in original).
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The U.S. ECS announcement refers directly to the inherency of continental shelf rights
that stem from the Truman Proclamation, the 1958 Convention, and the North Sea judg-
ment: “[a] country’s continental shelf rights are inherent under international law . . . and
exist ipso facto and ab initio.”*°

North Sea is also meaningful in nudging states toward greater clarity on the outer limit of
the continental shelf. The Court described the continental shelf as the “natural prolongation
of [a coastal state’s] land territory into and under the sea.”® The concept of natural prolon-
gation has proven durable with respect to continental shelf entitlement. Following North Sea,
many states equated the concept of “natural prolongation” with the “continental margin,”
such that they regarded their continental shelf rights as extending to the outer edge of the
continental margin.’! The continental margin—consisting of the (geographic) continental
shelf, continental slope, and continental rise>>—would eventually become central to the
definition of the continental shelf in the 1982 Law of the Sea Convention.

D. The 1982 UN Convention on the Law of the Sea

The fourth landmark in the legal regime of the continental shelf is the 1982 Convention,
adopted at the conclusion of the Third UN Conference on the Law of the Sea (UNCLOS I1I),
which stretched from 1973 to 1982. The lofty goal of the Convention was to settle “all issues
relating to the law of the sea” through a “new and generally acceptable Convention on the law of
the sea.”>3 The drafters can be fairly regarded as having succeeded in realizing this objective.
With 169 parties, the Convention is widely accepted, and each year the UN General Assembly
emphasizes the “universal and unified character of the Convention” and reaffirms that “the
Convention sets out the legal framework within which all activities in the oceans and seas must
be carried out.”>* This statement of the General Assembly is not limited to Convention parties.

One important aim of UNCLOS III was to agree upon rules that would yield precisely
defined continental shelf limits. Prior to UNCLOS 111, the UN General Assembly considered
that the Article 1 of the 1958 Convention did not define continental shelf limits “with
sufficient precision.”®> The 1982 Convention solved this problem. Its rules in Article 76
for precisely defining the continental shelf limits are summarized below.

1. Paragraph 1
Article 76(1) states the following:

The continental shelf of a coastal state comprises the seabed and subsoil of the submarine
areas that extend beyond its territorial sea throughout the natural prolongation of its land
territory to the outer edge of the continental margin, or to a distance of 200 nautical miles

#U.S. Dep’t of State, Executive Summary, supra note 12, at 6 (italics in original).

5% North Sea, supra note 47, para. 63, at 39-40.

>l Id.

%2 For discussion, see Baumert, supra note 37, at 833-35.

%3 Convention, supra note 3, pmbl., paras. 1, 2.

>4 See, e.g., GA Res. 78/69, pmbl. para. 5 (Dec. 11, 2023), at https://research.un.org/en/docs/ga/quick/regular/
78.

5 GA Res. 2574 (XXIV) (Dec. 15, 1969), at https://legal.un.org/diplomaticconferences/1973_los/docs/

english/res/a_res_2574_xxiv.pdf (stating that “customary international law on the subject is inconclusive”).
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from the baselines from which the breadth of the territorial sea is measured where the
outer edge of the continental margin does not extend up to that distance.>®

This provision codifies the concept of natural prolongation from North Sea and provides two
criteria for determining the outer limit of the continental shelf: (1) “the outer edge of the con-
tinental margin” (continental margin criterion); or (2) “a distance of 200 nautical miles” from
the coastal baselines, where the outer edge of the continental margin does not extend beyond 200
nautical miles (200 nautical mile criterion). Whereas the 200 nautical mile criterion is straight-
forward, the meaning of the continental margin criterion is found in paragraphs 2 to 7.

2. Paragraphs 2 to 7

Article 76(2—7) supplies the detailed rules for determining the continental shelf limits
using the continental margin criterion in Article 76(1).5” For present purposes, it is not nec-
essary to explore the intricacies of these provisions. It suffices to say that they are complex,
technical, and require marine geophysical data, such as bathymetric and seismic measure-
ments, in order to be applied. For example, the rules refer to physical properties of the seabed
and subsoil including the location of the “foot of the continental slope,” the thickness of the
sedimentary rock, and the 2,500 meter isobath.

The rules in paragraphs 2 to 7 not only implement paragraph 1, they also modify it, in the
sense that the rules can result in a continental shelf that does not reach the full extent of the
continental margin. As Ireland observed during the UNCLOS III, the “criteria and methods”
in Article 76 “in fact involve cutting off from national jurisdiction parts of the margin.”>® The
“outer edge of the continental margin” (in paragraph 1) is not necessarily the same as the
“outer limits of the continental shelf” (under paragraphs 2 to 7). State practice and judicial
judgments have made clear that a coastal state may not rely solely on paragraph 1’s reference
to “outer edge of the continental margin” to determine its ECS limits.>” Rather, coastal states
must follow the rules in paragraphs 2 to 7.

3. Paragraph 8

Article 76(8) introduces the Commission on the Limits of the Continental Shelf (CLCS)
and the procedural aspect of continental shelf delineation. The CLCS is a body of twenty-one
scientific experts charged with reviewing data and other materials submitted by a coastal state
concerning its ECS outer limits.®® Having an independent body of scientific experts review
coastal state implementation of paragraphs 2 to 7 enhances legal certainty and international

¢ Convention, supra note 3, Art. 76(1).

7 For a more detailed explanation of those provisions, see Baumert, supra note 37, at 845-48.

>8 186th Plenary Meeting, XVII OrrIcIAL RECORDS 24, UN Doc. A/CONF.62/SR.186 (1982), ar https://legal.
un.org/diplomaticconferences/1973_los/docs/english/vol_17/a_conf62_sr186.pdf.

>? Dispute Concerning Delimitation of the Maritime Boundary Between Bangladesh and Myanmar in the Bay
of Bengal, Judgment, para. 437 (ITLOS Mar. 14, 2012), ar https://www.itlos.org/fileadmin/itlos/documents/
cases/case_no_16/published/C16-J-14_mar_12.pdf (stating that Article 76(1) “should be understood in light
of the subsequent provisions of the article defining the continental shelf and the continental margin,” namely par-
agraphs 2 to 7, and that paragraphs 1 and 4, “refer to the same area” (i.e., the continental margin)).

60 Convention, supra note 3, Annex II (spells out the composition, mandate, and basic procedures of the
Commission). The Commission has also established its own rules of procedure, supra note 29, and scientific
and technical guidelines, supra note 23.
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acceptance of continental shelf limits. The CLCS process can reduce the need for states to
make their own independent judgments as to whether the rules in Article 76 have been
followed.

Paragraph 8 states the following:

Information on the limits of the continental shelf beyond 200 nautical miles from the
[territorial sea baselines] shall be submitted by the coastal State to the Commission on
the Limits of the Continental Shelf set up under Annex II on the basis of equitable geo-
graphical representation. The Commission shall make recommendations to coastal States
on matters related to the establishment of the outer limits of their continental shelf. The
limits of the shelf established by a coastal State on the basis of these recommendations

shall be final and binding.®!

The preceding three sentences outline a sequential process. First, the coastal state submits infor-
mation on its ECS limits—including the actual limits, supporting data, and analysis—to the
CLCS. The term “shall” indicates that filing such a submission with the CLCS is a legal obli-
gation for coastal states wishing to establish ECS limits. Second, the CLCS reviews the informa-
tion and provides “recommendations” to the coastal state. Third, the coastal state establishes its
ECS limits. If it does so “on the basis of” the CLCS’s recommendations, then paragraph 8 pro-
vides that the limits are “final and binding.” There is no requirement to follow the CLCS’s rec-
ommendations. However, if a coastal state disagrees with the recommendations it receives, the
Convention requires it to “make a revised or new submission” to the CLCS.%?

At the time of writing, seventy-five coastal states—all of which are Convention parties—
have made ninety-three submissions to the CLCS, and the CLCS had made thirty-three
recommendations to coastal states.®®> As suggested by the numerical disparity between sub-
missions and recommendations, the CLCS faces a long backlog of submissions. The CLCS
“queues” the submissions and then reviews them in the order received.®* The submissions
currently under review with the CLCS were filed by coastal states in 2009 or earlier.®>
Any submission made today is unlikely to be reviewed for several decades.

As discussed in Part I, the United States has used paragraphs 1 to 7 of Article 76 to deter-
mine its ECS limits, but has not implemented paragraph 8 by filing a submission with the
CLCS. As a non-party to the Convention, the approach taken by the United States is guided

by customary international law, discussed below.
III. ARTICLE 76 AND CUSTOMARY INTERNATIONAL LAW

When considering the U.S. ECS announcement from a legal perspective, a central question
is whether certain provisions of the 1982 Convention discussed above reflect customary

! Convention, supra note 3, Art. 76(8).

%2 The phrase “final and binding” has been subject to much commentary. For a thoughtful discussion, see Ted
L. McDorman, The Role of the Commission on the Limits of the Continental Shelf: A Technical Body in a Political
World, 17 INT'L J. MARINE & CoasTAL L. 301, 314-17 (2002).

3 DOALOS, Submissions, supra note 9. These figures do not include revised or amended submissions.

4 Rules of Procedure, supra note 29, Rule 51(4ter). See also DOALOS, Submissions, supra note 9.

%5 I4. Although the Commission is reviewing the more recently filed “revised submissions” of Brazil, Cook
Islands, and Iceland, those countries’ original submissions were filed in 2009 or earlier.
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international law. It should be emphasized at the outset that customary international law is
not just a matter of interest for non-parties to the Convention (e.g., the United States,
Colombia, Israel, Venezuela, among others).®® Customary international law governs the
legal relations between Convention parties and non-parties. Thus, Convention parties
must rely on customary international law if they wish their own ECS limits to be opposable
to all states, rather than just other parties. Likewise, it is the collective ECS limits of a// states,
not just parties, that give geographic definition to the Area, administered by the ISA.

The formation of customary international law requires “evidence of a general practice
accepted as law.”®” This formulation from the ICJ Statute reflects the two elements required
for the formation of customary international law: (1) state practice; and (2) opinio juris (accep-
tance as law).%® The relevant state practice must be general and consistent, or “settled prac-
tice.”®® In North Sea, the Court explained that, to satisfy the opinio juris element, such
practice must have “occurred in such a way as to show a general recognition that a rule of
law or legal obligation is involved.””?

Demonstrating the requisite opinio juris can be tricky when, as here, a putative
customary international law rule is contained in a treaty that is widely followed.
As stated by the International Law Commission, “[i]t is important that States can be
shown to engage in the practice not (solely) because of the treaty obligation, but out of
a conviction that the rule embodied in the treaty is or has become a rule of
customary international law.””! Thus, when considering the available evidence with respect
to Article 76, it is necessary to focus on the practice of states in situations not governed by the
Convention. This includes the practice of non-parties, the practice of parties in relation to
non-parties, and the practice of current parties prior to the entry into force of the
Convention for those states.”?

The customary international law status of Article 76 has already been the topic of a
detailed examination in the pages of this Journal and will therefore be briefly recapped
rather than repeated.”? In doing so, it is helpful to group the relevant provisions into
two baskets: (1) paragraphs 1 to 7 (the rules); and (2) paragraph 8 and Annex II (the
procedures).

With respect to Article 76(1-7), it is difficult to doubt that these provisions are part of
customary international law. More than forty years after the adoption of the Convention
and nearly thirty years after its entry into force, substantial evidence has been amassed

%6 See Bernard H. Oxman, The Fortieth Anniversary of the United Nations Convention on the Law of the Sea, 99
INT’L L. STUD. 865, 873 (2022), at https://digital-commons.usnwc.edu/ils/vol99/iss1/34 (conveniently listing
coastal and landlocked states that are non-parties).

%7 Statute of the International Court of Justice, Art. 38(1)(b), June 26, 1945, 59 Stat. 1031, 8 UNTS 993, at
hetps://legal.un.org/avl/pdf/ha/sicj/icj_statute_e.pdf.

%8 See generally International Law Commission, Draft Conclusions on Identification of Customary
International Law with Commentaries, UN Doc. No. A/73/10 (2018), a¢ https://legal.un.org/docs/?path=../
ilc/texts/instruments/english/commentaries/1_13_2018.pdf&lang=EF [hereinafter ILC Draft Conclusions].

% North Sea, supra note 47, para. 77, at 44; ILC Draft Conclusions, supra note 67, Pt. Three (Conclusions 4-8),
at 130-38.

7% North Sea, supra note 47, paras. 74, 77, at 43—44; ILC Draft Conclusions, supra note 68, Pt. Four
(Conclusions 9-10), at 138—140.

7V ILC Draft Conclusions, supra note 68, at 144.

72 Baumert, supra note 37, at 838.
73 I,
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demonstrating the “transmigration into customary law”’4 of these provisions.”> Such evi-
dence takes a variety of forms, including: (1) domestic enactments incorporating these pro-
visions into national law prior to entry into force of the Convention; (2) official statements,
such as those made before international courts and tribunals, conveying a state’s view that
these provisions are part of customary international law; (3) certain boundary treaties involv-
ing non-parties to the Convention that delimit ECS areas established under Article 76; and
(4) assertions by Convention parties of their ECS limits against non-parties, among others.”®

In its 2023 judgment in Nicaragua v. Colombia, the ICJ reaffirmed its view that paragraph
1 reflects customary international law.”” The Court did not address the status of paragraphs 2
to 7, although Judge Tomka remarked that there is “no doubt” that “the other key provisions
defining the outer limits of the continental shelf beyond 200 nautical miles are also reflective
of customary international law.””® One reason why it is highly probable that states maintain
this conviction is that, the contrary view—namely that only paragraph 1 is part of customary
international law—would have “deleterious consequences,” including the prospect of a
non-party having a more expansive continental shelf than a party.”® The reasons lie in the
complexities of paragraphs 2 to 7. As discussed in Part I1, these provisions contain important
constraints on continental shelf limits.8°

With respect to Article 76(8), this provision does not appear to be part of customary inter-
national law.8! The submissions to the CLCS made by approximately seventy-five coastal
states could constitute evidence of a general practice of states, but such practice appears to
lack the requisite gpinio juris. Paragraph 8 and Annex II of the Convention are procedural
and institutional, and it appears that the practice of filing a submission with the CLCS is sim-
ply the implementation of a Convention obligation by its parties.82 To date, no non-party has
made a submission to the CLCS.

74 Tullio Treves, Remarks on Submissions to the Commission on the Limits of the Continental Shelf in Response to
Judge Marotta’s Report, 21 INT'L J. MARINE & CoaSTAL L. 363, 363 (2000).

75 Baumert, supra note 37, at 828-57.

7 Id.

7 Question of the Delimitation of the Continental Shelf Between Nicaragua and Colombia Beyond 200
Nautical Miles from the Nicaraguan Coast (Nicar. v. Colom.), Judgment, para. 52 (Int’l Ct. Justice July 13,
2023), ar https://www.icj-cij.org/case/154/judgments.

78 Id. (diss. op., Tomka, J.) at 6, ar https://www.icj-cij.org/sites/default/files/case-related/154/154-20230713-
jud-01-01-en.pdf.

79 Baumert, supra note 37, at 854; see also Bernard H. Oxman, Courts and Tribunals: The IC], ITLOS, and
Arbitral Tribunals, in THE OxFORD HANDBOOK OF THE LAW OF THE SEA 411 (Donald R. Rothwell, Alex
G. Oude Elferink, Karen N. Scott & Tim Stephens eds., 2015); Khaled Elmahmoud, American Pick and
Choose or Customary International Law?, E]IL: TaLk! (Jan. 17, 2024), at heeps://www.ejiltalk.org/american-pick-
and-choose-or-customary-international-law (italics in original).

89 See note 58 and corresponding text supra.

8! As a general matter, institutional provisions such as these contained in a treaty are binding on a state only
through its express consent. See, e.g., Case Concerning Military and Paramilitary Activities in and Against
Nicaragua (Nicar. v. U.S.), Judgment, 1986 ICJ Rep. 14 paras. 178, 188, 200 (June 27), at https://www.icj-
cij.org/sites/default/files/case-related/70/070-19860627-JUD-01-00-EN. pdf (distinguishing between rules of
customary international law and treaty provisions of an institutional kind, in particular the reporting requirement
in Article 51 of the UN Charter).

82 Several judges expressed views that align with this conclusion in: Territorial and Maritime Dispute
(Nicar. v. Colom.), Judgment, 2012 ICJ Rep. 624 (Nov. 19), at https://www.icj-cij.org/case/124/judgments.
See, e.g., id. (dec., Mensah, J. ad hoc), para. 8, ar https://www.icj-cij.org/sites/default/files/ case-related/ 124/
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In summary, the rules in Article 76 are part of customary international law, but its insti-
tutional procedures are not. This aligns with the U.S. approach to determining and promul-
gating its ECS limits. The U.S. ECS Project website states that “[l]ike other countries, the
United States has used paragraphs 1 through 7 of Article 76 to determine its continental
shelf limits and considers these provisions to reflect customary international law.”8?
Materials related to the U.S. ECS announcement make no specific mention of the U.S.
view on the customary international law status of paragraph 8 pertaining to the CLCS.
However, releasing the U.S. ECS limits on the State Department website rather than filing
a submission with the CLCS indicates that the United States does not view paragraph 8 as
part of customary international law; if it did, then presumably the United States would have
filed a submission with the C